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RESOURCE CONSERVATION AND RECOVERY
ACT AMENDMENTS OF 1991

WEDNESDAY, JULY 31, 1991

U.S: SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON ENVIRONMENTAL PROTECTION,
Washington, DC.

PACKAGING AND LABELING
The committee met, pursuant to notice, at 1:30 p.m. in room 406,

Dirksen Senate Office Building, Hon. Max Baucus [chairman of the
subcommittee] presiding.

Present: Senators Baucus and Lautenberg.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCUS. Today's hearing will focus on two issues that
form a direct link between the interests of consumers and the envi-
ronment: product packaging and environment labeling. In one
sense, they may be the most visible component of this legislation.
On the one hand, packaging has become a symbol of waste, short-
hand for our solid waste problems. But environmental labeling als' ,

can become a powerful tool to help solve our waste problems.
Every day each of us throws out about four pounds of trash, or

1,500 pounds a year. One-third of this, some 500 pounds per
person-that it over 40 million tons cumulatively-is packaging
waste.

Some packaging, of course, is very useful--even necessary. It can
help keep food fresh and our products from breaking. But in many
cases packaging is not necessary. For instance, single-serving pack-
ages now so popular today satisfy our desire for convenience, but at
a large increase in the amount of packaging. In fact, it seems that
some packages are more important than the products, themselves.
We have all seen examples.

Despite commitments from the recording industry to reduce
packaging, compact disk packages, for example, are often twice the
size of the disk, itself. I wonder how necessary this really is.

Expensive soaps are often packaged in plastic or paper contain-
ers, which are then covered by more plastics or more paper.

During our hearings on this bill I have repeatedly stressed the
importance of minimizing waste, not only as a conservation ethic,
but because it is good economics. One way to foster this concept is
through a program to reduce excess packaging.



Then there is the issue of design for recycling. Many packages
and products are not designed in a way to encourage recycling.
Plastics can be recycled, but often not easily, partly because the
plastics recycling business is in its infancy, but also because there
are so many different plastics used in the same container. Once
they are combined, because they are different, they are hard to sep-
arate, making recycling difficult.

Paper, on the other hand, is generally considered easier to recy-
cle than plastics; however, envelopes with plastic windows and
magazines with gummed mailing labels can make paper recycling
much more difficult.

Therefore, another of our goals must be to encourage better prod-
uct and packaging designs like single resin plastics or labels pre-
printed on magazine covers. Some national magazines are already
heading in this direction, and they deserve credit and encourage-
ment.

A related problem is that many products and packages use toxic
chemicals that are harmful to consumers and interfere with recy-
cling. Some chemicals found in products or packaging, like cadmi-
um and mercury, destroy recycling equipment or prevent recycling
altogether, and some chemicals may find their way from the prod-
ucts and packages into the environment.

Thurs, a third goal must be to reduce the use of toxic materials
used in products and packages. The question is: how do we achieve
this? How do we ensure that safe and more easily recycled products
find their way into commerce?

One way is to mandate designs that specify the size, the materi-
als, and other details of the product or package, but that approach
does not seem warranted. That is why the solid waste legislation
that I introduced does not use the heavy-handed government inter-
ference; instead, it allows industry experts on their own to develop
safer products and packages. Moreover, it provides incentives to
those efforts by updating Federal procurement policies.

Perhaps the greatest yet untapped way to achieve these goals is
to use the market power of environmental labeling.

We are on the verge of what may be the best opportunity of this
environmental era to use the marketplace to respond to our envi-
ronmental awareness by rewarding the right choices. Many talk
about using the free market to achieve environmental objectives.
Environmental labeling may be the surest way to use the free
market, particularly since many companies see a marketing benefit
to products that are so labeled.

The problem is that currently there are no rules for making such
claims. Manufacturers can use terms that have little or no mean-
ing and mislead consumers. All one has to do is say that the prod-
uct is "environmentally safe" or "recyclable" or 'degradable" or"compostable" or invent a new term. One can even print an envi-
ronmental label with inks that are toxic.

Today there are hundreds of products that include some kind of
green label. Consumers often can't tell which product is best for
the environment. It is very hard for them to make an inteligent
choice.

But one thing is clear: consumers want to buy products that are
safe for the environment. I believe businesses want to make envi-



ronmental claims for their products. We must find a way to make
sure that businesses own up to the claims they make to consumers.

One way to do this is to require companies making an environ-
mental claim adhere to a specific set of criteria. Only in this way
can we prevent the use misleading terms and fraudulent claims,
and only in this way can we ensure that consumers will be able to
make intelligent product choices.

Beyond this, we must also use environmental labeling to encour-
age innovation. Terms like "environmentally friendly" or "environ-
mentally safe" should mean that the product is safe in all phases
of its life, from its raw materials on through to its disposal. It
should mean that the product is produced with state-of-the-art en-
vironmental technology, and only those products that meet such
criteria should be allowed to make such broad claims.

Today we will hear from experts in packaging and experts in la-
beling. I look forward to hearing their comments, and especially
their suggestions to how we can address these issues.

I'd like now to turn to Senator Lautenberg, who has a very im-
portant bill which bears particularly on labeling.

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, U.S.
SENATOR FROM THE STATE OF NEW JERSEY

Senator LAUTENBERG. Thank you very much, Mr. Chairman.
I would like to offer my commendation to you for these hearings.
We are taking on a form of pollution today, Mr. Chairman-ad-

vertising pollution.
Before I go further, I'd like to welcome Hubert Humphrey, III-

better known to those of us who know him as Skip-the Attorney
General from Minnesota. I'm pleased to see him here and recall,
for a moment, the great and distinguished record that his father
had in this body. We're pleased to see Skip Hunphrey following on
in the distinguished record of the Humphrey family, committed to
public service. We welcome you.

We all realize the effect that environmental labeling can have on
consumers. Poll after poll shows that consumers would pay more
for environmentally safe products and packages, and manufactur-
ers are responding.

According to Market Intelligence Service, environmentally
friendly labeled products constituted 4.5 percent of all new product
introductions in 1989, and 9.2 percent in the first half of 1990.
That's a rapidly accelerating pace. Back in 1985, "friendly" prod-
ucts made up only one-half of 1 percent of all new products.

Today consumers are bombarded with products claiming to be
safe for the environment, but, unfortunately, some of these claims
are misleading. And without standards for these claims, it is impos-
sible for consumers to know which claims they can rely on.

We are getting environmentally confused consumers, and this
puts manufacturers who are making significant product or package
improvements at a disadvantage when they compete with those
who aren't making those improvements. We need to create a
framework to protect the consumer, to protect industry, and to pro-
tect the environment.



We need to provide incentives to make products and packages
environmentally beneficial. We need to create a level playing field
for manufacturers. We need to prevent claims by those who fail to
upgrade their products and packaging. And we need to establish
standards by which consumers can measure these claims. In sum,
we need to eliminate advertising pollution. That's what S. 615, the
Environmental Claims Marketing Act, is intended to do.

It requires EPA, the agency with the environmental expertise, to
establish standards for environmental marketing claims.

I am particularly pleased that Attorney General Humphrey will
be our lead-off witness. He has led a major effort to establish stand-
ards for environmental claims.

The Green Report, which was written by a task force of State at-
torneys general, is one that he chaired. It is the leading work in
the area of environmental claims, and S. 615 is modeled on the
Green Report. I'm pleased that we'll have a chance to discuss it di-
rectly with Attorney General Humphrey.

We also will hear about efforts to reduce the amount of packag-
ing, as the chairman mentioned, and levels of toxic material in
packaging. Packaging makes up 30 percent of our solid waste
stream, and it can contain toxic materials which can harm our en-
vironment when disposed of.

CONEG-Counsel of North East Governors-has taken the lead
in addressing these problems. They developed model legislation to
reduce the toxic metals in packaging, which I have introduced as S.
730, the Reduction of Metals in Packaging Act. CONEG also has
developed model packaging guidelines to be used by industry on a
voluntary basis.

The chairman's RCRA bill includes a provision that would estab-
lish a packaging advisory board which would develop guidelines
along the lines of the CONEG guidelines. I applaud CONEG for its
efforts and look forward to hearing later from Mr. Ferretti, who
will be representing CONEG.

Mr. Chairman, the labeling and packaging provisions we are
going to be considering today have the potential to reduce the envi-
ronmental impact of the products and packages we buy. They are
an essential element of our RCRA effort. It is wonderful to visual-
ize a prospect in which the consumer can reach over to the shelf,
know that the retailer is participating, and know that they can do
something about the environment in a truly painless way. We
think this is a good way to handle the issue. We are pleased to be
able to work with Senator Baucus on these issues as %e consider
the RCRA legislation.

Thank you very much.
Senator BAucus. Thank you very much, Senator. I'm glad you

have begun to introduce Attorney General Humphrey.
I want to mention that Senator Chafee is unable to attend

today's hearing and has asked that his statement be included in
the record.

[Senator Chafe's statement follows:]



OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR FROM THE STATE OF
RHODE ISLAND

I would like to thank the Chairman of this subcommittee, Senator Baucus, for
scheduling this hearing, one of a series of hearings on the reauthorization of the
Resource Conservation and Recovery Act. Today we will focus on products and pack-
aging, and environmental labeling. These two separate but related issues, taken to-
gether, can have a profound impact on our ability to reduce the size of the munici-
pal solid waste stream.

In our desire for convenience and expediency, we have created the disposable and
throwaway society. Razor blades, utensils, cups, plates, even cameras, are now dis-
posable. Packaging for our products is not an insignificant part of either our econo-
my or the waste stream. According to the Office of Technology Assessment, we
spent an estimated $55 billion on packaging in 1986. When discarded, this packag-
.ng constitutes fully a third of the municipal solid waste stream.

Achieving reductions in the amount of packaging is not an easy task. There is no
simple formula which will eliminate excessive packaging. For example, the use of
plastic wrt.p and food bags helps decrease food spoilage, which reduces the genera-
tion of food waste from households. Sharply reducing the use of this packaging
could inadvertently increase overall solid waste. Banning one form of packaging,
such as plastic, could result in the use of heavier substitution material, and increase
transportation costs. A recent West German study estimated that replacing plastic
with other materials would increa&.e the weight of packaging by a factor of 4, the
volume by a factor of 2.5, and use of energy during production by a factor of 2. All
of these impacts must be considered in developing a workable approach to reducing
products and packaging in the waste stream.

But th ire is also good news with regard to packaging. Many companies have al-
ready embarked on ambitious plans to reduce and recycle packaging. For example,
Proctor and Gamble, in previous testimony before this committee, indicated that it
is using recycled plastic in some of its containers, and is offering Downy fabric soft-
ener in concentrated form to reduce packaging. Coca Cola is experimenting with a
two liter container which contains 25 percent recycled plastic.

Also, a study undertaken by researchers at the Massachusetts Institute of Tech-
nology and Geoffrey Lomax of the National Environmental Law Center, (one of our
witnesses today) concludes the following:

"A detailed analysis of packaging materials and packaging design reveals that,
using currently available technology, the packaging industry has the ability to
reduce reuse and recycle its products." The report goes on to offer practical sugges-
tions to help industry accomplish these goals.

I would also like to turn your attention to environmental labeling: As concern for
the environment has increased on the part of the American public, there are some
indications that consumers are attempting to use their purchasing power to buy
products which are friendly to the environment. Unfortunately, as companies have
attempted to supply products to respond to this new demand, many have employed
environmental advertising claims which are misleading and/or confusing.

Although environmental advertising claims address a broad range of environmen-
tal attributes (i.e.. degradability, ozone friendly, etc.) recycling is an area of particu-
lar concern. The uncertainty created by the lack of commonly accepted definitions
and standards and the inconsistency resulting frorn a variety of state laws and regu-
lations have limited the expansion of recycling, both by confusing the public as to
what products really are recycled, and by limiting the private sector's willingness to
invest in the manufacturing capacity required to utilize recovered materials.

Currently there are several approaches which purport to bring accuracy and uni-
formity to environmental labeling:

1) Industry guidelines proposed by the National Food Processors Association and
other companies and trade associations in a petition to the FTC.

2) The "Green Report" prepared by 10 state attorneys generals which discusses
and advocates basic principles for responsible environmental advertising.

3) State labeling requirements recommended by the Northeast Recycling Council
(NERC) and mandatory labeling programs in Rhode Island, New York and Cali-
fornia.

4) Federal legislative proposals to establish national labeling programs, including
a proposal by Senator Lautenberg (5.615).

5) The use of independent certifying agents to validate environmental labeling
claims (such as Green Cross).

As we evaluate the relative pros and cons of these approaches, it is important to
bear in mind the goals of a national labeling program. These goals should include:



the development of uniform national, and possibly international, labeling standards;
protection of consumers from confusing and misleading information and deceptive
advertising; protection of the environment by providing information to consumers
about the recycled content or recyclability of a product or package; and protection of
the environment and conservation of natural resources by providing incentives to
manufacturers to use recycled or recyclable materials.

Many important questions remain, including:
0 Do we need standard definitions for "recycled content" and "recyclable" and

other key terms
* what information should be required to be disclosed on a product/package and

whether or not threshold levels should be set for labeling products/packages as "re-
cycled'

* to what degree should national labeling and marketing requirements be estab-
lished for the use of otherwise undefined or unqualified terms and symbols

0 What is the proper relationship between Federal and state environmental la-
beling and marketing requirements and whether or not Federal standards should
preempt existing statute.

The witnesses we have assembled today will provide us with a full and informed
discussion on this important subject. Thank you again, Mr. Chairman, for convening
this hearing.

Senator BAUCUS. I want to thank you for coming today, and I
first want to apologize to all of our witnesseses for the inconvenience
that we have caused you. As you well know, we scheduled this
hearing for 11:00 and had some difficulty this morning in attending
to committee business during the preceeding markup session. I
apologize on behalf of all of the committee for any inconvenience
that we may have caused all of you.

It is an honor to have you here, Skip.
I might tell you, as well as other witnesses, that we have a five-

minute rule here. Your statements will all be included in the
record. When the light is green, keep talking. When it is yellow,
you might think about winding down-that will be the final
minute. When the red is on, I'd advise that discretion is the better
part of valor.

Before hearing your statement I might note that, as I looked at
your statement, down in the right-hand corner you say it is printed
on recycled paper. I know you'll tell us whether that is 100 percent,
or what percent that is, as we get into the labeling.

Mr. HUMPHREY. Mr. Chairman, I'm embarrassed to tell you that
we have done an analysis on our "recycled" paper, which is a re-
quirement for use in our State. We have found that it does not
have the kind of content that we want, and we are in the process of
letting new bids out for that.

Senator LAUTENBERG. You're talking about the literary content?
Mr. HUMPHREY. I certainly hope that the literary content will be

recycled.
Senator BAUCUS. Well, I commend you on at least diligently

checking and improving upon the physical content. I don't worry at
all about the intellectual content.

Please go ahead.



STATEMENT OF HUBERT H. HUMPHREY, III, ATTORNEY GEN-
ERAL, STATE OF MINNESOTA AND CHAIRMAN, ENVIRONMENT
AND ENERGY COMMITTEE, NATIONAL ASSOCIATION OF ATTOR-
NEYS GENERAL, ACCOMPANIED BY JAMES JACOBSON, ASSIST-
ANT ATTORNEY GENERAL
Mr. HUMPHREY. Thank you very much, Mr. Chairman and Sena-

tor Lautenberg. It is a pleasure to be here.
I have asked to join with me at the table Mr. Jim Jacobson, who

is Assistant Attorney General with our office in the Consumer Di-
vision, and has worked closely with the eleven-state task force, so
that he might be available also for any questions that you might
have with regard to the report.

Senator BAucus. Thank you.
Mr. HUMPHREY. It is, indeed, a pleasure to be here to address

this subcommittee on one of the most important and urgent issues
facing consumers across this Nation. Of course, that is the issue of
environmental marketing that has been eloquently addressed by
the members of the committee.

Let me begin my remarks first by commending Senator Lauten-
berg and his cosponsor, Senator Lieberman, for their outstanding
leadership in this area. In my view, the Senator's bill, the Environ-
mental Marketing Claims Act, offers a long-term, comprehensive
framework for addressing the issue of environmental marketing.

On behalf of the National Association of Attorneys General,
which has adopted a resolution in favor of this legislation, I am
here today to voice the association's full support for this legislation.

It is important to note at the outset that the issue of environ-
mental marketing is more than just a marketing issue. In fact, en-
vironmental marketing involves the most serious environmental
and solid waste disposal problems now confronting this Nation.

Environmental marketing also involves a whole new sense of en-
vironmental responsibility from the consumer. For any number of
reasons, you and I want to do the right thing when it comes to
dealing with the environment, and we are acting on that sense of
responsibility in the marketplace, in the grocery and retail stores,
as we make our choices as consumers.

I serve presently as the Chair of the Environmental Protection
Committee of the National Association of Attorneys General, and I
have recently served as the vice chair of the Consumer Protection
Committee. As the Senator pointed out, this issue involves a
coming together of these two points of environmental and con-
sumer concerns. I believe that we must move quickly in addressing
the environmental marketing movement to capture the positive
power of this new economic democracy.

Our challenge as a Nation, of course, is to ensure that consumers
receive accurate and reliable information about the environmental
attributes of the products they buy so that they can play an even
more meaningful role in helping to solve our serious environmen-
tal concerns.

As you may know, for nearly two years an eleven-state task force
has been grappling with the environmental marketing, or with
what we would call the "green revolution."



Now, the word "revolution" perhaps is a strong one, but I be-
lieve, at least here, it is not an overstatement. In fact, in all of my
j ears as a consumer advocate and as an enforcer of State consumer
aws I have never seen a marketing movement anything like this

one. It started and is fueled by ordinary citizens demanding envi-
ronmentally responsible products.

However, the green revolution is now veering off course. Instead
of providing meaningful environmental information, many of the
claims contain nothing more than misleading and confusing buzz-
words such as "environmentally friendly" or "biodegradable" or"ozone safe" or "recyclable." Some of these claims are pure fiction.

Diapers claim to be degradable, even though they are buried in
landfills where they do not degrade. Aerosol products claim to be
environmentally safe, even though they contain harmful pollut-
ants.

In short, some companies are painting their products green not
because it is good for the environment but, instead, because it
simply sells. For consumers, this amounts to green-collar fraud,
and we can't allow this kind of fraud to undermine the vast poten-
tial of the green revolution.

This past May the eleven-state task force issued its Green Report
II, which recommends our guidelines for marketers to follow in
making green claims about their products. At the same time, the
task force also has exercised its enforcement powers against sever-
al companies. We are continuing to investigate a variety of mis-
leading environmental claims even at this date.

The bill before this subcommittee, the Environmental Marketing
Claims Act, provides the long-term national framework that is
needed for governing environmental claims and ensuring that the
green revolution stays on course. In short, this bill creates a na-
tional marketing program which will ensure that consumers are
armed with accurate and meaningful information about the envi-
ronmental properties of the products that they buy.

I support this legislation; however, I must also point out that I
believe the Federal Trade Commission, as well as the EPA, must be
involved in enforcing environmental marketing requirements of
this bill.

Since the FTC is the primary Federal agency with expertise and
knowledge in the are of marketing and advertising, the Federal
Trade Commission's involvement in enforcing the law is essential.

Of course, it is also vitally important that States continue to
retain their traditional authority to take action against marketers
making deceptive and misleading environmental claims about their
products.

I commend Senator Lautenberg for protecting the States' tradi-
tional police powers to regulate their marketplace, and for recog-
nizing the important role that the States must continue to play in
protecting their citizens from abuses by marketers making inaccu-
rate and deceptive environmental claims.

Frankly, Mr. Chairman, there is more than enough work for Fed-
eral and State enforcers in this area.

Finally, if I may just say, a couple of weeks ago I testified before
the FTC and called on the commission to adopt interpretive guide-
lines as quickly as possible to provide guidance to markeLars. In my



view, the FTC guides are essential as an immediate first step. In
the long tern. however, Senator Lautenlberg's legislation provides
the type of permanent resolution and solution that is sorely needed
to help secure our Nation's environmental future.

Mr. Chairman, I appreciate the opportunity to come before you
to support this legislation and to see that Federal action is taken in
this arena. It is terribly important. It is important for business, it
is important for the environment, it L important for consumers, it
is important for the whole country.

Senator BAucus. Thank you very much, Mr. Humphrey.
As the State of Minnesota's chief law enforcement officer, I'd just

like your views on enforcement.
The CONEG proposal, as I understand it, sets up certain provi-

sions which States can adopt, and if States do so then the State
would enforce the provisions.

You mentioned urging the FTC, a Federal agency with experi-
ence, to adopt some standards. I take it that if the FTC were to act
that then there would be appropriate Federal enforcement provi-
sions if a company did not adhere to the FTC regulations.

You also suggested Senator Lautenberg's bill as a follow-on. As
you know, under Senator Lautenberg's bill the EPA would be pri-
marily charged with developing these more precise standards. I no-
ticed in your statement you do not favor Federal preemption. I'm
wondering how we put all this together here in a coherent struc-
ture so that not only consumers know what these terms mean,
whether they reside in one State or another-and particular when
products are very much in interstate commerce-but also so that
manufacturers know what they must do to comply.

We have all these various ideas-CONEG, FTC, EPA. The fourth
issue is whether to preempt or not to preempt. So, from a State's
chief law enforcement official, what do you think makes most sense
for Minnesota consumers and manufacturers, as well as consumers
and manufacturers generally?

Mr. HUMPHREY. Thank you very much, Mr. Chairman, for that
question. I firmly believe that national standards, and a framework
within which enforcement can take place of national standards, are
needed to protect the national marketplace. Companies, whether
they are in Minnesota or any place else, are selling not just in the
State, but throughout the region and throughout the Nation, and
probably internationally. Therefore, I think the framework of na-
tional standards is the best framework from which to work.

Now, if you take a look at the structure you described it might
sound confusing, but, in fact, tradition 9lly there has been a joint
enforcement policy involving the States and the Federal Govern-
ment. Even as we speak, the Federal Trade Commission and the
States--particuiaily our eleven-state task force-are working joint-
ly together. We parallel our investigations. We have Federal en-
forcement of consumer protection laws, as well as State enforce-
ment.

If I understand Senator Lautenberg's bill correctly, there will be
the opportunity, once there are standards in place, for States to en-
force those standards. That, in my view, is an effective use of the
limited enforcement resources that government at all levels have. I
think that the combined effort would be an important step in the



environmental marketing area, and iwould recognize traditional
that have been played on the State and Federal levels in this area.

I'm sure you are well aware of the EPA's willingness to allow
certain States that meet standards to do enforcement actions of
their own laws. This will give us that opportunity.

Senator BAUCUS. I understand that. The question in my mind,
though, is the appropriateness of preemption in this area. I can see
it in many areas, as well it should be. For example, I think it does
make sense for a local municipality to know how many liners to
have in a landfill, depending upon the geology in that specific site.
That does make sense under RCRA generally for States to have
more stringent standards if they so choose.

But when it comes to labeling products, particularly containers,
that are so much in interstate commerce, and particularly labels
that are so vague right now-I don't think anybody in the world
knows what recyclable means. How many times? One time? One
hundred times? What does "compostable'" really mean, and what
does "biodegradable" really mean? Go on down the list. What in
the world does "environmentally safe" mean? "Environmentally
friendly" is even more vague.

These are vague terms, as it is. The States have traditional au-
thority to protect the health and safety of its citizens. When it
comes to labeling of products and interstate commerce, aren't we
doing our consumers and our citizens a disservice if different States
have different standards as to what each of these terms mean?

You also have to remember that most folks aren't going to call
up the relevant State agency or the U.S. Attorneys Office of the
consumer counsellor to find out what in the world this is. They just
want the assurance. This is basically recyclable, so they have a
basic sense that it is, in fact, recyclable whether they buy it in
Minnesota or whether they buy it in Montana.

Mr. HUMPHREY. Well, Mr. Chairman, that's why our task force
report calls for Federal guides. We believe that there would be an
impact that would allow States to conform with the National initia-
tives that are taken without having to visit the issue of preemp-
tion.

As I am certain you are aware, when preemption is discussed it
raises a bogey that people have to divert their energies from.
Frankly, we need all of the resources both at the State level, as
well as the Federal level, to deal with enforcement, as well as es-
tablishing Federal standards.

Let me just give you one other example that would reflect why
some diversity should be allowed.

Obviously, every one of us understands the difference in Califor-
nia pollution standards versus the National pollution standards,
and because of that we probably have cleaner air.

We have a similar situation just with regard to disposable dia-
pers. Maybe in Minnesota if you want to be most environmentally
sound you should go out and have your diapers cleaned every day
and reuse them. If we used all of those reusable diapers in South- I
ern California, what impact would it have on the water resources /
that are very limited there?

Those are the kinds of issues within our country that require
some degree of diversity. But with regard to the labeling standards,



we believe that national guides and the long-term standards that
would be developed out of this bill could be very, very helpful.
With regard to enforcement, we do not believe that preemption---

Senator BAucus. The California standards are not quite what
most people think. As you well know, with the Clean Air Act Con-
gress did provide several years ago-and provided again last year
in the 1990 Clean Air Act amendments-that California may have
more stringent auto tailpipe -andards if California so chooses.
However, as you well know, no other State may do so unless that
State adopts the same California standards.

So, in a sense, we have two sets of standards-the National
Clean Air Act and the California. And, as you well know, many
States are now adopting the California standards.

So, if you want to apply that analogy, maybe we could suggest we
look at the State that has the tightest labeling standards, and
other States could then adopt that State's higher standards if they
so choose. But the reason we did not allow States in the Clean Air
Act to themselves adopt different standards was because the auto-
mobile industry didn't know what in the world car to produce.

I can tell you one of the big issues between the House and the
Senate in the Clean Air Act was the so-called "third car problem."
The aiico industry was afraid it was going to have to produce a
"third car"-not only the Federal car and the California car, but a
third car. We resolved that by saying other States can adopt Cali-
fornia, but they basically have to enforce the California standards
in the same way California enforces the California standards.

Anyway, my time is up. We can come back to this later.
Senator Lautenbarg.
Senator LAUTENBARG. Thank you very much, Mr. Chairman.
New Jersey and other New England States are now considering

adopting the California standard, and there is some analogy, I
think, between the requirements that we have in clean air and
what we are trying to do here. On the other hand, fortunately,
there is perhaps a much better marketing and distribution network
available to product manufacturers, I think, than to the automobile
industry, which is so much involved in constant interstate move-
ment of their.

Attorney General, I wanted to, lest we get confused here,
straighten out the focus on FTC in addition to EPA, because I
think we are going to hear from our friends at National Food Proc-
essers that the FTC standard is sufficient to adopt for environmen-
tal -marketing guidelines.

You made it quite clear, I think, but I'd like the record to reflect
that your recommendation for FTC involvement is transitory and
in transition, for one thing, and enforcement for the other. You're
not proposing, are you, that they have the technical expertise to
define or to develop the environmental marketing claims, are you?

Mr. HUMPHREY. My own view is that the expertise probably lies
with the EPA.

Senator LAUTENBERG. Right.
Mr. HUMPHREY. And that's where the long-term-
Senator LAUTENBERG. That's our view, and it is reflected in the

bill.



When we establish our guidelines, I think you agreed with my
own comment, which says that we also have to be concerned with
the promotion of sound environmental policy, as well as taking
care of the consumer deception or confusion.

It is said by NFPA, if I can give them an acronym, that require-
ments in S. 615, our bill, may be stifling for innovation and envi-
ronmental change. Do you see that as a condition resulting from
our bill?

Mr. HUMPHREY. Well, I don't believe that is necessarily true. Let
me first of all say, Mr. Chairman and Senator Lautenberg, that I
think there is a lot of agreement between ourselves and the food
processors and others in the business community. There is a lot of
agreement. While there are some differences in kind, as you may
see in our written commentary, we have provided you to our com-
ments on petitions that were submitted before the Federal Trade
Commission-there is also a lot of common ground.

I do not see that the development of those standards, those
longer-term goals, would necessarily stifle that innovation. In fact,
it may very well be the kind of thing that would drive the innova-
tion.

I believe there was a Scientific American editorial commentary a
couple of months ago that indicated some nations that had devel-
oped environmental standards actually now lead in environmental
technology because of those standards that drove the technological
development.

Senator LAUTENBERG. Your Green Report recommendations are
quite consistent with what we have in S. 615. We have your en-
dorsement.

Mr. HUMPHREY. Yes.
Senator LAUTENBERG. And I think it is important to note, also,

that our recommendation is voluntary compliance. Once a manu-
facturer or distributor or originator of a product makes a claim,
they are held to that standard, but they need not do it. If they
want to be the skunk at the lawn party and put up a product that
makes no claim-my reference. "Skunk at the lawn party" is not
in the bill. But if they choose not to involve themselves in this mar-
keting claim, they are free not to do so, of course. We are not re-
quiring it, and there is no suggestion of law enforcement to make
them do that.

But if they do make the claim, then you are concerned about the
States' ability to enforce these claims and make sure that the
standards that have been developed-Federal standards-are mini-
mally met and are, in fact, real when they are clai ied.

So I think that we are consistent all the way here. I'm happy to
have the attorneys general group join us in this. I think that we
have a chance to do something truly revolutionary-not to overuse
the expression. You used it before-that would engage the con-
sumer, the customer, in the process of protecting the environment.

We need not reach 100 percent of the marketplace to have a sig-
nificant impact. We're not going to do that. There is going to be
some confusion, and we hope that whatever input we develop as a
result of the hearings process will help us eliminate as much confu-
sion as possible.



Perhaps once the law is in place-which I hope it will be-we'll
find that some changes are needed for more convenience or easier
comprehension, but we want to do that.

I think the main thing is to make sure that when a claim is
made on a label that it is honest. If it says "compostable" and the
area in which it is being sold has no composting facilities, that
doesn't do a lot of good. We have to be concerned with the regional
or State capacity to deal with them. Again, complicating factors,
but nevertheless the objective I think is one worth fighting for.

Thank you very much for being with us today.
Thanks, The CHAIRMAN.
Senator BAucus. Thank you very much, Senator.
I have one question I want to ask you, Skip, and that's about

monitoring.
Your view as to the usefulness of independent third parties--can

they play a useful role here?
Mr. HUMPHREY. I think they could, Senator. I really do.
Senator BAucus. Do you have any experience in Minnesota, by

chance?
Mr. HUMPHREY. The key that we are concerned about is having

some means of independently verifying the claims that are being
made. Now, obviously, the second part--and another alternative to
that-is the enforcement mechanism, the case-by-case approach.

Senator BAUCus. Right.
Mr. HUMPHREY. But as individuals are making claims, I think an

independent monitor would be helpful-at least some third party
looking at the claim that is being made.

Senator BAUCUS. Thank you very much for coming, and also for
you and the attorneys general trying to come up with a solution to
this whole problem. Your contribution here has been very helpful.

Thank you again for sharing your thoughts with us.
Mr. HUMPHREY. Thank you very much. I appreciate that.
Senator BAUCus. Thank you.
The next panel consists of four per~ple: Deborah Becker, Vice

President of Environmental Affairs with Kraft General Foods from
Glenview, Illinois; Ms. Linda Brown, Vice President of Green Cross
Certification from Oakland, California; Dr. Richard Denison, Senior
Scientist for EDF; and Rajeev Bal, President of Webster Industries,
from Peabody, Massachusetts.

Ms. Becker, you are first.

STATEMENT OF DEBORAH A. BECKER, VICE PRESIDENT, ENVI-
RONMENTAL AFFAIRS, KRAFT GENERAL FOODS, INC., ON
BEHALF OF NATIONAL FOOD PROCESSORS, GLENVIEW, ILLI-
NOIS
Ms. BECKER. Thank you, Mr. Chairman.
My name is Deborah Becker, and I'm Vice President of Environ-

mental Policy for Kraft General Foods, the largest food company in
the United States.

We produce some 2,500 products marketed in a wide variety of
packages, and I'm very pleased today to testify on the behalf of Na-
tional Food Processors Association.



Like this subcommittee, NFPA and its members want to ensure
accurate and non-misleading environmental claims, along with con-
tributing to solutions to environmental problems, particularly solid
waste.

That's why in February of this year NFPA, together with ten in-
dustry trade associations, petitioned the Federal Trade Commission
to issue national environmental marketing guidelines. Broad sup-
port for FTC guidelines was expressed at the recent FTC environ-
mental marketing hearings that were held in response to our peti-
tion and other submissions to the agency.

There was nearly unanimous agreement at these hearings on
three things: FTC guidelines are needed, they will remove decep-
tive claims from the marketplace, and they will stimulate environ-
mental innovation by driving consumer purchasing decisions with
truthful environmental information.

Absent FTC guidelines, more and more States are likely to pass
conflicting laws and regulations, further stifling effective communi-
cation to consumers about environmental attributes of products
and packaging.

Environmental communication is absolutely critical to encourag-
ing marketplace-driven environmental solutions.

FTC guidelines will force the needed national consensus on envi-
ronmental marketing. The State Attorney General's Task Force
report also recognizes the importance of national marketing to our
economy and to our way of life.

FTC guidelines and the leadership of State Attorney General
Humphrey, Who you just heard from, and others, will result in con-
sistency among the States.

I'd now like to turn to S. 976 and S. 615 specifically.
S. 976 would affect our industry in many ways, and my com-

ments today will focus on packaging and environmental marketing.
The proposed products and packaging advisory board is at com-

plete odds with our consumer-driven market economy, and it is
based on a false presumption that packaging is at the core of the
solid waste problem.

American businesses know all too well that consumer needs
must be incorporated into consumer products or they do not sur-
vive in the market. Consumers' impact on the market is direct and
immediate, like the influence of voters on government.

Government interference With the marketplace, even through ad-
visory standards, will slow progress. Companies will have no incen-
tive to go beyond the government standards. And it is market-
driven solutions that will spawn greater creativity and more envi-
ronmentally-beneficial results.

Two other provisions of S. 976 concern us: the proposal for com-
modity-specific recycling standards, which would require recycled
content if recycling rates are not achieved; and recycled content re-
quirements which would be imposed for food sold to the govern-
ment.

We emphasize mandatory recycled contents are not the answer
to solid waste problems and, most emphatically, they are not the
answer when it comes to food packaging under any circumstances.

Designing food packaging is much more than just a question of
availability of material. The safety and wholesomeness of food



must be assured. Mr. Chairman, food safety cannot be risked-not
on solid waste reduction efforts. Not ever.

Recycled content requirements fail to address both regulatory
and technical limitations of recycled packaging. Specifically, these
requirements fail to address the functional properties of the recy-
cled material to adequately protect food from physical damage and
spoilage, the purity properties of recycled packaging materials to
assure that they do not impart off-odors or off-flavors or have any
adverse chemical interactions with food, and purity properties to
comply with FDA regulations.

We are very concerned by any proposal which would undermine
the Food and Drug Administration's longstanding and successfully-
employed authority over food packaging and food safety. The FDA
has years of experience in packaging-related food safety issues, re-
flected in nearly an entire volume of the Code of Federal Regula-
tions.

The safe use of recycled material in glass food bottles and jars,
steel cans, and aluminum beverage cans, as well as paper packag-
ing for dry food applications, has been achieved under FDA s
watchful eye. FDA's careful and expert hand should continue to be
the primary guardian of food safety as solid waste-driven packag-
ing innovations continue to occur.

As an example of this, FDA is providing input to a joint NFPA-
Society of Plastics Industry Research Group which is working to
develop methods and guidelines for the safe use of recycled plastics
and food packaging.

Turning now to S. 615, the proposal to give EPA authority over
environmental claims is inappropriate.

The prescriptive requirements to make environmental claims
and the proposed pre-approval process would stifle innovation and
positive environmental change. For example, if a company has no
ability to make recyclable claim, it will not compete on the basis of
this environmental characteristic. Information regarding the abili-
ty to recycle a package will not reach the marketplace, and the
consumers will assume incorrectly that many products and pack-
ages cannot be recycled, when the truth is they can be.

Senator BAUCUS. I'm going to have to ask you to think about
winding down, Ms. Becker.

Ms. BECKER. Yes. I have one more paragraph.
Senator BAUCUS. I hope that it is a short paragraph.
Ms. BECKER. Yes, it is.
In closing, as I stated, FTC guidelines will provide flexibility for

companies to make a variety of truthful and nondeceptive claims.
Consumers will benefit from environmental information in the
marketplace, and the pressure will stay on for companies to be part
of the environmental solutions.

Thank you, Mr. Chairman.
Senator BAUCUS. Thank you.
Ms. Brown.

STATEMENT OF LINDA BROWN, VICE PRESIDENT, GREEN CROSS
CERTIFICATION, OAKLAND, CALIFORNIA

Ms. BROWN. Thank you for inviting us today.



I would like to begin briefly by describing the Green Cross Certi-
fication Company, to give some perspective to our comments.

We launched this program in the spring of 1990 as the first na-
tional, not-for-profit effort to independently certify manufacturer
claims of environmental achievement.

Our initial efforts were geared toward recognizing state-of-the-art
industry accomplishments in specific claim areas such as recycled
content. Our long-term goal has been to develop sound, scientific
protocols for identifying companies and products that represent the
best overall choices for the consumer and for the environment.

In the last year, we verified claims for more than 400 consumer
products manufactured by some 80 companies, and we have also
turned down a lot of companies who have come to us for certifica-
tion.

During this same period, we have also been active with major
retail organizations in this country. As Senator Lautenberg men-
tioned earlier, retailers play a very critical role. They are the link
to the consumer, and our job in working with retailers is to help
them understand, as well, the claims that they are getting involved
with.

Our testimony here draws on our experiences in the field.
First, in answer to your most important question, we do believe

there is an urgent need for Federal legislation to regulate environ-
mental labeling claims. Whether or not the Federal Trade Commis-
sion issues guidelines or sticks to case-by-case rulemaking, compa-
nies making legitimate environmental marketing claims deserve a
clear mandate from our elected officials in Congress, supported by
the expertise of the Environmental Protection Agency.

Legislation must inspire, not stifle, progress. In this area, we feel
that Senator Lautenberg's bill is a very important step in the right
direction.

We also feel that there are certain areas in which the bill could
be strengthened, and so we have prepared some draft language
which we would like to submit for the record. I'll touch on a few of
those points.

One example: we believe the time has come to move beyond
simple distinctions between pre- and post-consumer waste. As it
turns out, some pre-consumer waste is less valuable, and therefore
more likely to be discarded into the waste stream than some post-
consumer waste. More sophisticated definitions are needed now-
definitions that look at how much of the material is being recov-
ered, how difficult it is to reprocess, and how much is currently
being recycled.

Another critical area, as you have mentioned, is the need for in-
dependent verification of claims. There is a lot at stake here. The
environment is not a marketing gimmick; it is our future and it is
the future of our children. But if we don't have adequate protec-
tions, including the verification of claims in this area, environmen-
tal marketing could easily become a gimmick and lose all credibil-
ity with the consumer.

Without credible verification mechanisms, I fear that a lot of
time and money will be spent chasing down green-collar fraud.
From our own vantage point, I can tell you, and reiterate what Mr.



Humphrey said earlier, that for all of the good work that is being
done, we do see examples of abuse, as well.

Some companies may resist the idea of having independent veri-
fication. Nobody likes to have an outsider come in and see what's
going on. But in the long run we feel that verification will help to
ensure that companies with legitimate claims get the market share
recognition and the marketplace recognition that they deserve.

We feel strongly that all environmental claims should be as spe-
cific as possible. Pretty green labels, which we have all seen, and
soothing statements which give simple thumbs-up, thumbs-down,
environmentally friendly promises to the consumer not only fail to
inform the consumer, but they play on consumer ignorance.

Some people think that consumers are stupid. Some people think
that consumers are smarter than we give them credit for being.
But it doesn't really matter if they are stupid or they are smart. It
doesn't matter what you believe, because it is the consumer that
must ultimately be informed, the consumer who will ultimately
decide what direction industry goes.

We believe the best hope is to engage the consumer with infor-
mation that doesn't sink to the lowest common denominator of in-
telligence, but challenges the consumer to participate in the proc-
ess with knowledge and with information.

Finally, I want to address the issue of eco-labels that you have
raised and lifecycle analysis. This is a term that a lot of people use
and few people understand. It refers to a very comprehensive sci-
ence for analyzing the full environmental impacts associated with
industrial processes in the production of consumer products. The
science is complicated because industrial processes are complicated.

It is a very interesting science. We can't go into it here today.
But we feel, on our researching this subject, that it is truly the
only credible, scientific methodology capable of considering all of
the important environmental questions. Every other method we
have looked at falls into a trap-the trap of substituting arbitrary
value judgments for thorough evaluation and real data.

The problem with systems that rely on a limited number of arbi-
trarily-chosen criteria in the award of eco-labels is that it involves
value judgments. There are invariably important environmental
issues that get left out. For example, in the steel industry, to in-
crease the levels of recycled steel there may be trade-offs in the
energy that is used to create that. So do you want more recycled
content, or do you want more energy burden on the environment?
We have to really look at the trade-offs. No other scientific method-
ology we have seen allows for that other than a lifecycle process.

I'd like to thank you for giving us the opportunity again to let
you know that we did prepare some draft language.

Senator BAUCUS. Thank you, Ms. Brown. We look forward to
looking at that.

Mr. Denison.

STATEMENT OF DR. RICHARD DENISON, SENIOR SCIENTIST,
ENVIRONMENTAL DEFENSE FUND

Dr. DENISON. Thank you, Mr. Chairman and Senator Lautenberg.



My testimony today is on behalf not only of EDF, but also three
other environmental organizations-Environmental Action Foun-
dation, NRDC, and the Sierra Club.

We all believe strongly that the Federal Government needs to
act as soon as possible to reign in advertising pollution. We also be-
lieve that this will require the joint efforts of the Federal Trade
Commission, Congress, and EPA.

In addition to the Federal Trade Commission's role in enforce-
ment and in issuing guidance, we believe that EPA needs to be di-
rected by Congress through legislation such as S. 615 to develop
and enforce standards for key terms used in environmental claims
that will not only prevent deception, but will also promote sound
environmental policy. That linkage is vary critical.

We heartily endorse S. 615 today and offer our comments on its
benefits, but we do not believe that it, in and of itself, is sufficient
to achieve the needed increases in demand for and production of
environmentally-preferred products and packaging.

While this effort helps to set many of the ground rules, other
measures will clearly be needed.

There is, nevertheless, an urgent need for Federal action on envi-
ronmental claims. The green market clearly offers a potentially
powerful, market-driven force for environmental improvement, but
harnessing that market mechanism can only work when consumers
have accurate and reliable information about the products that
they buy.

Unfortunately, the willingness of some manufacturers to make
misleading claims threatens the green market because consumers
act on environmental information they see on packaging and in ad-
vertising.

Only by ensuring that the market provides accurate information,
therefore, and a level playing field for manufacturers, can the bal-
ance be tipped toward real environmental gains.

Governmental intervention in this case is essential to ensure the
accuracy and reliability of claims.

Contrary to those that would argue that regulation of environ-
mental claims unnecessarily impedes the free market, we would
argue that enforcement and regulatory activity in this area is actu-
ally necessary to ensure that the market works properly. The Fed-
eral Government need have no hesitation about vigorously regulat-
ing in this area.

We support S. 615 because we believe it will provide clear, tech-
nically-based standards and definitions that will both prevent con-
sumer deception and promote environmental policy measures that
are sound. We also believe that the FTC guideline approach is n;
essary but not sufficient. Let me explain briefly our reasons.

EDF believes that many terms used in environmental claims
need an official definition that consumers can grow to rely on. In
the absence of such definitions, terms are defined in a way that
serves the self interest of the person defining the term. Let me
work through a quick example to show you why EPA needs to be
involved.

Promoters of degradable plastics have defined that term in a
manner that refers to laboratory tests that have no relationship to
the real world, nor to what consumers believe that term to mean.



Now, the FTC could-and certainly should-insist that a claim of
degradability be qualified by referring to a particular waste man-
agement method in which t.a seller can document that degrada-
tion occurs. But the environmental expertise and the environmen-
tal policy mandate of EPA is necessary to factually identify in
what context degradability is actually an advantage and to specify
the technical definition or the technical specifications of degradabi-
lity in that environment.

EPA also needs to decide whether the advantages of degradable
plastics might not be outweighed by disadvantages such as their in-
terference with recycling. That's a policy question that has to be
arbitrated by an agency with an environmental policy mandate.

There is a very strong analogy in this area that I think cannot
be overlooked, and that has to do with the role of the Food and
Drug Administration in regulating nutritional claims. In this area,
there are many parallels. Nutritional claims, like environmental
claims, are difficult for consumers because they can essentially
have no verification of those claims independent of what they re-
ceive from government. For this reason, we believe that the analo-
gy of giving EPA concurrent regulatory authority with FTC is a
very strong one and should be pursued.

Let me wind up by just talking about two brief considerations
that deal with provisions in S. 615 that we think are very impor-
tant.

With respect to recycled content, that bill refers to what is a
very important component and clearly is a reflection of consumer
understanding of the term, namely, that the term should primarily
be used in an unqualified context to refer only to post-consumer
materials. Our written testimony provides documentation of the
fact that consumers construe that term to mean post-consumer, not
general, recycled content.

In the area of recyclability and degradability or compostability, it
is also critical to go beyond a mere measure of these that refers to
technical capability and acknowledges the feasibility and economic
questions that must be addressed in deciding whether something is
truly recyclable or compostable. S. 615, in our view, sets the frame-
work for doing that.

I would like to end there and offer our assistance to the commit-
tee as it continues to consider this important issue.

Thank you.
Senator BAUCUS. Thank you very much, Dr. Denison.
Mr. Bal.

STATEMENT OF RAJEEV G. BAL, PRESIDENT, WEBSTER
INDUSTRIES, PEABODY, MASSACHUSETTS

Mr. BAL. I want first of all to thank you, Mr. Chairman, for hold-
ing these hearings and inviting us to participate.

I am Raj Bal, President of Webster Industries. We are a $150
million manufacturer of high-recycled content plastic trash bags
and merchandise bags. We currently recycle over 50 million pounds
of polyethylene each year, about one quarter of which is post-con-
sumer waste.



Our "RENEW" trash bags contain over 80 percent recycled con-
tent, as verified by independent third parties.

Our prepared statement has been submitted for the record, al-
though today I want to address three broad issues in our oral com-
ments: first of all, the need for Federal legislation; secondly, the
need for national, uniform, and consistent definitions; arid, finally,
the need for minimum content standards for recycled content
claims.

Consumers have clearly shown a preference for so-called "green"
products. More than two-thirds of consumers in recent polls ex-
pressed a desire to buy recycled products. The marketplace has re-
sponded with a tremendous outpouring of environmental claims.
Initially, these claims were often vague and meaningless, and
sometimes misleading-whether intention or not-because of a
lack of simple, common definitions and standards nationwide.

These environmental claims have confused and often disillu-
sioned the most powerful force in our economy, the consumer. In a
recent Gallup poll, three-quarters of consumers are skeptical of
green claims, and nearly half of them in another study dismissed
all environmental claims as gimmickry.

This consumer skepticism, coupled with the multitude of regional
and local legislation and a lack of national standards and defini-
tions, has provided little impetus for business to invest in new envi-
ronmental technologies and processes. We clearly need national en-
vironmental labeling legislation now so that we can rebuild con-
sumer confidence and harness consumer buying power to solve en-
vironmental issues.

The second area I want to discuss addresses the need for consist-
ent and uniform definitions for environmental terms, used nation-
wide. I truly believe most major consumer products companies are
honorable and do not intentionally want to mislead consumers.
However, given a total lack of national definitions, unintentional
misrepresentation can easily occur. Let me give you an example.

This is a box of our "RENEW" brand of trash bags. It contains
80 percent recycled plastics, as verified by Green Cross, an inde-
pendent third party. I know it has less than a 20 percent virgin
content in this .product. However, depending on varying definitions
for recycled content regionally, the claim would change to either:

e 20 percent recycled post-consumer product, because it contains
20 percent post-consumer materials; or,

* if the definition of recycled materials was more narrowly de-
fined to be limited to household waste, we would have to make a
claim of 5 percent recycled household waste, which really is a
meaningless level; or,

e another option would be 20 percent post-consumer and 60 per-
cent pre-consumer; or,

o 20 percent recycled and 60 percent recovered materials, as de-
fined by the Attorneys General.

Clearly, we can only make one claim, and we can only make one
claim nationwide.

Given the highly political and legal profile of the environmental
claim arena, it is often easier, safer, and cheaper for manufacturers
to stay on the sidelines and not make truly pro environmental



products, or certainly not make claims. This is clearly not a long-
term solution. We need a common, national set of definitions.

The final area I want to address involves the need for tough min-
imum recycled content standards. For us as a society to do a good
job in recycling, we need to create uses for recycled materials. Min-
imum content requirements would help create these markets and
help close the loop from successful collection and cleaning of
wastes to recycling tbem into usable end products.

Finally, I'd like to address a somewhat controversial issue relat-
ed to national standards and definitions, and this deals with pre-
emption.

First of l, we clearly believe that there should be national
standards preempting the States. However, a possible compromise
could involve States having to use national definitions and labeling
requirements, but have the option of having higher regional recy-
cied content standards. Ideally, one higher standard would be es-
tablished and States would pick the minimum national level or the
higher alternative. Your Clean Air Act example would hold here.

In conclusion, we are primarily involved in recycling, but we
think it is important to recognize that the solid waste problem
cannot be solv A by recycling alone. It needs a total integrated so-
lution.

Thank you, Mr. Chairman, for this opportunity.
Senator BAUCUS. Thank you, Mr. Bal.
I'd like to generally ask the last three to respond to Ms. Becker's

statement that standards like the type required in Senator Lauten-
berg's bill will stifle innovation. I think that was basically her
statement. I'd like the other three of you-whoever wants to-to
react to that statement.

Mr. BAL. I would argue the opposite because, fr .m an entrepre-
neurial standpoint, having standards levels the playing field and
will actually encourage entrepreneurially addressing the problem.

Senator BAUCUS. Expand a little more. What kind of entrepre-
neurial activity.

Mr. BAL. If we had clear-cut definitions as to what recycled con-
tent includes-whether industrial wastes are included, whether
post-consumer wastes are solely limited-we could develop recy-
cling system to recover wastes from the waste stream that aren't
being addressed today.

Senator BAucus. Does anybody else want to respond?
Dr. DENIsoN. I would just point to one provision in the bill that

applies to recycled content, as well as recyclability or compostabi-
lity, and that is the ratcheting up of the standard over time. To
me, that is a critical feature inspiring improvements in products
and practices and by no means would stifle innovation. In fact, it
would provide a strong incentive for industry to try harder as time
progresses.

I would also refer back to what Senator Lautenberg indicated,
which is that this is a voluntary compliance, if you will. It simply
says if you are going to make claims you need to meet these stand-
ards. That does provide a strong incentive for improvement. It does
not bar from the marketplace a product that did not meet those
standards.



Ms. BROWN. I would just like to make a statement about some-
thing that Rich has just mentioned, which is an important issue in
setting standards.

I think government standards work very well in inspiring entre-
preneurs, as Mr. Bal has said, when they establish minimum level
playing fields.

I think there is a difficulty, although it is certainly a well-inten-
tioned process, when we get into ratcheting up standards. There is
a difference between setting minimum guidelines, which can be
very effective in helping everyone know what the level playing
field is, and trying to set higher or better standards through gov-
ernment policy, because industry state of the art doesn't follow cal-
endars or predictable patterns and pathways. So by saying that the
level is going to be 30 percent in 1993 and 50 percent in 1995 and
so forth, that type of approach doesn't necessarily inspire the
progress.

Companies who can't reach those levels may feel like we're not
going to bother to try, we are nowhere near that, our industry isn't
capable of doing that, the technology doesn't exist. Or, on the other
side, we can already beat that. It doesn't matter. We're way above
that as it is, so why should we bother to install the technologies to
be at 100 percent if the standard is only calling for 50 percent?

I think that those attempts to set higher standards through gov-
ernment regulations can have counterproductive results. I think
government standards used as minimum guidelines for companies
can be very productive in establishing this level playing field so
that everyone knows coming in what the expectations are.

Senator BAUCUS. But if it is quite low, then there is no incentive
for companies to try to do a better job.

Ms. BROWN. There is a very important issue that is coming out
here, and that is this question that there really are two standards
that exist in practice. That is, I think, a defacto way for businesses
to proceed, unde: standing that they have to meet minimum gov-
ernment guidelines.

But there is a second tier. Again, that second tier, that higher
level of performance, is impossible to predict. It is the state of the
art of industry. It is something that industries develop, as technol-
ogies develop, as competitive forces encourage companies to invest
in research and technology because they want to be the best.

So there do need to be mechanisms for recognizing the best per-
formance, as there also need to be mechanisms for ensuring that
people are at minimum levels.

Senator BAUCUS. Yes.
Ms. BROWN. I believe that the private sector and independent

verification systems provide an appropriate mechanism for recog-
nizing higher standards of performance. I think what is problemat-
ic is if we try to put those into calendar frameworks where we
have expectations that may or may not reflect reality.

Senator BAUCUS. I understand your concern. I'm hearing two dif-
ferent ideas to help companies be the best. One is the so-called
California standards--adopt the highest State standard that Mr.
Bal and I discussed. That's one option, it seems to me. Another is
down a different road and just say "Company, you indicate what
percent of this is recycled." If it is 50 percent, 75 percent, or 80 per-



cent, it's up to you. You just say what you think it is. What is your
reaction to either of those two approaches?

Ms. BROWN. For a company to-number one, I completely agree
that any claim that is made should be as specific as possible. So,
with respect to your second situation, no matter what happens, a
company should specify that it is 80 or 50. These statements that
are made, "Box made from recycled content" where you don't
know if it is 0 or 100, are very confusing.

I think, again, that it is important to set down minimum guide-
lines, to say that companies-if you set the standard at 10 percent
post-consumer, or however you set that standard, the tells compa-
nies this is what we minimally have to achieve. Beyond that, I
think that you can encourage developments beyond that level in
other ways, in ways that are consistent with the marketplace
forces that perhaps Ms. Becker was referring to.

Senator BAUCUS. I am going to have her respond now. What
about this, Ms. Becker? Ms. Brown says if you set these specified
amounts on a calendar basis it is really out of step with reality.
Different companies are in different stages of development. Some
are more aggressive than others, etc. I suggested two different ap-
proaches. What is your response?

Ms. BECKER. I think there are a few things that are pertinent
here. First of all, the toughest standards that can be set are from
our competitors.

Senator BAucus. From what?
Ms. BECKER. Are from our competitors in the marketplace. We

really believe that marketplace solutions will help drive the
answer to a lot of the solid waste problems.

By having a national, uniform approach through FTC guidelines
that will provide the ability for us to make truthful and non-decep-
tive claims that consumers can understand, we believe that will, in
fact, help drive marketplace innovation for solid waste solutions.

We believe that there needs to be the flexibility to meet the
changing innovations that companies are making, and also to meet
the changing level that consumers have in terms of knowledge and
awareness on environmental issues.

None of those things can be frozen in time. This is one of the
most rapidly-evolving and changing areas. As everyone here has
stated, environmental marketing and environmental claims can
help drive solutions to the solid waste problem.

Senator BAUCUS. I think everyone agrees on the same goals.
We're just trying to figure out a way to make this happen.

Ms. BECKER. Right.
Senator BAUCUS. I think Ms. Brown is a little more precise on

how she thinks one could make this happen. I hear you being a
little vague. What mechanisms are more likely, not only to drive
technology and reward companies who do, but allow consumers
reasonable a eurance as to what it is they are buying?

Ms. BECKER. We still believe that setting FTC guidelines will
allow truthful and non-deceptive claims. That is only one layer of
the way that it can work.

You would then have secondary kinds of enforcement that would
be in addition to that. If that was adopted as a model for national
uniformity across the Nation, the attorney generals in the States



could also adopt things in concert with that. And we also have a
self-regulatory process in the United States that is very effective,
and that-

Senator BAUCUS. So you are against preemption?
Ms. BECKER. We believe that the jPaJuance of guidelines-and we

are fully aware that guidelines are not a preemptive kind )f mech-
anism-that national uniformity and having a level playing field is
essential for us to be able to market across the entire United
States. But there is also a role for the States and for the self-regu-
latory process to play in the whole issue of solving environmental
solutions.

Senator BAUCUS. What about my idea of requiring companies to
state the percent of content that is recycled material-50 percent,
70, or 100-if they want to? What's wrong with that?

Ms. BECKER. We believe that if the claim is truthful and non-de-
ceptive that it would be fine.

Senator BAUCUS. Is that a better approach than either the FTC
and/or EPA saying, "OK. Recycled means 50 percent"? A fixed per-
centage by a certain date.

Ms. BECKER. Well, first of all you have to remember that under
our FTC guides that we have petitioned, the recycled content per-
cent would be disclosed. That is considered a safe harbor under our
FTC guidelines. We do believe that kind of a claim is the kind of
claim that could be made.

Senator BAUCUS. And you think that's a better approach?
Ms. BECKER. We believe that having flexible guidelines in order

to meet the innovative changes and the changing level of consumer
knowledge to encompass all of those things without fixing the
knowledge or the innovation time is the best approach.

Senator BAUCUS. Just for the record-this is a broad question-
do you or do you not favor preemption on the labeling and/or pack-
aging?

Ms. BECKER. Not at this time.
Senator BAUCUS. You do not?
Ms. BECKER. We would like national uniformity with Federal

leadership in the area so that we would all have a fair, level play-
ing field, but that there is a role for the States and for self-regula-
tory processes.

Senator BAUCUS. If you don't favor preemption, isn't that Federal
Government interference with the marketplace?

Ms. BECKER. Excuse me?
Senator BAucus. Wouldn't that be Federal Government interfer-

ence with States?
Ms. BECKER. If there was Federal leadership in the area-we be-

lieve strong Federal leadership that the FTC would issue in terms
of guidelines--that would help forge the National approach that
the States could then help follow.

Senator BAUCUS. This panel is supposed to be basically on label-
ing, but you mentioned packaging issues. Do you really believe that
some of the packages that are produced in this country can't, for
the sake of our solid waste disposal problem in this country, be re-
duced in size, or content can be a little bit different to help us solve
this problem? Take these CD disk players. I, for the life of me,
can't understand why there is so much plastic and so much stuff



around the disk as there is. Is there a reason, other than a market-
ing reason?

Ms. BECKER. There are many reasons for the way products are
put into the marketplace.

Senator BAucus. I'm talking about CD packaging right now.
Ms. BECK=m. I am here representing the food industry, so I'm not

sure that I can specifically comment on CDs. But it is-
Senator BAucus. OK. Let's take plastic bottles. Is there any

reason in the world why one plastic bottle has to have a certain
resin and another one a different resin?

Ms. BECKER. Yes. There absolutely is.
Senator BAUCUS. What is the reason?
Ms. BECK=R. I would be more than happy to give a lengthy de-

scription for the record, but-
Senator BAUCUS. Well, what's an unlengthy reason?
Ms. BECKER. Every plastic material has functional properties

that protect that food product and are optimized for possible light
interferences, oxidation properties, microbiological properties, the
abilit to seal the package properly, the ability to put modified at-
mosphere and to provide the shelf life. Every plastic resin has very
specific properties to protect and maintain the safety of that food
and is designed very specifically with that in mind.

Most all of the time we look for the package that we can use the
least amount of material with consistent with food safety and
maintaining the safety of the food supply. I can only reemphasize
again, without getting into the law of chemistry, that each resin
does have very specific functional properties and chemical proper-
ties to protect the product that is has in it.

Senator BAUCUS. OK. Well, let me just ask the question more
precisely.

Ms. BECKER. But if you were-
Senator BAucus. Let's take PVCs and PET bottles.
Ms. BECKER. Yes.
Senator BAucus. What do PVC bottles usually contain-what

product?
Ms. BECKER. What do PVC bottles usually contain?
Senator BAUCUS. Yes. What product, generally?
Ms. BECKER. Oil bottles. Basically oil.
Senator BAUCUS. Oil?
Ms. BECKER. Yes.
Senator BAUCUS. OK. What about PET?.
Ms. BECKER. Two-liter soda bottles, specifically, and some salad

dressings now. You also find very new, innovative technologies, as,
for instance, with the Heinz ketchup bottle, where they were able
to remove some of the adhesives between the PET and still provide
the oxidation properties for their ketchup battle.

Senator BAUCUS. The thrust of your testimony is that this com-
mittee shouldn't have anything to do with this subject, let the FDA
worry about it because it is a food safety issue. And you also said
that packaging is not at all a problem and has nothing to do with
the solid waste disposal problems in our country. That's basically
what you said.

Ms. BECKER. Well, packaging, as everyone here has stated, is part
of our solid waste. It is 31.6 percent. But it is only 31.6 percent.
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From a food perspective, packaging actually reduces the amount of
waste that goes to our landfills. Again, we do have data on that.
But it physically provides protection to the food so that there is
less spoilage in transportation, and also from the prospect that
manufacturers at their sites can take the byproducts from food
manufacturing after the packaging operation and recycle or reuse
that and turn it into animal feed where, for instance, if consumers
didn't have-

Senator BAUCUS. I understand the problem, but you are stating
the problem and I'm trying to find a solution. I'm just suggesting
the solution is, as is contained in the bill, an advisory board com-
posed of representatives of industries and environmental groups,
etc. to try to find some solutions to these problems. It will address
not only the health and safety aspects, which are very valid, but
also some of the land disposal problems because we have so much
of this stuff around, which is also a problem that needs to be ad-
dressed.

We have two choices here: we try, or we do nothing. That's as-
suming that packaging is part of the solid waste disposal problem,
and I think that it is. If you take my premise and my assumption-
that is, that it is part of the problem-therefore, it has to be part of
the solution.

Ms. BECKER. That's right. And I'm-
Senator BAUCUS. And I'm just suggesting-and I'm glad to hear

you say that it is part of the problem.
Ms. BECKER. It is definitely part of the problem. But only part of

the problem.
Senator BAUCUS. Therefore, I'm a little bit surprised why you are

opposed to a voluntary solution. These boards do not set mandatory
packaging regulations. They just work to try to revise standards for
the manufacturing industry, including the food packaging industry.
So what in the world is wrong with that?

Ms. BECKER. There are many mechanisms and examples already
in place where industry is working together with the government
to try to find solutions. Trade associations-

Senator BAUCUS. Without much success. Look at all the stuff
going to landfills.

Dr. DENISON. Mr. Chairman, could I-
Senator BAUCUS. Yes, Dr. Denison.
Dr. DENISON. Could I interject? Your question about the diversity

of packaging, for example, is right on target. We have done a
survey recently of packaging of dairy products where we simply
took categories like yogurt, cottage cheese, and so forth, went to a
supermarket shelf, and looked at the materials used to package
those products. We find, for example, in cottage cheese, that three
different types of plastic resins are used to package that-one kind
of product, depending on which company is making it. In many
cases, even the same company's product is packaged in multiple
ways.

Senator BAUCUS. What about that, Ms. Becker? We've got three
different cottage cheeses.

Ms. BECKER. Right. And-
Senator BAUCUS. Cottage cheese is cottage cheese, isn't it?



27

Ms. BECKER. Yes, it is, but I think that you need to look at the
amount of packaging that each of those materials has. I believe
that you will find that one specific packaging material-probably
polystyrene-uses the least amount of packaging to still preserve
and protect the food product.

You have to remember that source reduction is the top priority
in solid waste management, and youi can't separate source reduc-
tion from recycling from the properties of the material. They all
have to work together and all have to be considered.

Senator BAUCUS. That's correct. I agree with that. But it just
sounds like there is unnecessary duplication if different cottage
cheese containers use three different kinds of resins which, as you
know, make it difficult to recycle.

Ms. BECKER. That's true. But, again, all I can say is that there is
probably one resin that would allow you to use the least amount of
materials and to maintain that.

Just one other comment-
Senator BAUCUS. Yes.
Ms. BECKER. As far as recycling, you should also recognize that

all of the plastic containers are now coded with an identification.
That does help in separation. There are different resins for differ-
ent materials, and they are coded with an identification for recy-
cling purposes.

Senator BAUCUS. OK. We're going to go vote right now, so I'm
going to have to recess this hearing. There is another vote just im-
mediately following that.

Basically, I think we had enough questions for this panel.
We'll come back and hear the second panel. The hearing will re-

convene in about 15 minutes.
[Recess.]
Senator BAUCUS. The committee will come to order.
I see we already have our last panel assembled. For the record, it

is: Melinda Sweet with Unilever, Director of Environmental Af-
fairs; Mr. William Ferretti, Office of Recycling Market Develop-
ment in New York; Jeff Lomax, Scientist with the National Envi-
ronmental Law Center; and Pam Driver, Director of Government
Relations and Foodservice and Packaging Institute, Washington,
D.C.

I understand, Mr. Ferretti, you have to leave by a certain time?
Mr. FERRETTI. Yes, sir. By 4:15 at the latest.
Senator BAUCUs. By 4:15 at the latest. I think we can probably

accommodate that.
Ms. Sweet, why don't you begin?

STATEMENT OF MELINDA SWEET, ASSISTANT GENERAL COUN-
SEL, UNILEVER, AND DIRECTOR OF ENVIRONMENTAL AFFAIRS
FOR LEVER BROTHERS, ON BEHALF OF GROCERY MANUFAC-
TURERS OF AMERICA, INC., NEW YORK, NEW YORK

Ms. SWEET. Good afternoon, Mr. Chairman.
I am Melinda Sweet, Assistant General Counsel of Unilever

United States, and Director of Environmental Affairs for its Lever
Brothers subsidiary.
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Unilever has eight consumer product companies in the United
States, including Lever, Thomas Lipton, and Chesebrough-Pond's.

I am testifying also on behalf of the Grocery Manufacturers of
America, whose members make 85 percent of the grocery products
sold in this country.

I would like to highlight a few key points from my written re-
marks, and start with the fact that voluntary programs are work-
ing.

Our industry fully supports EPA's hierarchy of integrated solid
waste management in concept. Right now we are doing all we can
voluntarily to implement it in practice.

By minimizing packaging, using recycled materials to the extent
available, designing recyclable or reusable packaging, and recycling
waste in our own facilities, the voluntary market-driven approach
to solid waste reduction is working.

In source reduction our dedication and real progress are not su-
perficial or based on short-term advantage. We are driven by the
dictates of the marketplace and by our consumers' needs. For ex-
ample, Lever Brothers has launched a super-concentrated powder
laundry detergent in a package representing an average of 39 per-
cent source reduction. By year end we will be light-weighting 67
percent of our plastic household product bottles, saving the equiva-
lent of 13 million bottles from the waste stream.

Chesebrough-Pond's has light-weighted its nail polish remover
bottles by 15 percent, a 355,000 pound per year reduction of virgin
high-density polyethylene, or HDPE.

Lipton has achieved size and thickness reduction of over 10 per-
cent in its fruit cartons and pouches. Van den Bergh Foods has re-
duced the plastic in its margarine tubs by almost 25 percent,
saving 6.5 million pounds of plastic waste annually.

Our companies have also voluntarily eliminated the use of heavy
metal pigments in our packaging inks.

Unilever is not alone. Other companies are establishing volun-
tary source reduction goals and are using formulas for calculating
reduction developed by the Coalition of Northeastern Governors, or
CONEG. These voluntary, positive, marketplace solutions are work-
ing now and they are the right approach, we believe, for the future.

With respect to recycling, here once again solutions that are vol-
untary and marketplace-oriented are bearing fruit in each princi-
pal commodity area.

In paperboard, for example, the boxes used in packaging Lever's
detergents are made from 100 percent recycled paperboard. Chese-
brough-Pond's uses recycled paperboard for its toothpaste cartons,
saving three million pounds of virgin per year.

In plastics, a year ago Lever embarked on an ambitious and
trend-setting plastic recycling program. We encouraged our largest
plastic bottle supplier to build a recycling center, in turn commit-
ting to buy half its output of recycled HDPE. Today, at least half of
Lever's bottles contain up to 35 percent recycled plastic, diverting
the equivalent of 50 million plastic bottles from the waste stream.
During the same period, the estimated national HDPE recycling
rate rose from 2 to nearly 6 percent.



Our program illustrates the fundamental importance of volun-
tary partnerships between the makers of product and package in
achieving the economic viability of a given recycling process.

While the result is to drive packaging technology rapidly for-
ward, we cannot provide lighter, smaller, increased recycled con-
tent packaging without sacrificing characteristics consumers expect
and trust, such as strength and durability, health and safety, and
product protection.

We urge that legislative solutions be developed in the context of
consumer safety and acceptance, and oppose mandated numerical
toxic use and source reduction targets. Further reduction by man-
date could result in unsafe packaging.

Second point: the best role of government is focused. To legislate
recycling rates and national minimum content standards is prema-
ture. Many communities do not yet have the facilities in place to
separate, collect, and process waste which is recyclable. For in-
stance, only some 1,600 curbside recycling programs collect plastic
today. Until this embryonic infrastructure is up and operating
widely, Congress lacks the basis on which to calculate attainable
targets, let alone mandate them.

We do, however, believe that government must become an active
partner in the effort. Federal incentives such as procurement pref-
erences, technical assistance, and consumer education are needed
to build economically-viable markets for recycled materials.

Third, GMA members have strong reservations regarding the
creation of the proposed Products and Packaging Advisory Board.
Voluntary programs are already underway through various asso-
ciations and ad hoc coalitions to obtain such input. Packaging
issues have historically been outside EPA's domain, and we believe
the Administrator's actions will become de facto standards, despite
their voluntary cast.

Likewise, rather than create a new hazard constituents and
packaging program, EPA can use existing authorities under TSCA
and RCRA to achieve these same goals.

Fourth and finally, for reasons of consumer education cost and
efficiency, national manufacturers need a single, uniform approach
to labeling. We believe that deference to the FTC is appropriate in
view of its long and successful role in protecting consumers from
deceptive, unsubstantiated claims.

Thank you. We appreciate the opportunity to address the sub-
committee, and I will be pleased to answer any questions.

Senator BAUCUS. Thank you very much, Ms. Sweet.
Mr. Ferretti.

STATEMENT OF WILLIAM M. FERRETTI, DIRECTOR, OFFICE OF
RECYCLING MARKET DEVELOPMENT, NEW YORK STATE DE-
PARTMENT OF ECONOMIC DEVELOPMENT, ON BEHALF OF
COUNCIL OF NORTH EASTERN GOVERNORS (CONEG), ALBANY,
NEW YORK

Mr. FERRETrI. Thank you, Mr. Chairman.
As you mentioned, I am the Director of New York State's Office

of Recycling Market Development, which is housed within the
State's Department of Economic Development.



In addition to those State responsibilities, I also serve as one of
Governor Mario Cuomo's representatives to the Coalition of North-
eastern Governors-CONEG--Source Reduction Task Force. I also
serve as Chair of the Northeast Recycling Council, or NERC, which
is an organization of State recycling officials sponsored by the
Council of State Governments.

As I think you are aware, the northeastern States have been ac-
tively pursuing a regional source reduction and recycling agenda
for the last four years. In my written testimony I describe the ini-
tiatives that New York, individually and in concert with its north-
eastern neighbors, has undertaken, including our achievements in
toxics reduction and packaging, which Senator Lautenberg men-
tioned is the basis of his Senate bill 730. Also described in my testi-
mony is how we have leveraged voluntary commitments from man-
ufacturers to adopt practices that reduce the disposal impact of
packaging waste. Also mentioned are our initiatives in the area of
product labeling.

I wanted to confine my remarks at this time to describe what we
in the northeast have learned from our efforts to develop and im-
plement a region-wide coordinated strategy on source reduction
and recycling and how that experience is guiding our current activ-
ity.

Without a doubt, there are significant steps being taken by the
private sector in this country and elsewhere to achieve packaging
source reductions and/or increase the use of recyclable materials. I
would argue, however, that only in some instances are those ac-
tions being driven by the signals provided by the marketplace's
pricing system.

More often than not, these achievements have been motivated by
a desire, I believe, to avoid regulatory action.

The question we need to consider is why these actions would not
have occurred in the absence of considerable scrutiny that has
taken place, both from the public, in general, and from State legis-
latures. My conclusion is that the marketplace is sufficiently dis-
torted to make it difficult for firms to realize economic benefits by
utilizing recyclable instead of virgin materials, or from making in-
vestments to source-reduced products, or by ensuring that those
products be recovered and reused or recycled at high rates.

Furthermore, once they do commit to a waste reduction program,
there are no price signals from the marketplace that enable compa-
nies to identify an optimum course of action, either by way of
source reduction, reusability, or recyclability.

There are, I believe, a number of factors contributing to this
uneven market condition. These include a set of policies and
market flaws that have effectively allowed companies and consum-
ers not to be accountable for the ultimate financial and social costs
that are associated with the management of packaging and prod-
ucts once they have been discarded as waste.

Two principle factors distributing to these distortions are: first,
the price system's failure to internalize solid waste management
costs into a product's price; and, secondly, public finance practices
that undervalue the price of solid waste disposal.

In the northeast, a number of States have concluded that the
most effective means for promoting the achievement of waste re-



duction by way of source reduction, reuse, qnd recycling is to take
legislative action aimed at eliminating or correcting for these
market-distorting factors. We in New York, along with our col-
leagues in Connecticut, Maine, New Hampshire, Pennsylvania,
Rhode Island, and Vermont, have been charged by our governors to
prepare, in consultation with industry and other interested parties,
draft model legislation that provides for the establishment of pack-
aging goals, guidelines, and standards that must be met by all
packaging sold in the northeast.

At least part of the reason for this decision to take a legislative
course stems from the phenomenon that I noted earlier-that vol-
untary actions being taken by companies today occur in the ab-
sence of market signals. As a result, there is no guarantee of an
optimal outcome.

While it is too early to describe what the draft legislation that
we in the northeast are prepariAg will contain, as we have just
begun our work, policy options for exploiting the motivating nature
of the marketplace are likely to figure in our work.

I'm referring here to corrective actions that would motivate
waste reduction through price signals-signals that would help
companies make, on the output side, optimal choices regarding
design and production that incorporate source reduction and recy-
clability and, on the input side, decisions regarding the utilization
of recyclable materials as the raw materials of production.

Among the policy options that we elected to consider in the
coming months are: the application of a packaging tax or fee that
reflects the full cost of disposal with credits for product source re-
ductions or investments by the manufacturer to retrieve and recy-
cle the used products; alternatively the creation of a market for
waste reduction through the trading of permits; and a requirement
that all private and public disposal capacity be fully valued to re-
flect not only the operating costs, but the associated replacement,
depletion, and environmental costs.

Given this base of experience and the direction in which we in
the northeast are headed, I believe that Senate bill 976, with its
emphasis on advisory boards and recommendations for voluntary
action, will fall short of yielding the fundamental marketplace d-
velopments that need to occur if waste reduction is to become an
achievable public policy objective.

A critical mass of States in the northeast, including my own,
have set a course to explore market-directed actions for yielding
lasting reductions in the generation and disposal of solid waste.

It is our hope that you will avail yourselves of the work that we
have already accomplished in the area of toxics reduction and prod-
uct labeling. Furthermore, we hope that our current work on
model waste reduction legislation for the region can contribute to
the work of this subcommittee as it prepares its final version of the
RCRA amendments.

With that, I will conclude my remarks and thank you.
Senator BAucus. Thank you, Mr. Ferretti.
Mr. Lomax.



STATEMENT OF JEiF LOMAX, RESEARCH SCIENTIST, NATIONAL
ENVIRONMENTAL LAW CENTER, BOSTON, MASSACHUSETTS

Mr. LOMAX. Thank you, Mr. Chairman.
I have been asked to summarize some of our recent research

which we conducted in conjunction with economist Robert Stone
and Professor Nicholas Ashford of the Massachusetts Institute of
Technology. This research deals with the feasibility and the social
and economic impacts of recycling standards for packaging.

This work culminated with the release of two reports: "The Art
of the Possible" and "Package Deal." I will briefly summarize the
findings of these reports.

In "The Art of the Possible," we were specifically asked to assess
the feasibility of legislation that would establish recycling stand-
ards for packaging on a State-wide basis. Recycling standards have
been proposed, and they basically put two requirements on packag-
ing: either that the packaging be made of recycled materials, i.e., it
has a recycled content; or, secondly, that the package be fabricated
from a material that has achieved a recycling rate. In the case of
Senate 976 it is referred to as a utilization rate.

We targeted packaging because it was the largest component of
the waste stream, or it has been the target of legislation for that
reason.

In the report, the key thing we set out to do was to assess the
potential for packaging materials to achieve a standard of a high
utilization rate or a high recycling rate. We identified three critical
factors that would really determine whether a material could
achieve the rate.

The first was the presence of technology. Is th.)re a technology
out there that will allow for materials to be recycled and reused?
In the case of the most common materials used in packaging, we
identified a number of technologies that already exist to recycle
them and get them into new uses. But, furthermore, we identified a
number of innovative new technologies, and it was the innovation
aspects that we thought were most interesting.

For example, paper witA stickies-that's a term that people have
talked about-paper with adhesives and gums-a number of new
innovations allow for that material to now be recycled, where in
the past it was landfilled. This one was kind of a bright idea. It is a
lightbulb holder that is made from old newspapers. Again, a
modest example, but just a sense of some of the innovation that we
are seeing out there that is allowing recycled materials to be uti-
lized and put into new products.

One of the Nation's leading plastics recyclers now takes HDPE
plastic and incorporates them back into bottles at a 25 to 100 per-
cent content. We think that is very significant. It is showing a
number of innovations in plastics recycling that relate to getting
high content back into products. And glass manufacturers are re-
porting a 40 to 80 percent utilization rate in some furnaces.

The second factor that we identified that was very important to
successful recycling was the feasibility of collection and separation.
Collection and sorting of materials is certainly an integral part to
any serious recycling effort.



Collection does present some difficulties and challenges to the
future that will certainly determine whether materials achieve
high recycling rates, but we also observed significant growth in the
number of materials recovery facilities, drop-off centers, business,
and institutional recycling efforts, and particularly curbside recy-
cling program, that led us to believe that supply will be there and
that trends are towards increasing supply from these types of pro-
grams.

And then, finally, the third factor which I would really like to
emphasize-and it did come up in the previous panel-is issues of
product design.

Before a product ends up in a store, there are a number of things
a manufacturer can do in the production process to improve the re-
cyclability of a product, often called design for recycling. We have
seen the Heinz ketchup bottle example. Reductions in metals are
all very important examples. I think that the introduction of
design for recycling ideas or legislative proposals that give incen-
tive to design for recycling really hold the most promise for moving
us to that next level where we can really get a number of more
products into the recycling stream that currently aren't being recy-
cled because of difficulties.

So these are the three factors that we thought were critical. Posi-
tive developments in all of them really led us to the conclusion
that once we consider these factors and the growth and the poten-
tial for innovation in these areas, that there is no technical reason
that the requirements for high recycling standards-or high 1 tili-
zation rates as they are referred to in Senate 976--cannot be met.

I would then like to quickly come back to Senate 976 and address
a couple of brief comments on the legislation that we felt would not
necessarily lead to high recycling as it is currently written.

I think the key areas we identified were that the emphasis is on
recovery rather than utilization, which presents some confusion.
For example, a newspaper can be recovered and not necessarily go
into this new product, but it could go into the cogeneration burners
in that plant. There is nothing preventing that.

Finally, we also felt that a materials neutral standard is the one
that really moves innovation forward, because what it does is in-
corporates free market principles to say level playing field, all ma-
terials compete equally to achieve this standard, versus this com-
mand and control approach, which is really put forward in the
present legislation that really prescribes what rate certain materi-
als would have to achieve. We feel that would really stifle some of
the innovation that we have identified as desirable to get to these
goals.

Thank you very much.
Senator BAUCUS. Thank you very much, Mr. Lomax.
Ms. Driver.

STATEMENT OF PAM DRIVER, DIRECTOR, GOVERNMENT RELA-
TIONS, FOODSERVICE AND PACKAGING INSTITUTE, ACCOMPA-
NIED BY RICHARD DAVIS, JAMES RIVER CORPORATION

Ms. DRIVER. Thank you, Mr. Chairman, for the opportunity to
testify today.



My name is Pam Driver. I'm Director of Government Relations
for the Foodservice and Packaging Institute located here in Wash-
ington. Richard Davis of James River Corporation is here with me
today to assist in answering any questions you may have.

Detailed responses to questions raised in your invitation to testi-
fy are included in our written testimony.

S. 976 would affect our industry in a wide range of areas, but my
comments today will focus specifically on product and packaging
questions raisedby the committee.

I respectfully request the attachments to my testimony be en-
tered into the record.

The Foodservice and Packaging Institute. or FPI, is a 58-year-old
trade association representing 50 manufacturers of egg cartons,
meat trays, yogurt, ice cream, and other containers, cups, plates,
utensils, portion cups, and other items made of paper, plastic, and
aluminum. Its members sell nationally and internationally.

Minimization of packaging has been and remains a fundamental
component of everyday business economics. Industry is forever con-
scious of the cost involved in producing and shipping products. FPI
believes that customer-driven requirements and competitive de-
mands provide sufficient stimuli to generate innovative and re-
search-oriented solutions.

Can the voluntary approach work? FPI has demonstrated that it
can. An example of voluntary change by our industry to benefit the
environment is the voluntary phase-out of CFCs from foam foodser-
vice products.

Even before the Clean Air Act of 1990, FPI members completely
phased out the use of fully halogenated CFCs. The plan to phase
out CFC-11 and CFC-12 was established in a voluntary agreement
reached between the polystyrene producers, EPA, the Environmen-
tal Defense Fund, the National Resources Defense Council, and
Friends of the Earth, as concerned environmental groups, in April
of 1988.

On February 16, 1989, the Foodservice and Packaging Institute
announced that manufacturers of polystyrene food products were
99 percent free of the use of CFCs in production processes. By Feb-
ruary 28, 1990, 100 percent voluntary elimination of CFCs was
achieved.

In November, 1990, the United States Environmental Protection
Agency awarded FPI the Stratospheric Ozone Protection Award in
recognition of exceptional contributions to global environmental
protection.

Over the past decade, the geometric configuration, weight, and
packaging requirements of the products and packages represented
by FPI has resulted in a weight reduction of 17 to 74 percent. Man-
ufacturers are continually experimenting and approving new tech-
nologies which allow them to make products that will accomplish
the task for which they are designed with the minimum usage of
raw materials. These reductions have been made while maintain-
ing or improving performance and sanitation levels.

Member companies have reduced cup weights by as much as 22
percent, and placemat weights by 19 percent since 1985.

FPI supports an integrated solid :aaste management strategy
that includes recycling and composting as a component of recy-
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cling, waste-to-energy conversion, and landfilling. Almost all pack-
aging is recyclable when recycling includes composting and if cost
is not a factor. However, any national strategy must maintain
flexibility for local community options.

Resolutions passed by the National Environ mental Health Asso-
ciation and the International Associatic i of Milk, Food, and Envi-
ronmental Sanitarians state that "T'ie strat -.'y of minimizing the
use of single service in order to villevu,te thi . 5olid waste and litter
problems is a regressive step in fo At prot,.,tion and contrary to the
interest of public health." Copies of both public health resolutions
are included with the written testimony for the record.

Single-use food packaging provides significant public health bene-
fits by virtually eliminating the possibility of disease transmission.
In fact, the modern disposable cup was created to reduce the
spread of diseases at the turn of the century.

Today the need for sanitary foodservice products and packaging
is as great as ever.

Food safety and public health are of paramount concern. Laws
and regulations in place for more than half a century have contrib-
uted to the United States possessing one of the safest and best food
supplies in the world.

Legislation mandating recycled content in food contact surfaces
could compromise public health and safety. Recycled content deci-
sions should be left to the manufacturer in accordance with appli-
cable food safety and food surface contact regulations.

While FPI recognizes the inclusion of industry representatives on
the proposed Products and Packaging Advisory Board, we question
the need for such a board. Much attention has been focused on the
role of packaging in the waste stream, and implicit in creation of
the Board, is the notion that products in commerce today are gen-
erally overpackaged. This does not take into consideration the
many values of packaging and the potential costs and increased
waste generated from damage, spoilage and loss in product quality.

The development of innovative and creative packaging designs
using new technologies could be stifled by the Board. Constant im-
provements in product design to reflect technological and economic
changes would make Federal regulation of packaging extremely
complex and cumbersome.

The question was posed concerning the use of lead, cadmium,
mercury, and hexavalent chromium in products and packaging.
Our industry complies with the CONEG model toxics legislation.

Most of the foodservice disposables and packaging industry use
water-based inks. The change to water-based inks has resulted in
the virtual elimination of solvent emissions.

We support proper waste management options for the disposal of
products and packaging. Congress must ensure that manufacturers
retain maximum flexibility to utilize recovered materials in the
most economically and technologically feasible manner.

It is important that industry, all levels of the government, and
consumers work together to reach integrated solid waste manage-
ment solutions; however, safety, health, and sanitation needs must
remain paramount in all environmental decisions.

I would like to commend you, Mr. Chairman, and the entire sub-
committee, for your interest in improving the Resource Conserva-



tion and Recovery Act. We support your holding the hearings and
look forward to working with you.

Senator BAucus. Thank you.
Essentially, Ms. Driver, are you basically saying packaging and

manufacturing industries are doing a good job by themselves volun-
tarily? Don't rock the boat, because we are doing a pretty good job?
That's the thrust of your argument.

I'd just like Mr. Ferretti to respond to that, and Mr. Lomax.
What is the main reason why you think that some public sector

action is necessary above and beyond what the packaging indus-
tries are d.:ing here?

Mr. FERREWrI. Our concern has to do with the whole concept of
level playing fields. There are a couple of different kinds of playing
fields that, in our view, are not level. Let me give you two exam-
ples.

In the area of recycling, there is not a level playing field for com-
panies to make decisions to use recyclable versus virgin materials.

Senator BAUCus. For example? Why is it not level?
Mr. FERRETL. Because of the kinds of market flaws that I men-

tioned in my testimony-the lack of the price system incorporatig
the cost of disposal a-sociated with products-in addition to other
kinds of policies that are in place that may, in fact, bias input deci-
sions in the favor of virgin materials-U.S. Forest Service timber
cutting policies, for example. In addition, there are IRS provisions
regarding the availability of tax-exempt bonding for the construc-
tion of disposal capacity-primarily inciorators-but, do not make
that same kind of benefit, that tax-exempt bonding benefit, avail-
able for the construction of manufacturing facilities that would be
using secondary materials as an input.

So we have those kinds of unevenness between recycling versus
not recycling. You also have an unlevel playing field in terms of
making a corporate decision whether you are going to source
reduce a product or design that product to be recyclable.

As Ms. Driver mentioned, the industry has a vested economic in-
terest in wanting to minimize its cost. To the extent that it can do
that through materiahk reduction, toxics elimination, or materials
homogeneity, they can do that. But, at the same time, they don't
have those same kinds of economic signals to make investments in,
for example, collection and recovery facilities, or processing capa-
bilities, that would enhance the recyclability of products.

It is not clear to me, for example, that a company's choice to
source reduce a product is necessarily the best outcome, particular-
ly if that product had been previously recyclable, and the net out-
come is a nonrecyclable, but smaller, product.

Senator BAUCUS. Mr. Lomax, do you have a comment?
Mr. LOMAX. I have a couple of comments. One would be that cer-

tainly the standards would create the incentive for everyone to get
involved in moving recycling forward, and it would stimulate in-
dustry to invest in some of that collection infrastructure. For ex-
ample, in Massachusetts there was a materials recovery facility
being built, and the problem was it wasn't going to get plastics be-
cause it couldn't collect the plastics, it couldn't make the necessary
investments. Industry stepped in, because of legislative proposals
that were going on in the State, and helped facilitate the invest-



meant and funding of collection infrastructure for plastics. So it cer-
tainly gives people the incentive to get involved in moving recy-
cling forward.

But, secondly, as I have read both this legislation and legislation
proposed elsewhere, it isn't a specific mandate that specific prod-
ucts must contain specific amounts of material, at least out front.
It's talking about utilization and getting those materials into pro-
ductive uses.

So I think the pressure is to get recycling moving and getting
them put into products so we can realize the environmental bene-
fits of recycling, but the intent thus far has not necessarily been to
prescribe specific uses-rather, to rely on free market forces to get
them into the products.

Senator BAUCUS. I wonder, Ms. Sweet, if you could react to Mr.
Ferretti's point that the playing field is uneven, that is, the incen-
tives now are biased toward use of virgin materials as opposed to
recycled materials.

Ms. SWEET. I really don't agree. I think that the choices that con-
sumer products companies are making are partially economically
driven.

Senator BAUCUS. But his point is the economics that are built in.
Ms. SWEET. Then why are we doing so well at what we are doing?
Senator BAUCUS. Maybe I'm being presumptuous. I don't know if

you understand his point.
Ms. SWEET. I don't.
Senator BAucus. His point is, as I understand it, that there are

tax incentives, like the tax free municipal bonds, for example, for
construction of incinerators.

Ms. SwEET. Right.
Senator BAUCUS. But they don't provide the same tax incentives

to build a deinking facility, for example. He agrees that a lot of
these decisions are market-based, but he's saying the market is dis-
torted. Also he's saying the company doesn't have to concern itself
with the disposal costs in a landfill, for example, which is part of
the cost that is really involved here.

Ms. SWEET. Yes. I do think that companies are-it is good busi-
ness to know where your product is going, number one. And so I
certainly think companies take into consideration when they are
designing them. They build that in at the bench.

I think it would be very desirable, for example, if our bottle sup-
plier had some monies coming from somewhere to build the recy-
cling plant, but, nonetheless, we did it because we believe we can
drive the market if we join forces to develop recycling.

And we think that there are enough market incentives out there
for us to be doing it. We have been doing it for a number of years,
and been doing it rather successfully-"we" Lever, "we" Unilever
Companies, "we" Grocery Manufacturing Industry.

Senator BAUCUS. What about some of the other companies that
aren't doing as good a job as Unilever?

Ms. SWEET. Well, we would hope that perhaps we would be a
model and an inspiration to some of the smaller businesses.

Senator BAUCUS. I was interested and struck by your comment
that you oppose minimum content essentially, or at least in large
part, because of potential inadequate supply.



Ms. SWEET. That could be a problem -in some instances. For ex-
ample, although paper generally is being widely recycled, and
newspaper is abundant and corrugated is abundant, paperboard
collection and recycling is very limited.

Senator BAUCUS. And that's the point I'm getting to, because in
an earlier panel three or four weeks ago I was struck with the
problems that municipalities have in setting up curbside collection
services and separation.

Ms. SwEET. Yes.
Senator BAUCUS. There's not enough demand for the product,

whether it's paper or plastics or aluminum. Aluminum is different,
but there's just not enough demand. It's my thought that we ought
to kind of help put two and two together here. It might make sense
to look toward a reasonable minimum content requirement so
there would be more likely to be demand.

Ms. SwEET. But I'm not certain that there is a direct correlation
between minimum content and supply and demand.

Mr. LOMAX. Mr. Chairman, if I could offer an analogy, a few
years ago we witnessed the bottom dr9p out of the newspaper and
newsprint markets, so what we saw was the imposition of mandato-
ry content standards for newsprint in northeastern States. Within
the following three years the industry committed to both de-inking
and facilities to get those materials back into newsprint, so I think
that's a very clear example of where the direction given to the
marketplace that says we need these materials back into new prod-
ucts-in this case new newspapers-stimulated the investment and
the direction that we are looking for in recycling.

So I disagree. I think the connection is very clear. Not only is it
the right direction to take for the environment, but it also gives
that direction which will drive the market to the outcome we'd like
to see here.

Senator BAUCUS. Ms. Driver, do you want to respond to that?
Mr. DAVIS. Mr. Chairman, I will admit-
Senator BAUCUS. I'm sorry. Your name again?
Mr. DAVIS. Richard Davis.
Senator BAUCUS. Thank you.
Mr. DAVIS. The unlevel playing field you're talking about-there

are places where an unlevel playing field does exist; however, the
bottom line is whether we are doing the job voluntarily to recycle
material with or without mandated content standards.

The point we are making is that a mandated standard does two
things for you. It allows you or provides a level field where the
product must meet a requirement based on recycled content. It also
does not provide any incentive for anyone to go beyond that.
There's no reason-if you have a minimum content standard at 50
percent, there is no incentive to provide a product at 75 percent.

There is also a stifling effect in that if you have a product that
you tried to manufacture at 50 percent, that minimum content
standard, and it doesn't work, then you have no incentive to pro-
vide research to develop a product at 40 percent standard because
you no longer have an incentive for that.

So to provide the playing field that allows the maximum usage
based on intended end use is the field that allows everyone to con



tinue to provide competitive and innovative and research-modeled
structures to do a better job and utilize more of that product.

Senator BAUCUS. But what about recovery and utilization re-
quirements? Do -sn't that help?

Mr. DAVIS. The whole scenario is very complex because you do
have several problems. Number one, you have to have an infra-
structure to collect the materials. You don't set up the infrastruc-
ture and spend the money to collect product until you have a facili-
ty that is able to utilize that product. In the paper industry, alone,
it cost millions and millions of dollars-in the range of $100 mil-
lion-

Senator BAUCUS. That's correct.
Mr. DAVIS. -to buy and prepare the plant for using recycled

deinked fiber.
Senator BAUCUS. But the newsprint industry tells me-I may be

wrong on this-that they can meet a 50 or 40 percent recovery and
utilization rate in the next several years.

Mr. DAVIs. By 1995 the American Paper Institute is committed to
do that.

Senator BAUCus. That's correct.
Mr. DAVIS. And we are on target to do just that.
Senator BAUCUS. And they also said-at least by some of the in-

dustry I have spoken with who make the newsprint-that if they
cannot do so, at least one chief executive, a very major producer,
said that he's willing to be subjected to a 50 percent minimum con-
tent requirement if the industry cannot make that 40 percent utili-
zation rate.

Mr. DAVIS. And I was going to make the comment that it is not
just the newsprint industry, it's the American Paper Institute, as a
whole. All paper manufacturers have committed to that 40 percent
recovery and utilization rate.

Senator BAUCUS. Correct.
Mr. DAVIS. That is in process. That takes years to accomplish.

That's why it has been done over a ratchet-up system, because it
takes three to four years to build a plant to deink paper, and mil-
lions of dollars to do it.

So you're putting all the pieces together at the same time-
Senator BAUCUS. Right.
Mr. DAVIS. -and the story we're telling is that we are doing it

and there are no mandates to have to do it right now, and it is
being done.

Senator BAUCUS. I think some are doing it, but to help an orderly
putting together of the process I'm just trying to fashion a way rea-
sonably and responsibly where both supply and demand sides come
together. That's all I'm trying to do.

Part of the provisions of this RCRA reauthorization bill is to help
the supply side go through the curbside collection and let commu-
nities do that-the demand side. I agree this is complex. I agree it
cannot be forced, nor should it be forced. But I also believe that we
have to make an effort. We have to begin to reasonably and respon-
sibly address both ends of the equation so that we are a country
that doesn't have near the same land disposal problems that we
now have.



Mr. DAVIS. I understand that. When we talk about mandated
content, however, we must keep in mind that each and every prod-
uct or package or material carries with it an intended end use re-
quirement, which may or may not satisfy a broad category of recy-
cled content. That causes problems.

Senator BAUCUS. I understand that.
Mr. Ferretti, you said you had problems with the bill-it wasn't

tough enough. What did you mean?
Mr. FER~grr. In the sense that the bill-and I'm confining my

remarks now to title two. I did not-
Senator BAUCUS. Right.
Mr. FERRELrI. -address title III, which I'd be happy to do at

some future date.
It appears to me to repeat what a number of us in the northeast

have already done through CONEG and NERC. I guess my request
to you is to force the pace here, if you will, in terms of the state of
the art of policy development. I think what you have in the bill is
where we are right now in terms of the advisory panel approach,
which is essentially the kind of approach that the CONEG gover-
nors have already taken with the Source Reduction Task Force.

Our next step now is to craft this model legislation that the gov-
ernors have directed us to do, which is the next step. I would en-
courage you on the subcommittee to look towards those more ag-
gressive approaches. It could be done within the context of an advi-
sory panel, certainly, but to have some more specific, driving ac-
tions and results that come out of that effort.

Senator BAUCUS. Mr. Lomax or Mr. FerretLi, I wonder if you
could tell us the degree to which, in your judgment, collection and
supply of recyclables is a problem because of the variability of
product-the different kinds of plastic bottles and different resins
and so forth, and different kinds of glass--colored glass, for exam-
ple-the degree to which that, in itself, impedes recycling.

Mr. LOMAX. I would be happy to address that question.
I think the best example I have found recently is back to the

PVC example that was brought up in the first hearing. There are
now recyclers-we have documentation on this-that have rejected
bales of PET material for the fear that it might contain PVC. They
said they will only accept soda bottles and liquor bottles, because
they know that those two products are not made with PVC. So the
Heinz ketchup efforts are totally defeated by the potential presence
of PVC.

I certainly would say the difference here is expectation versus
hope in recycling. We expect certain levels to be met. That will re-
quire certain changes. And in some cases that might require that
certain materials do not get put into certain use because they are
disrupting the progress for the materials.

Senator BAUCUS. And you'd agree with that, Mr. Ferretti?
Mr. FERRELI. We have taken a bit of a different approach in

New York by trying to acknowledge the fact that there are well-
founded reasons for using different types of resins in packaging.
Through our office we have a grants program where we are trying
to stimulate development of technology that could possibly accom-
modate different kinds of resins by separating them out into their
component parts.



Rather than supporting regulatory actions that would constrain
the private sector's choices regarding product variability, my
agency has acted to support the development of technological solu-
tions that effectively negate the limiting effect that this attribute
can have on recycling. I offer two illustrations of our approach. In
the first example, a grant from our Office supported another New
York company s development of a glass coloring process. This proc-
ess will preserve the glass industry's ability to satisfy market
demand for the current range of colored containers. At the same
time, it will render glass homogeneous from a recycling standing,
obviating the need for color-sorting and eliminating the problem of
limited domestic recycling demand for green glass.

In the second case, my Office has provided grants to three differ-
ent New York companies to support the development and testing of
processes for classifying post-consumer plastics by resin type.

We've taken an R&D approach trying to support technology that
will separate out these resins to address the kinds of fears that Mr.
Lomax is referring to of mixed resins getting into a production
mix.

That's where we have been putting our dollars-in betting that
you can develop the technology to do it.

Senator BAUCUS. Is there any consensus on this panel as to
which of those approaches tend to be better and more likely to
produce the intended results-that is, technologies to separate
resins, for example, versus R&D to find ways to address the safety,
the durability, and all the other necessary goals in food packaging.

Mr. LOMAX. The expectation will drive either. I would not submit
here today that there is one approach, whether it be technology
based or just moving out and taking material that is superior. But
the difference, again, is that the expectation that this happens
means there will be a solution, versus the hope that we can move
along and get to some level of recycling, doesn't create that same
level of expectation, doesn't give the same direction to the market,
and doesn t stimulate the level of innovation that is needed to
really move recycling forward on a level that is much more signifi-
cant than what we are seeing today.

Senator BAucus. Can you, Ms. Sweet, tell me if it's true. I'm ad-
vised that Clairol shampoo comes in HDPE bottles as well as PVC
bottles.

MS. SWEET. We are not the makers of Clairol shampoo, so I really
am unable to answer that question. But it is not uncommon to find
shampoo in PVC bottles.

Senator BAUCUS. If it could be in one, couldn't it be in the other?
Ms. SWEET. It's quite possible that each resin-maybe the sham-

poo has a conditioner or some other characteristic in it that is
better contained in PVC or otherwise, or it simply could be because
they haven't changed over. Sometimes in redesigning packaging we
exhaust the inventory of one kind of product before we change it.

Senator BAucus. Either you or Ms. Driver can answer this. I'm
just curious. Let's take yogurt. Yogurt, I'm advised, comes in two
types of plastic containers. Columbo and Dannon come in polypro-
pylene. Lucerne and Weight Watchers come in polystyrene. Now,
any reason why the difference?

Ms. SWEET. I'm probably not the one to answer this-



Senator BAucus. Any health reason?
Ms. SWEET. -because we don't make yogurt.
Senator BAUCUS. Is one healthier than the other? Is one more du-

rable and long-lasting than the other?
Ms. SWEET. Actually, probably Deborah Becker would have an-

swered that question very effectively, because I think that she un-
derstands-

Senator BAUCUS. She's still here.
Ms. SWEET. -the properties of plastic and why one is better than

the other. For our situation at Lever Brothers, for example, we use
high-density polyethylene because it has certain properties that are
good for our non-food products.

Senator BAUCUS. I'm just trying to get to the bottom of this ques-
tion on yogurts.

Ms. Becker, do you want to answer this question, if you can?
Wh don't you pull up a chair and sit at the table here?

Mr. Ferretti, do you have to leave?
Mr. FERRE'rr. Yes. I'm sorry.
Senator BAUCUS. Thank you for coming down. We appreciate it.

Thank you.
Mr. FERRErrI. Thank you.
Ms. BECKER. As I stated in my remarks before, there are many

different reasons why different packaging materials are used. In
the case of yogurt, the polystyrene and the polypropylene both
maintain the food safety for the product, but most likely with a dif-
ferent amount of material. The same barrier properties cannot be
achieved with those same two plastics by using the same amount of
material.

Senator BAUCUS. Is one more safe than the other?
Ms. BECKER. No, but it does not have anythingto do-
Senator BAUCUS. Has nothing to do with safety?
Ms. BECKER. It has everything to do with food safety, but the two

resins, because of their different barrier properties for both chemi-
cal, light, oxidation, you might have to use more of one material-
probably the polypropylene-in order to achieve the same function-
al properties to maintain the food safety of the product.

What I am saying is that you can probably use less polystyrene
for that product and have to use more polypropylene to-

Senator BAUCUS. Is there any reason why yogurt can't be in poly-
propylene--all yogurt in polypropylene?

Ms. BECKER. It is a balance between not only the food safety
issues, but the consumer needs, the economics, the recycling, the
amount of material.

Senator BAUCUS. You're going through these awfully quickly.
Health is one. What other reason?

Ms. BECKER. The economics. The consumer need.
Senator BAUCUS. One at a time. Is one significantly more expen-

sive than the other?
Ms. BECKER. Yes. There is a different in resin price.
Senator BAUCUS. Which is more expensive?
Ms. BECKER. It depends on the market. I really can't quote at

that point which is, but there is a difference in price. All resins are
different price.

Senator BAUCUS. But you don't know what the difference is?



Ms. BECKER. Not specifically at this point in time. No.
Senator BAUCUS. All right. Let's take butter. There are two types

of plastic containers. Land O'Lakes and Parkay use HDPE; Fleish-
mans and Promise use polypropylene. Is one more safe than the
other?

Ms. BECKER. They both are put into the marketplace to maintain
food safety, but, again, I am sure there is a different amount of ma-
terials that are used in each of those.

Senator BAUCUS. There are. I just said there are different
amount of material.

Ms. BECKER. Amount.
Senator BAUCUS. I'm asking why, Is there a good public policy

reason for the difference?
Ms. BECKER. The public policy reason has to do with the fact that

the complexity of the solid waste issue revolves around economics,
it revolves around consumer needs, it revolves around what the
manufacturer can more economically produce to bring the best
value to consumers, along with the solid waste and the food safety
needs. It is a combination of all of those things.

Senator BAUCUS. I know. I'm sorry, Ms. Becker, but you are not
being very helpful here. You are giving us a list of gross generaliza-
tions. I'm trying to determine whether one of these plastics is
better for food safety than the other, or whether one is a lot more
expensive than the other, or whether there are identifiable reasons
that particularly apply to one plastic with respect to butter as op-
posed to the other plastic with respect to butter.

Everybody understands the generalization. We are way past that.
I'm asking you to help us get past the generalizations and down to
specifics.

Ms. BECKER. If you look at-
Senator BAUCUS. Someone once said-and boy, it is true-that

abstraction is cruelty.
Ms. BECKER. Right.
Senator BAUCUS. We're past the abstractions here.
Ms. BECKER. OK. Let's-
Senator BAUCus. Let's get down to specifics.
Ms. BECKER. I will be happy, for the record, to give you specifics

on cost and availability of the resins, but let me try the best I can.
There are seven kinds of plastic resins. Two, as you mentioned,

are found for butter. That would say that the other five are not ac-
ceptable in any way to maintain the integrity of the product, but
those two have properties which will maintain the integrity of the
product in the marketplace, but will, in all likelihood, require more
material or less material, depending on that resin. But the other
five are unacceptable.

Senator BAUCUS. Let me ask Mr. Lomax. How easily can these be
separated-HDPE and polypropylene?

Mr. LOMAX. For those two particular resins there hasn't been a
lot of emphasis put on separating them because they are not com-
monly found in the mix. But there are technologies to separate
resins.

Again, the question is the correct question. Other materials
would also be suitable for butter; it's the lack of the focus in saying
that yes, if we were serious about butter container recycling, then



we would put them all in the same resin. It's just simple efficiency.
It's not a very complicated question.

Senator BAUCUS. Let's take shampoo. There are three types of
plastic shampoo containers: HDPE, polypropylene, and PVC. Is
there a significant reason why one shampoo has to be HDPE and
another one has to be PVC and another one has to be polypropyl-
ene?

Ms. BECKER. I'm not from the shampoo business, but I think that
it translates-

Senator BAUCUS. Well, you're the plastics expert here.
Ms. BECKER. I believe that it translates very directly to the prop-

erties of the product inside. There are different PHs, different acid-
ities, different oxidaf' )n properties, and each of the resins provides
our response to that.

Senator BAUCUS. We've gone through this broken record several
times.

Mr. Lomax.
Mr. LOMAX. One comment on this. Part of our research did actu-

ally involve specific case studies of products and how they would
comply with recycling standards. One of the products we specifical-
ly chose was shampoo. To answer your question, none of the people
we interviewed-and we did interview manufacturers and suppliers
of shampoo-would identify any technical reason why a particular
resin was needed.

There are more marketing decisions made regarding the type of
color or how glossy the package can be that would dictate using
PVC over HDPE, but any substantive reason that relates to the de-
livery of the product in a safe and efficient manner was not identi-
fied in our research.

Senator Btucus. It helped me-maybe all three of you could re-
spond along the lines that Mr. Lomax suggests, that is, the techni-
cal reasons for these differences. Shampoo, butter, and yogurt-I
know there are four different types of plastics for all-purpose con-
tainers.

Marketing is important, but I'd like you to answer the question
not from a marketing perspective-that is, color of the product,
and all of that-but rather just from a technical standpoint. Mar-
keting is important, but I'm trying to separate this question down
to various components so we can get to the bottom of the matter
here and find out what is really going on. You can always make a
judgment later as to how to factor in marketing.

Ms. BECKER. Well, from a technical standpoint color-the opacity
of a material for food safety is very important. For instance, that is
why our Philadelphia cream cheese is in a silver container. That
silver paper is in there for a reason, and it is very specific to oxida-
tion. There are many of our cheese products which are in opaque
packages-some of them metalized, some of them not-again, a
combination between oxidation properties and the light from the
dairy cases that would lead to the degradation.

Senator BAUCUS. I understand that, but that's really not respon-
sive to my question because I'm talking about why different con-
tainers for yogurt. Yogurt is basically yogurt.

Ms. BECKER. Yes.



Senator BAucus. And butter is basically butter, unless you're
telling me that Vermont cows produce a butter that's a lot differ-
ent from Minnesota cows. You aren't, are you?

Ms. BECKER. No. I'm not going to tell you that, Mr. Baucus.
Senator BAucus. OK. So that's the question. Do you understand

my point?
Ms. BECKER. Yes, I do. Part of my answer has to do, again, with

the light properties. But specifically a yogurt container, can it be
white or can it be yellow-

Senator BAucus. You're persistent. I've got to give you credit for
that.

I have no more questions really. I want to thank this panel very
much for your testimony.

[Whereupon, at 4:25 p.m., the subcommittee recessed, to recon-
vene at the call of the Chair.]

[Statements submitted for the record follow:]

PREPARED STATEMENT OF HUBERT H. HUMPHREY, III

Dear Chairman and Members of the subcommittee: Thank you for the opportuni-
ty to address this Subcommittee concerning one of the most urgent and important
issues now facing consumers across this nation--environmental marketing.

Let me begin by commending Senator Lautenberg, and his co-sponsor, Senator
Lieberman, for their outstanding leadership in this area. In my view, Senator Lau-
tenberg's "Environmental Marketing Claims Act" offers a long-term, comprehensive
framework for addressing the environmental marketing problem. On behalf of the
National Association of Attorneys General, which has adopted a resolution in sup-
port of this legislation, I submit these comments in support of this bill. A copy of
the resolution is attached.

It is important to note, at the outset, that the issue of environmental marketing is
more than just a marketing issue-in fact, environmental marketing involves the
most serious environmental and solid waste disposal problems now confronting this
nation. As the current Chair of the Environmental Protection Committee of the Na-
tional Association of Attorneys General, and as the past Vice-Chair of the Consumer
Protection Committee, I believe we must move quickly in addressing the environ-
mental marketing movement. Our challenge, as a nation, is to ensure that consum-
ers receive accurate and reliable information about the environmental attributes of
the products they buy so that they can play a meaningful role in helping to solve
our serious environmental concerns.

As you may know, for nearly two years a 10-State task force has been grappling
with environmental marketing--or, what I have termed the "green revolution." The
word "revolution" is a strong one-but it is not an overstatement. In fact, in all my
years as both a consumer, and a consumer advocate, I have never seen a marketing
movement anything like this one. And like any true revolution, this one started
with ordinary citizens who are demanding, in growing numbers, responsible envi-
ronmental products.

Not surprisingly, marketers and advertisers wasted no time enlisting in the green
revolution. Over the past couple of years, the shelves of our stores have been over-
flowing with products making green claims of all different sorts. However, the green
revolution is now off course. Instead of providing meaningful environmental infor-
mation, many of the claims contain nothing more than misleading and confusing
buzzwords-such as "environmentally friendly," "biodegradable," "ozone safe" and
"recyclable."

And some of the claims are pure fiction. Diapers claim to be "degradable," even
though they are buried in landfills and do not degrade. Aerosol products claim to be
"environmentally safe," even though they contain harmful pollutants. And plastic
containers claim to be "recyclable," when recycling projects are only experimental
and unavailable to most consumers.

In short, some companies are painting their products green-not because they ara
food for the environment-but because it sells. For consumers, this amounts to
green collar fraud." And we can't allow it to undermine the vast potential of this

green revolution.
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Our State task force has worked, over the past 18 months, to steer the green revo-
lution back on course. First, we held public hearings in St. Paul and in San Diego to
get as much input as possible from all interested segments of society-industry
groups, environmentalists, consumer advocates and regulators. This past May, we
issued our Green Report II, which sets out our recommended guidelines for market-
ers to follow in making green claims about their products. For your reference and
for submission into the record, I am enclosing the Green Report II along with these
comments.

At the same time, the task force also has exercised its enforcement powers
against several companies. Most recently, six States settled their lawsuits against
Mobil Chemical Company for deceptive claims that its bags are "degradable." And
we are continuing to investigate a variety of other misleading environmental
claims.

But State--and Federal--enforcement actions are not, by themselves, enough. Al.
though aggressive enforcement is an important part of the solution, a case-by-case
approach will simply be too slow and too cumbersome in developing the boundaries
for legitimate environmental claims. In addition, the fear of Federal and State en.
forcement actions might actually deter some marketers from making legitimate, in-
formative claims about the environmental attributes of their products.

The bill before this subcommittee-the Environmental Marketing Claims Act-
provides the long-term national framework that is needed for governing environ-
mental claims and ensuring that the green revolution stays on course. In short, this
bill creates a national marketing program which will ensure that consumers are
armed with accurate and meaningful information about the environmental proper-
ties of the products they buy.

Although I support this legislation, I must point out that I believe the Federal
Trade Commission, as well as the EPA, must be involved in enforcing the environ-
mental marketing requirements of this bill. Since the FTC is the primary Federal
agency with expertise and knowledge in the area of marketing and advertising, the
FTC's involvement in enforcing the bill is essential.

Of course, it is also vitally important that the States continue to retain their tra-
ditional authority to take action against marketers making deceptive and mislead-
ing environmental claims about their products. I commend Senator Lautenberg for
protecting the States' traditional police powers to regulate their marketplaces, and
for recognizing the important role the States must continue to play in protecting
their citizens from abuses by marketers making inaccurate environmental claims.
The States, in short, must retain authority to determine what laws are necessary to
protect their citizens from deceptive advertising and to promote environmental ob-
jectives, and we could not support a bill that strips the States of these powers.

A couple of other comments about the legislation are also in order. First, it is un-
clear why the government representatives on the Advisory Board should serve ex
officio. (Section 5(bX1XD)&(E)). I believe that the government representatives should
have the full voting rights accorded all other members of the Board.

Second, I am concerned that the certification process in section 7 could open the
door for potential abuses. Specifically, marketers might attempt to defend a State or
citizen action on the ground that their environmental claim has been "certified" by
the EPA, if the Administrator does not specifically disapprove of the certification.
To avoid this type of problem, I recommend that language be included which pro-
vides that the Administrator's "failure to disapprove a company's certification does
not constitute approval for any purpose." Also, I fear that some companies may at-
tempt to use the certification process as an advertising or marketing tool. I there-
fore recommend including an additional provision which prohibits companies from
claiming in an advertisement or on a label that their products or packaging have
been "certified" by the EPA.

As a final point, I should note that the legislation, appropriately, does not attempt
to define each of the environmental claims set out in section 6. Instead, the bill pro-
vides for the definitions and standards for these terms to be developed through the
regulatory process. I believe that the environmental issues involved are too techni-
cal and too complex to be fully addressed in the legislation, and concur with the
approach adopted in the bill.

Finally, as you may know, I recently testified before the FTC and called upon the
Commission to adopt interpretive guides, as quickly as possible, to provide guidance
to marketers seeking to make environmental claims. In my view, FTC guides are
essential as an immediate first step. In the long term, however, Senator Lauten-
berg's legislation provides the type of permanent and enduring solution that is
sorely needed to help secure our nation's environmental future.
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In concluding, I would like to thank Senator Lautenberg and all the members of
the subcommittee for giving me the opportunity to address the Environmental Mar-
keting Claims Act of 1991. This legislation will help ensure that the green revolu-
tion is truly "environmentally friendly."

NATIONAL ASSOCIATION OF ATTORNEYS GENERAL

RESOLUTION URGING ADOPTION OF FEDERAL STANDARDS TO GOVERN THE USE OF
ENVIRONMENTAL CLAIMS IN ADVERTISING

WHEREAS, American consumers are increasingly concerned about protecting the
environment and want to do their part in restoring the nation's resources; and

WHEREAS, in an effort to meet this new consumer demand, many businesses are
including claims about the environmental properties of products in their advertising
and labeling, such as promoting them as "degradable," "recyclable," "recycled," or
otherwise "environmentally friendly;" and

WHEREAS, a Task Force of eleven Attorneys General has studied the issue and
found that due to a lack of accepted standards and definitions, some of the environ-
mental claims in advertising are trivial, confusing, and misleading; and

WHEREAS, the State Attorneys General Task Force has recommended the devel-
opment of national standards to govern environmental claims so that consumers re-
ceive accurate, reliable and meaningful information about the environmental
impact of the products they are purchasing; and

WHEREAS, the Congress is considering legislation such as S. 615 and H.R. 1408,
which provides a framework for action on environmental marketing issues in the
context of reauthorization of the Resource Conservation and Recovery Act; and

WHEREAS, S. 615 and H.R. 1408 would require EPA to issue national standards
and to establish by regulation an environmental marketing claims regulatory pro-
gram; provide for civil penalties and criminal sanctions; provide for State enforce-
ment authority and permit States to adopt more stringent standards or require-
ments.

NOW, THEREFORE, BE IT RESOLVED THAT THE NATIONAL ASSOCIATION
OF ATTORNEYS GENERAL:

1) corirends the Attorneys General Task Force chaired by General Humphrey
with representatives of the offices of the Attorneys General of California, Florida,
Massachusetts. Missouri, New York, Tennessee, Texas. Utah, Washington, and Wis-
consin, for its excellent work in the "Green Marketing" area and commends its dili-
gence in focusing attention on this mounting problem; and

2) endorses the Task Force recommendations a) to establish federal) uniform
definitions for environmental claims, testing protocols and standards and standard-
ized methodologies for conducting product life assessments; b) to retain authority of
the States to take action under State law., and c) to oppose preemption of State laws
in this area; and

3) urges the Congress to adopt legislation such as S. 615 and H.R. 1408 which
would encompass the recommendations set forth by the Task Force. including the
recommendation that the, States and the FTC be provided with enforcement author-
ity; and

4) empowers the NAAG Environment Legislative Subcommittee to monitor devel-
opments on this issue and to represent the Association's views as reflected in the
Task Force's Green Report II before the appropriate Congressional committees; and

5) authorizes the Executive Director and General Counsel to transmit this resolu-
tion and recommendations to the appropriate members of the administration, EPA
Administrator Reilly, FTC Commissioner Steiger and other FTC Commissioners, key
members of Congress. and other interested associations and individuals.

BACKGROUND STATEMENT

The resrnration and protection of our natural environment has been an area of
increasing concern in recent years. The scientific community is strvggling to find
solutions to Waste disposal problems including recycling and the development of
biodegradable materials. Federal and State government officials arc struggling to
develop the appropriate regulatory system that will stimulate technical advances,
p reserve our standard of living and restore the natural environmental balance.
Manufacturers arc likewise struggling with these issues, attempting to develop
smaller product packages and move toward packaging materials that are in keeping
with national environmental policy goals. Consumers have embraced these efforts as
well, and products that are labelled "recyclable", "biodegradable", "compostable" or
"environmentally friendly" have found an eager market.



A task force of 11 Attorneys General began to study this issue in November, 1989.
A public forum on environmental marketing was held in Minnesota in March, 1990
and in November, 1990 The Green Report was issued which provided a comprehen-
sive overview of tile issued and problems. The task force found that, without any
agreed upon standards or definitions, the unchecked use of terms s '.,h as "environ-
mentally friendly" could be largely meaningless and consequently misleading to
consumers anxious to do their part to protect the environment. The task force rec-
ommended that national standards governing the use of these terms be developed
and advocated a joint effort be undertaken by the Environmental Protection Agency
and the Federal Trade Commission to develop these standards.

Comments following the publication of the Green Report were incorporated by the
task force and published in The Green Report II released in May, 199! The task force
reiterated the need for national standards defining environmental claims and voiced
support for Federal legislation that mandates the development oi national environt-
nental marketing standards that do not preempt State enforcement efforts.

The attached resolution recognizes the concerns emanating over the relatively
new practice of including environmental marketing claims on packaging and in ad-
vertising and supports the development of Federal legislation that will provide the
necessary standards and guidance in this area.

The Congress will consider environmental marketing legislation in the context of
reauthorization of the Resource Consu.rvation and Recovery Act. The key players in-
clude Senator Lautenberg (D-NJ), sponsor of S. 615; Representative Sikorski (D-MN),
sponsor of H.R. 1408; members of the Senate Environment and Public Works Com-
mittee, chaired by Senator Burdick (D-ND); and members of the Transportation and
Hazardous Materials Subcommittee, chaired by Representative Swift (D-WA).

PREPARED STATEMENT OF DEBORAH BECKER

Thank you, Mr. Chairman. My name is Deborah Becker. I am Vice President, En-
vironmental Policy with Kraft General Foods, the world's second largest food com-
pany and the largest in the United States. We employ 100,000 people world-wide.
We operate 200 manufacturing plants and produce some 2,500 products packaged in
a wide variety of packages. I am testifying today on behalf of the National Food
Processors Association, the scientifically based association whose 500 member com-
ranies manufacture most of the nation s processed and packaged fruits and vegeta-
bles, meat, seafood and specialty products In February of this year, NFPA and 10
other organizations petitioned the Federal trade commission for environmental mar-
keting guidelines. The co-petitioners are the:

" American Association of Advertising Agencies,
" American Frozen Food Institute,
* Association of National Advertisers,
" Can Manufacturers Institute,
• Chemical Specialties Manufacturers Association,
* Food Marketing Institute,
" Grocery Industry Committee on Solid Waste,
" Grocery Manufacturers of America,
" International Dairy Foods Association, and
" Steel Can Recycling Institute.
NFPA developed this petition to achieve four goals:
1. To assure the free flow of information to consumers so 0,.ey can make market-

place decisions based on fact;
2. To assure the truth and accuracy of environmental claims;
3. To provide one nationally uniform approach to environmental marketing to

help stimulate investment on the part of industry; and
4. To foster competition to.improve the environmental attributes of products and

packaging.
Our petition includes a proposed FTC guide which would provide national guid-

ance on how to avoid consumer deception. The guide identifies both safe harbors
and minefields for environmental marketing. The proposal would guide companies
regarding source reduction, recyclability, recycled content, compostability, and re-
fil lable/reusable claims.

The FTC held hearings July 17 and 18, 1991 in response to our petition, a report
of a task force of State attorneys general led by attorney general humphrey, and
several other expressions of concern to the agency. Testimony on behalf of the co-
petitioners at those hearings accompanies this testimony along with our original pe-
tition, a description of important research in the solid waste area which NFPA is



conducting and which I will discuss later. A complete list of these and other attach-
ments appears at the end of this testimony and I request that they be entered into
the record.

Our petition reflects a unique consensus among industry interests on how to best
develop national uniformity in the environmental marketing area. An even broader
consensus emerged at the recent hearings. There was nearly unanimous agreement
that FTC guidelines are needed and would have a significant impact in removing
deceptive claims from the marketplace and stimulating environmentally beneficial
package and product innovations. The FTC hearings made clear that the vast major-
ity of industries and companies are responsible and want to do what's right, but
they need the benefit of FTC guidelines to be sure they are not risking regulatory or
other legal consequences in providing consumers with truthful, non-deceptive envi-
ronmental information.

The petition rests on the strong belief that the free market will respond to con-
sumers interest in environmentally beneficial products and packages. Significant
environmental improvements will result. Indeed, the market has already begun to
respond.

FTC guidelines are critical to assuring that the competitive engine of the ameri-
can marketplace is running smoothly. With FTC guidance, more and more compa-
nies will compete for consumers' environmental loyalty. More and more companies
will invest in environmental innovations when they know they can safely communi-
cate environmental information to consumers.

The impact of FTC guidelines should not be underestimated. There are already
FTC guidelines in other areas. Torther they provide an impressive track record of
industry compliance.

Guidelines not only indicate how the FTC views claims, they are also quickly in-
corporated into self-regulatory mechanisms such as network advertising clearance
practices and investigations by the National Advertising Division of the Council of
Better Business Bureaus, a widely followed self-regulatory mechanism of the adver-
tising industry. In fact, the nad has announced that environmental marketing
claims will be subjected to "significantly expanded review" and the guidelines pro-
posed in our petition will be looked to as a primary resource in that process.

We know there are inconsistent State laws and regulations already on the books.
We firmly believe, however, that FTC guidelines will forge a national consensus on
environmental marketing. Attorney General Humphrey has provided valuable lead-
ership. The report of his task force recognizes the importance of national marketing
to our economy and way of life. Environmental marketing will simply dry up in the
face of a multitude of conflicting State and even local laws. FTC guidelines and the
leadership of Attorney General Humphrey and others will eventually result in con-
sistency among the States.

I would now like to turn to S. 976 and S. 615, bills on which you asked for com-
ment. Detailed responses to questions raised in your invitation to testify accompany
this testimony. S. 976 would affect our industry in a wide range of areas, but my
comments will focus on packaging and environmental marketing.

We are concerned about the extent to which provisions of each bill would under-
cut the free market's ability to deal with solid waste. Changes in our society that
are likely to result from the solid waste issue are in their infancy. Measures pro-
posed in these bills are premature and unnecessary.

The proposal in S. 976 to create a products and packaging advisory board is at
complete odds with the foundation of our market economy. Consumers drive our
economy. American businesses know all too well that consumers' values get reflect-
ed in consumer products or they do not survive. Consumers' impact on the market-
place is direct and immediate, like the influence of voters on government. Govern-
ment interference with the marketplace, even through advisory standards, will slow
progress by allowing companies to stop when they have reached government stand-
ards. Market driven solutions will spawn greater creativity and better results.

There are no good packages or bad packages. This is particularly true for food
packages. Each type of package design and packaging material used for food plays a
particularly critical role in delivering safe, wholesome food products to consumers.

Commodity specific recycled content requirements in the bill, even when condi-
tioned upon failure to achieve certain recycling rates, likewise cause us concern. Ar-
bitrary recycling rates or recycled content requirements, as would be required in S.
976 for food sold to the government, are not the answer when it comes to food pack-
aging. For food packaging it is not just a question of availability of material. Techni-
cal considerations must be addressed to assure the safety of food. Food safety cannot
be risked, even in addressing such a worthy goal as reducing municipal solid waste.



We are very concerned by any proposal which would undermine the longstanding
and successfully employed autnority of the food and drug administration in assuring
that food packaging does not adversely affect the safety and wholesomeness of food
products.

Specific performance characteristics are needed in food packages to protect food
from physical damage, spoilage, or contamination. A food package must be able to
withstand the stresses of processing, handling, storage and transportation through-
out the distribution chain. Packaging materials must not impart off-odors or off-fla-
vors to products. There must be no adverse chemical interaction with the food prod.
uct. In many applications, gas-tight (hermetic) seals are critical to assure product
safety and quality.

Arbitrary mandates for the use of post-consumer recycled materials could very
well conflict with FDA's good manufacturing practices sanitary guidelines (GMP's)
and overlook compliance with existing food safety laws and regulations. Mandated
recycled content levels raise concerns about exceeding current technical capability
and compromising either safety or product integrity.

A committee of NFPA members has developed a white paper entitled "food safe
recycled content for food packages" which I am submitting with my testimony. It
further elaborates on these food safety concerns.

The FDA has years of expertise in the relationship of food packaging to food
safety and quality as reflected in nearly an entire volume of the code of Federal
regulations. The safe use of recycled material in glass bottles and jars, steel cans
and aluminum beverage cans, as well as paper packaging used in many food appli-
cations has been achieved under FDA's watchful eye. Further progress will also be
monitored as these industries continue to make gains. And FDA is providing input
to a joint NFPA/Society of the Plastics Industry research group which is working to
develop methods and guidelines for the safe use of recycled plastics in food packag-
ing. A complimentary effort is underway with FDA at the National Center for Food
Safety and Technology outside of Chicago.

A brief description of the NFPA/SPI research is included with this testimony.
The market for positive environmental improvements is strong and our members

know it. Our members want to make the environmental improvements in food pack-
ages that consumers want. But the FDA's careful and expert hand should continue
to be the primary guardian of food safety as food packaging innovations occur.

We have three major concerns with S. 615. The proposal to give EPA authority
over environmental claims is inappropriate. The FTC is the repository of knowledge
and experience in consumer deception which is at the heart of dealing with these
claims. In fact, EPA supported the promulgation of FTC guidelines at the FTC's
recent environmental marketing hearings.

The kind of prescriptive requirements which the bill would set before certain en-
vironmental claims could be made would stifle innovation and positive environmen-
tal change. Arbitrary recycling levels, for example, will tend to freeze consumer per-
ceptions and expectations and take the steam out of efforts to further recycling. If a
company has no ability to make a recyclable claim, it will compete on the basis of
other attributes of its products. Information concerning the considerable efforts of
materials organizations to foster recycling will not reach the marketplace and con-
sumers will assume, incorrectly, that many products and packages can not be recy-
cled when the truth is they can be and will be soon.

We see no justification for the prior restraint envisioned in the preapproval proc-
ess for environmental marketing claims contained in S. 615.

FTC guidelines will provide flexibility for companies to make a variety of truthful
and non-deceptive claims. Consumers will benefit from the environmental informa-
tion in the marketplace and the pressure will stay on for companies to be part of
environmental solutions.

Thank you, Mr. Chairman.

LIST OF ATTACHMENTS

Attachment A: Testimony of the National Food Processors Association and 10 co-
petitioners before the Federal Trade Commission, July 17, 1991

Attachment B: Petition of the National Food Processors Association and 10 co-peti-
tioners to the Federal Trade Commission, February 14, 1991

Attachment C: Detailed responses to question3 raised in July 19, 1991 letter to Debo-
rah Becker from Senators John H. Chafee and Max Baucus

' Attachments to this statement have been retained in committee files.
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Attachment D: "Food Safe Recycled Content for Food Packages", a white paper on
the safety issues involved in using recycled materials in food contact packaging

Attachment E: "Research Activities of the National Food Processors Association/So-
ciety of the Plastics Industries Task Force in Support of Expanded Use of Recy-
cled Plastics in Food Contact Applications"

PREPARED STATEMENT OF LINDA BROWN

On behalf of the Green Cross Certification Co., I'd like to thank the Chairman
and the members of the subcommittee for inviting us here today.

Let me begin by briefly describing the organization I represent. Green Cross was
launched in the spring of 1990 as the first national, not-for-profit effort to independ-
ently certify manufacturer claims of environmental achievement. Our initial efforts
have been geared to recognizing state-of-the-art accomplishments in specific claim
areas, like recycled content and biodegradability. Our long term goal, meanwhile,
has been to develop sound scientific protocols to identify companies and products
that represent the best environmental choices overall.

In just over a year, we have verified claims for more than 400 consumer products,
manufactured by some 80 companies of all sizes. Many other companies have come
to us with claims which did not meet our certification standards. But our independ-
ent feedback has proven valuable, too, as it has helped companies focus more closely
on the claims they are making. During this same time period, we have also been
active with major retail chains across the country, helping them better understand
environmental marketing claims so that they can provide more accurate informa-
tion to their customers.

Our testimony here today draws on this actual experience in the field.
First, we believe that there is an urgent need for Federal legislation to regulate

environmental :a'-eling claims. Whether or not the Federal Trade Commission
issues guides or sticks to case-by-case rule making, companies making legitimate en-

'A vironmental marketing claims deserve a clear mandate from our elected officials in
Congress, supported by the expertise and guidance of the Environmental Protection
Agency.

Legislation must be drafted to inspire rather than stifle progress. Senator Lauten-
berg's bill is an important step in the right direction. However, there are important
ways in which we believe the bill could be strengthened.

For example, the time has come to move beyoi.<" simple distinctions between
"pre" and "post" consumer waste. As it turns out, some "pre" consumer material is
less valuable and therefore more likely to be discarded into the waste stream than
some 'post" consumer waste. More sophisticated definitions of waste are needed-
definitions based on how much of a given material is being recovered, how difficult
it is to reprocess, and how much is currently being recycled. We would be happy to
provide specific guidance and recommendations in these areas to the subcommittee
members.

Another critical area is the need for independent verification of claims. There's a
lot at stake. It's not simply a question of market share. The environment is not a
marketing gimmick; it is our future, and the future of our children. But without
adequate protections, including verification of claims, environmental marketing
could easily be treated like a gimmick, and lose all credibility with the consumer.

The Senate has two choices: to require credible verification, or to plan to spend
lots of time and money chasing down green collar fraud. From our unique vantage
point, I can only tell you that we've seen enough to know that this area is being
abused. Some companies may resist the idea of independent verification; after all,
nobody likes the idea of having outsiders come inside to conduct an audit. But in
the long run, verification will ensure that companies with legitimate claims get the
market place recognition they deserve.

Green Cross feels strongly that all environmental claims should be as specific as
possible. Pretty green labels and seals which give a simple "thumbs up" or "thumbs
down" to consumers fail to inform consumers about the limitations of their claims.
These seals end up relying on celebrities to sell the idea, and play on consumer ig-
norance. Now, whether you believe that consumers are ignorant, or whether you be-
lieve they're smart, they deserve a chance to be informed. For it is the consumer,
ultimately, who will determine the direction that industry goes. Our best hope,
indeed our only hope, is to engage the consumer with information that doesn't sink
to the lowest common denominator of intelligence, but challenges the consumer to
participate in the process knowledgeably.



Finally, let me turn to the question of eco-labels and the role of life cycle analysis.
Here's a term that a lot of people use, and few people understand. It's been called"cradle to grave" analysis, even "womb to tomb."

What it refers to is the most comprehensive science available for analyzing the
full environmental impacts associated with industrial processes and the production
of consumer products.

The science of life cycle analysis is complicated, because industrial processes are
complicated. It is a fascinating st' 'dy, one which we do not have time to delve into
today. But what 1 must communicate to you today is that it is the only credible sci-
entific methodology to date which is capable of considering all of the important en-
vironmental questions. Every other method we have looked at, every other method
which has been proposed to date, has fallen short-and fallen into the trap of substi-
tuting arbitrary value judgemerts for thorough evaluation.

The problem with systems that rely on a limited number of arbitrarily chosen cri-
teria for awarding eco-labels is that there are invariably important environmental
issues that they fail to consider. Industrial progress is not a magic bullet. Often,
companies have to make trade-offs to achieve perceived environmental goals. For
example, the steel industry would have to considerably increase its use of energy to
increase the recycled content levels in its steel cans. What appears to be the best
environmental choice may turn out to be the worst choice in the long run. Again, I
urge the committee and Sator Lautenberg to ensure that general seals of approv-
al or eco-labels be grounded in a i-ecognized life cycle analysis methodology.

Again, thank you for this opportunity to speak. We have included some suggested
draft language for consideration as you discuss these issues further, and would be
more than happy to assist the members of the subcommittee as you see fit.

PREPARED STATEMENT OF RICHARD A. DENISON

SUMMARY

The En',ironmental Defense Fund (EDF) I believes the Federal Government needs
to act as soon as possible to rein in "advertising pollution." Consumers armed with
accurate and reliable environmental information about the products they purchase
have a critical role to play in shifting industrial production toward more environ-
mentally benign processes and products. Responsible manufacturers willing to make
genuine improvements have a right to know that their investments will not be un-
dermined by their competitors' unchecked latitude to offer consumers false or mis-
leading claims in place of improved products.

EDF believes that meeting these objectives will require a combination of efforts
by different entities within the Federal Government:

The Federal Trade Commission should increase enforcement against those who
make deceptive environmental claims. It should couple enforcement with the devel-
opment of industry guides that articulate principles and criteria, based on existing
FTC Policy, that will require environmental claims to be relevant, significant, spe-
cific, and substantiated.

Congress should 'adopt legislation directing the Environmental Protection Agency
to develop and enforce measurable standards and definitions for thd use of key
terms in environmental claims; and

The Environmental Protection Agency, under this new statutory authority, should
expeditiously promulgate and enforce regulatory definitions and standards that are
technically based and are consistent with te dual objectives of preventing con-
sumer deception and advancing sound environmental policy.

It is within this overall framework that EDF offers its comments for your consid-
eration today and heartily endorses S. 615, "The Environmental Marketing Claims
Act of 1991.' This legislation has also been endorsed by the National Association of
Attorneys General (NAAG), many of whose members have been in the forefront of
efforts to control the use of environmentat claims.

It is also important to note that we do ,not view labeling regulations as a sufficient
means to achieve the needed increases in demand for and production of environ-
mentally preferred products and packaging. While definitions and standards in this
area are important for setting some of the groundrules for such improvements,
other measures will be needed, such as recycled content standards, waste compo-
nent-specific diversion rates, and a variety of other market development measures.

'A description of EDF and its interests and expertise in the issue of environmental claims is
attached as Appendix I.
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I. THERE IS AN URGENT NEED FOR FEDERAL ACTION ON ENVIRONMENTAL CLAIMS.

The green market offers a potentially powerful market-driven force for environ-
mental improvement. When consumers demand truly environmentally sound prod-
ucts, the market compels manufacturers to respond. In this way, consumer demand
can help to prevent pollution at its source-the basic tenet of the pollution preven-
tion thrust of recent Federal policy.

Recent studies 2 confirm the potential power of this market, demonstrating con-
vincingly that consumers are actively seeking environmentally improved products:
and packaging: -

* A 1990 national NBC/Wall Street Journal poll found that 38 percent of sur-
veyed consumers said they had regularly changed the types of products they buy
and use because of environmental concerns. An additional 38 percent of consumers
said they did so occasionally. (NBC/WSJ, 1990)

9 Packaging magazine surveys in 1986, 1988, and 1990 found that the number of
correspondents who consider the recyclability of packages in making purchasing de-
cisions rose from 36 percent to 48 percent to 65 percent in the course of the three
surveys. (EPA, 1989, p. A-10; EPA, 1990, p. A-I)

* A Gallup poll in 1989 found that 72 percent of Americans want to purchase
food and beverages packaged in recyclable containers. (EPA, 1990, p. A-3)

* Another Gallup poll in 1989 found that 54 percent of Americans want to buy
products packaged in recycled paper containers. (EPA, 1990, p. A-4)

• A 1990 Penn and Schoen national survey found that 74 percent of Americans
said they are more likely to purchase a product in biodegradable or recyclable pack-
aging. (Williams, 1990)

But harnessing such market mechanisms for environmental protection can only
work when consumers have accurate, reliable information about the environmental
advantages and disadvantages of the products they buy. Marketers are increasingly
offering a wide variety of environmental claims 3-and in some cases misleading or
downright false claims have succeeded in adt least temporarily garnering products
(such as so-called degradable plastic trash bags) a larger market share. Some manu-
facturers appear all too willing to substitute false or misleading claims for actual
environmental improvements in the products they sell. 4

This willingness to make misleading claims threatens the green market because
recent studies have confirmed that consumers are aware of, and indeed rely heavily
on, environmental information displayed on products and in other advertising:

* A 1990 Roper poll found that 50 percent of Americans could recall seeing labels
on packages that state environmentally safe or biodegradable. Consumers identified
a wide array of individual products. Twenty-seven percent of respondents also re-
called seeing television commercials making the same claims. (Roper, 1990)

2The bullets in this sectiori are each followed by a reference in parentheses. The full refer-
ences, which can be provided upon request, are as follows:

Abt, 1990: Abt Associates, Inc., "Consumer Purchasing Behavior and the Environment; Re-
sults of an Event-Based Study," November 1990.

Angus Reid, 1991: Angus Reid Group and Golin/Harris Communications, "Environment USA'91," national opinion survey, Chicago, IL, July, 1991.
EPA, 1989: EPA, "Prom9ting Source Reduction and Recyclability in the Marketplace," Offi'

of Policy, Planning and Evaluation, EPA 530-SW-89-066, Washington, DC, November, 1989.
EPA, 1990: EPA, "Assessing the Environmental Consumer Market," prepared for EPA by Abt

Associates, Inc., Office of Policy, Planning and Evaluation, Washington, DC, November 29, 1990.
Env. Res. Assoc., 1990: Environmental Research Associates, "Much 'Green' Marketing

Wasted ... " The Environmental Report, Princeton, NJ, Vol. 1, Fall, 1990.
NBC/WSJ, 1990: Hart, P. and Teeter, R., April National Poll, conducted for NBC News and

the Wall Street Journal between April 11-16, released April 20, 1990.
Roper, 1990: The Roper Organization, Inc., "The Environment: Public Attitudes and Individ-

ual Behavior," commissioned by S.C. Johnson & Son, Inc., July, 1990.
Williams, 1990: Williams, Simon, 'The Green Revolution in Products and Packaging," reprint-

ed from VM + DT Magazine, January, 1990, citing a telephone survey conducted by the polling
firm of Penn and Schoen, Inc.3According to Marketing Intelligence Service, Ltd., products making environmental claims
are being introduced at a rate 20 to 30 times greater than that of other new packaged goods,
growing to almost 10 percent of all new consumer product introductions in 1990. See The Mar-
keter, April 1990, pp. 36-7; Boston Globe, March 2, 1990, pp. 55, 59. A JWT Green Print Ad
audit found that the number of environmental ads in print and on television increase 400 per-
cent between 1989 and 1990. See Comments of Persuasion Environmental Marketing, Inc. before
the Federal Trade Commission, July 17, 1991.

'Several of the worst examples of false or misleading claims we have recently encountered
are attached as Appendix II.



e This same poll found that most Americans say they "read labels on products to
see if the contents are environmentally safe." Twenty-six percent of respondents say
they do so on a regular basis, while another 36 percent say they do so from time to
time. (Roper 1990, p. 68)

* An even more recent national telephone survey found that 61 percent of Amer-
icans say that they look for environmental labels. (Angus Reid, 1991)

* An Abt Associates study conducted in 1990 found that the most likely source of
information about a product's environmental attributes was information printed on
the package. Fifty-two percent of those respondents who purchased an environmen-
tally oriented product identified material printed on the package as a, or the, way
they "learned about the characteristics of the product that made it better for the
environment than similar products." (Abt, 1990, pp. 2, 6).

Surveys reveal that consumers are also acting on the environmental information
they see on products and in other advertising:

* The 1990 Roper poll found that 29 percent of respondents confirmed they had
purchased a product because the advertising or the label said the product was envi-
ronmentally safe or biodegradable. They could identify a broad array of individual
products. (Roper, 1990)

* A 1989 Gallup poll found that 37 percent of consumers reported that they
would be very likely, and another 33 percent fairly likely, to purchase a paper prod-
uct bearing a recycled symbol when offered a choice between two products of compa-
rable price and quality, with only one bearing the symbol. (EPA, 1990, p. A-4)

* A 1986 survey of supermarket customers conducted by ShopRite, a major
northeastern supermarket chain, found that 71 percent said they would shop for the
recycling symbol if it meant that it would decrease the amount of solid waste taken
to landfills. (EPA, 1989, p. A-14)

And even while acting on environmental labels, consumers have indicated confu-
sion about what claims can be trusted.

9 The Abt Associates study which found that consumers relied on packaging
claims also found that consumers were most skeptical of company advertising
among sources of information about the effects of products on the environment.
(Abt, 1990, p. 6)

* A 1990 survey asked whether consumers agreed with the following statement:
"There are so many different claims about the environmental benefits of various
products that it is hard to know what to believe." Fifty percent strongly agreed, and
another 39 percent agreed somewhat. (Env. Res. Assoc., 1990, Executive Summary,
p. 5)

In light of the proliferation of misleading claims on labels and consumers' reli-
ance upon them, it can at best be said that the power of the green market hangs in
the balance. It remains unclear whether manufacturers will indeed answer con-
sumer demand and capture the green market by producing more benign products or
will instead seek to capture it through slick and misleading marketing. And in the
current climate where consumers find it hard to distinguish marketing hype from
genuine environmental improvements in products, many responsible manufacturers
see little incentive to improve their products or to advertise those improvements.

Only by ensuring that the green market provides accurate information to consum-
ers and a level playing field for manufacturers can the balance be tipped in favor of
real environmental gains. Government intervention is essential to ensure the accu-
racy and reliability of environmental claims.

Contrary to those who would argue that regulation of environmental claims un-
necessarily impedes the free market and violates constitutional protections afforded
commercial free speech, 5 such enforcement and regulatory activity is necessary to
ensure the proper workings of market mechanisms. As one legal and constitutional
analyst observed recently: "Enforcement and regulatory actions, which are carefully
crafted to insure the free flow of accurate commercial information, are of vital im-
portance to a free market system." 6 Moreover, because it invokes market mecha-
nisms, government enforcement against deceptive claims provides one of the least
intrusive ways of motivating environmentally beneficial changes ii, business prac-

5 EDF has prepared a memorandum addressing the issue of the constitutionality of restric-
tions on environmental claims, documenting the wide latitude that government has to enforce
against and regulate such claims. A copy of this memorandum is available on request to EDF.
See also Wynne, R. "Defining 'Green': Toward Regulation of Green Marketing Claims," U. Mich.
J. Law Reform, in press (see esp. Section li).

6McKenzie, "Ambiguity, Commercial Speech, and the First Amendment," 56 U. Cinn L. Rev.
1295, 1308 (1988).



tices. The Federal Government should feel no hesitation about vigorously regulating
in this arena.

I. EPA MUSt SET REGULATORY DEFINITIONS AND STANDARDS FOR KEY TERMS USED IN EN-
VIRONMENTAL CLAIMS IN ORDER TO PREVENT CONSUMER DECEPTION AND TO PROMOTE
SOUND ENVIRONMENTAL POLICY.

EDF strongly endorses S. 615, "The Environmental Marketing Claims Act of
1991." We do so because we believe that it will provide clear, technically based regu-
latory definitions and standards that both will complete the task of preventing con-
sumer deception and promote sound environmental policy. We also believe that ac-
tions short of this-including the development of industry guidelines being consid-
ered by the Federal Trade Commission (FTC)-will be insufficient to achieve these
objectives. Our reasoning is presented below.

Limitations to the FTC Role
A claim is most clearly deceptive when it has a clear, specific meaning and it is

factually false. Where terms lack a clear definition, however, a focus on preventing
deception alone may be inadequate to prevent consumer confusion. So long as differ-
ent manufacturers use terms differently, they may confuse consumers even if each
use is not deceptive. EDF strongly believes that many terms used in environmental
claims must be given an "official" definition that consumers can grow to rely on.

Business, government, consumer and environmental groups have all acknowl-
edged that a major obstacle to responsible use of environmental claims is the ab-
sence of clear, specific definitions for key terms. The lack of specific definitions
allows sellers to define terms in ways that serve their self-interest. For example,
some promoters of so-called degradable plastics seek to define "degradable" as the
loss of a certain percentage of tensile strength of the plastic in a certain length of
time under standard laboratory conditions. Such a definition does not relate at all
to what the term means to the average consumer. Nor does it necessarily relate to
the real-world behavior of the material.

A more relevant definition formulated by an environmental expert would prob-
ably specify: (1) actual breakdown and assimilation by micro-organisms in a setting
that represents existing waste disposal practices; and (2) demonstrated "safety" of
the breakdown products in the environment. 7 But even this technical definition
may not be adequate to ensure that the degradable attribute confers a significant
environmental advantage. Here expert judgments are needed to determine whether
degradability, despite its positive connotations, is environmentally desirable even if
it is achieved in a technical sense: Will degradation of discarded plastic products
extend the useful life of the landfill? Will the presence of degradable additives inter-
fere with the process of recycling plastic?

And even broader policy considerations may well need to be addressed to ensure
that promotion of products as degradable does not result in other environmental

problems. Could promotion of products as degradable lead to increased littering?
ight a consumer be less willing to seek ways to reduce his or her consumption of

such products due to the "good feeling" that the claim gives them about using the
product? If a conflict exists between degradability and recyclability, which should
prevail?

The FTC could and certainly should insist that any claim of "degradability" be
qualified by reference to the specific waste disposal practice in which the seller has
a reasonable basis to believe the attribute of "degradability" offers an environmen-
tal advantage. FTC guidance could and should further insist that sellers can sub-
stantiate degradation in that environment. But the environmental expertise and en-
vironmental policy mandate that resides within EPA is needed to help factually
identify in what, if any, contexts "degradability" does offer an environmental ad-

'As one measure of consumer perception of the safety of degradable plastics, in a 1989 Gallup
poll conducted for Dow Chemical Company, respondents were asked to answer the following
question: "When you hear the term 'degradable' used in discussions about the disposal of solid
waste, as far as you know, does it mean that the material breaks down into elements that are
completely safe for the environment or that it breaks down but still presents a threat to the
environment?"

The responses were: 45 percent, completely safe; 45 percent still threatens the environment;
10 percent don't know.

These data indicate that consumers can interpret the term "degradable" quite differently, and
more importantly, that a large number consider the attribute implicitly to represent an environ-
mental benefit. See The Gallup Organization, "A Gallup Study of Americans' Concerns About
Recycling and the Environment," conducted on behalf of Dow Chemical Company, Princeton,
NJ, November 27, 1989, question 18a.
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vantage and to define the technical specifications of degradability in that context.
EPA also has a role to play in determining whether certain potential disadvantages
of a "degradable" plastic-such as interference with recycling-are sufficiently sig-
nificant as to require affirmative disclosure.

This rather lengthy example is intended to illustrate the need for action by, and
the related but different roles of, both FTC and EPA in addressing environmental
claims. The authority and expertise of each agency is necessary to accomplish the
full task.

Recent statements by FTC Commissioners and staff indicate its recognition of the
need for action beyond what FTC itself can undertake. For example, FTC Commis-
sioner Azcuenaga has noted:

"Writing guidelines to define 'recycled' or 'recyclable' might require the Commis-
sion to travel far beyond its traditional territory. The commission usually judges
whether a claim is deceptive by examining what consumers think the claim means.
But some States have proposed minimum content standards for a 'recycled' product
claim. If the Commission followed that approach i'- advertising guidelines, we would
no longer be deciding what the use of the term 'recycled' means to consumers, but
what 'recycled' should mean. . .. Although I have strong personal concerns about
preserving the environment, I question whether the Federal Trade Commission is
an appropriate governmental body to set environmental policy." 8

Similarly, Barry Cutler, Director of FTC's Bureau of Consumer Protection has
stated:

"In reviewing all types of green claims, we are interested in what those
terms mean to consumers. These issues, however, also implicate environ-
mental policy concerns, and may not be appropriately resolved solely by
reference to FTC deception principles. . .. There may be legitimate environ-
mental policy reasons to favor one approach over another, but the Commis-
sion is expert in identifying and preventing deception, not in establishing
environmental policy for solid waste disposal. . .. That is not to say that
legislatures, or agencies responsible for setting environmental policy, can
not legitimately establish standards." 9

A Strong Analogy: The Role of the FDA in Regulating Nutritional Claims
The regulation of environmental claims is, in many ways analogous to the regula-

tion of health and nutritional claims for food products. Like nutritional and health
claims, environmental claims are essentially unverifiable by consumers. And like
general claims of nutritional or health benefits, analogous environmental claims
have an inherently subjective, relative quality. For example, it is difficult to decide
whether a lean hamburger is "good" because it has less fat than a fatty one, or
"bad" because it has more fat than fish. Similarly, it is difficult to determine wheth-
er a thinner paper plate is environmentally "good" because it uses relatively little
material or "bad" because it is still disposable.

Because-of the inherent complexity of regulating nutritional claims, the Food and
Drug Administration has been provided concurrent authority with the FTC to regu-
late these claims. Federal Food, Drug and Cosmetic Act, 21 U.S.C. Sec. 343. It has
responded in many cases by promulgating highly specific technical requirements.
The FDA has rules, for example, that elaborate milligrams-per-serving requirements
for the use of the terms "sodium free," "very low sodium," and "low sodium." 21
C.F.R. Sec. 101.13. Similarly specific rules define "imitation foods." Health claims
are generally banned except to the extent that the FDA itself will verify them, such
as the link between dietary fiber and cancer. See Food Labelling; Health Messages
and Label Statements, Reproposed Rule, 55 Fed. Reg. 5176 (Feb. 13, 1990).

These parallels between environmental and nutritional claims provide further
evidence of the need for the analogous concurrent jurisdiction that would be provid-
ed by S. 615. EDF sees this activity as both critical and complementary to the devel-
opment of FTC industry guides.

The Inextricable Link Between Regulating Claims and Setting Environmental Policy
Environmental claims inevitably raise environmental policy issues that must be

addressed when seeking to delineate the truthful use of such claims. This is true for
at least three reasons:

sAzcuenaga, Mary L., "Deceptive Environmental Claims: How Should the Federal Trade Com-
mission Clean Up Advertising Pollution?" comments delivered to the Cosmetic, Toiletry, and
Fragrance Association, Washington, DC, November 15, 1990, p. 15.'Cutler, Barry J., Remarks delivered at the Soap and Detergent Association's 64th Annual
Meeting and Industry Convention, Boca Raton, FL, February 1, 1991, pp. 3-4, 5-6, 7.
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First, virtually all environmental claims use terms that refer to certain waste
management technologies (e.g., "recyclable" or "compostable") or to societal envi-
ronmental policies and priorities (e.g., "source-reduced" or "contains no CFCs"). In
so doing, the claimant is explicitly or implicitly also stating that his or her product
offers an environmental advantage with respect to the technology or policy. That
claimed advantage must be evaluated, therefore, with respect to whether the prod-
uct actually advances the technology or policy in question.

Second, if one subscribes at all to the potential power of the marketplace to affect
positive environmental change, then one must acknowledge the inseparable nature
of actions intended to limit deception and those intended to define environmental
policy. That is, the reason one seeks to ensure that consumers are not deceived by a
claim regarding, for example, the recyclability of a product is that promoting the
recyclability of products is a desirable policy.

Third, consumers themselves understand the terms used in environmental claims
in the context of broader environmental policies. For example, consumer research
demonstrates that in choosing to buy a "recycled" or "recyclable" product, consum-
ers believe that they are helping to reduce the solid waste problem. EPA recently
reported the findings of a poll that found that 71 percent of shoppers surveyed at
stores of a major supermarket chain said they would buy products bearing a recy-
cling symbol if doing so would reduce the amount of solid waste sent to landfills. 10
That is, consumers seek recycled or recyclable products because they believe that
recycled and recyclable products are environmentally preferable; their individual
actions cannot be viewed separately from their desire to affect a social "good," that
is to advance environmental policies that rank recycling higher than disposal and
seek to increase industry's use of recycled materials.

This is all to say that, in the arena of environmental claims, taking steps to avoid
consumer deception-a task that FTC could in other arenas accomplish on its own-
invariably raises environmental policy considerations that demand the regulatory
attention of EPA.

fIt. KEY CONSIDERATIONS IN DEFINING TERMS AND SETTING STANDARDS

S. 615 embodies a number of critical elements to which EPA would be required to
prescribe in defining and settings standards for the use of terms in environmental
claims. These include the following:

e Definitions and standards should be as consistent as possible with consumer
understanding and expectations of the terms.

* Definitions and standards should require that claims be specific, substantive,
and substantiated.

" Definitions and standards should be materials-neutral and readily measurable.
* Definitions and standards should provide manufacturers with strong incentives

to improve their products
Below we discuss how these characteristics apply to specific terms addressed in S.

615.
Generalized Claims of Environmental Benefit: A wide variety of claims have been

made that state or imply that a product is environmentally benign. Examples in-
clude "environmentally friendly," "environmentally safe," "green," "earth friend-
ly," and numerous others. Such statements claim that a product has no adverse
impact on the environment.

Sometimes, broad statements that a product is absolutely benign have been re-
stricted to a particular use or particular disposal method. Examples include "safe to
incinerate," "safe to landfill," and "non-toxic when incinerated." In such contexts,
the terms "safe" and "non-toxic" can be reasonably inferred to mean no adverse
environmental impact when used or managed in the indicated manner.

Statements like "environmentally safe" will in almost all cases be false. It is an
unfortunate truth of human existence that virtually nothing we produce or consume
lacks some adverse environmental impact; our goal must be to keep those impacts
to a reasonable minimum. Similarly, any incineration or landfill disposal will have
some adverse environmental impact, even if that which can be attributed to a single
product is small or indeterminate.

There is almost universal agreement that such claims should not be used. S. 615
vould limit such claims by requiring that claims be related to a specific attribute or
environmental impact of a product and that they be substantiated.

1"EPA, 1989: EPA, "Promoting Source Reduction and Recyclability in the Marketplace,"
Office of Policy, Planning and Evaluation, EPA 530-SW-89-066, Washington, DC, November,
1989, p. A-14.



"Recycled Content". The environmental advantage that consumers ascribe to a
given term reflects their understanding of the term. For example, it is almost uni-
versally acknowledged that consumers reasonably interpret an unqualified claim
that a product is "recycled" to mean that a large proportion (if not all) of its content
consists of recycled materials. In addition, many reasonable consumers are likely to
believe, absent clarification, that a recycled claim refers only to post-consumer
waste. Empirical support for this common-sense proposition is found in a recent
public opinion survey in which respondents indicated that the pollution problem
they most want consumer products to minimize is post-consumer solid waste. u
Similarly, the great majority of consumers (67 percent in a recent poll) interpret re-
cycled content and recycling as referring to a "closed-loop" process of "re-manufac-
turing into the same product again and again." 12

S. 615 embodies these expectations by setting aggressive standards based on post-
consumer waste content for the unqualified use of the term "recycled." The stand-
ards balance a pragmatic consideration of current "state-of-the-art" in the ability to
use recycled materials and the need to be materials-neutral with the need to chal-
lenge industry (the standard is ratcheted upward over time both to reflect and to
motivate improvements in technology and markets).

"Recyclable" and "Compostable" (or "Degradable "): EDF believes that these terms
are of limited utility to consumers and are often likely to be deceptive. Consumers
whose communities have curbside recycling programs (or the equivalent) are likely
to know which products are accepted in those programs. Consumers who are inter-
ested in recycling at a drop-off facility will need to learn from that facility what
materials it will accept. The same is true of communities with composting facilities.
The term "recyclable' or "compostable" on a product is therefore likely to lack util-
ity for precisely those consumers for whom it has the potential to be significant.
Moreover, the terms are likely to mislead many consumers who do have access to
recycling or composting programs to believe that unaccepted products are in fact
accepted in the program. Managers of curbside recycling programs around the
United States have rep')rted cases of consumers depositing unaccepted products in
their recycling bins because of advertised claims of recyclability.

Definitions and standards for these terms must account for the fact that "recycla-
ble" and "compostable" do not merely mean technically recyclable or compostable.
If they did, virtually all products would be recyclable because virtually all products
can at some cost be remanufactured into other usable products; a similar principle
applies to products that can technically be composted. "Recyclable" arid "composta-
ble" only have significance as an expression of consumer access to recycling and
composting facilities. That capacity is typically a function of the economic as well as
technical viability of recycling or composting a certain product, which in turn re-
flects many other factors associated with the collection, processing, and marketing
of the recycled or composted material.

Because of their limited utility, EDF believes that use of the terms "recyclable"
and "compostable" should be discouraged as inherently misleading unless they are
tied directly to: (1) a clear and full disclosure of the availability of recycling or com-
posting programs; and (2) instructions to consumers about how they may recycle or
compost the product in question. EDF believes that even such modified claims as
"recyclable (or compostable) where facilities exist" are likely to imply to many rea-
sonable consumers that the product is recyclable (or compostable) in their local pro-
grams (even in cases where it is not), or that the product is much more broadly ca-
pable of being recycled (or composted) than it is.

For the reasons just discussed, setting a national standard for the use of these
terms is extremely difficult. S. 615 has taken the approach of requiring that a mini-
mum level of actual recycling or composting be achieved before the term can be
used. In effect, the actual recycling or composting rate serves as a surrogate, albeit
imperfect, for both demonstrated feasibility of and consumer access to the recycling
or composting option. The required rates, which would be ratcheted up over time,
are chosen to balance the need to be materials-neutral and to challenge industry
with pragmatic consideration of current and projected achievable levels of recycling
or composting.

While this approach is reasonable, consideration of additional means to ensure
meaningful access is warranted. For example, claims of recyclability or compostabi-

"Abt Associates, Inc., "Consumer Purchasing Behavior and the Environment; Results of an
Event-Based Study," November 1990, pp. 2, 8.

"Glass Packaging Institute, "Gallup Poll Says Americans Favor Curbside Recycling," press
release reporting the results of an October 1990 national survey, Washington, DC, December 18,
1990.
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lity could be required to be accompanied b a clear indication of the proportion of
communities in which the product is sold that have access to programs or facilities
that will accept the product for recycling or composting. In addition, the advertiser
could be required to prominently indicate how consumers can determine whether
such recycling or composting facilities or programs exist in their communities. S.
615 is currently silent on how recycling or composting rates would be measured. We
believe that more specificity is needed on this point, and in particular recommend
that such rates be measured on a regional rather than national basis, as a practical
means of raising the likelihood that a greater proportion of the national population
has significant access to recycling or composting options.

Special Considerations Applicable to "Degradable" or "Compostable": Even with
the above qualifications, a claim that a product is "degradable' or "compostable" is
likely to be misleading unless it prominently limits any implication of environmen-
tal advantage to the manner of disposal or management in which the quality of de-
gradability or compostability has been shown to environmentally advantageous (i.e.,
relevant, desirable, and safe ).

In few waste disposal options is degradability or compostability an environmental
advantage. Compostability is obviously irrelevant in any method of solid waste dis-
posal other than a composting facility that accepts the product. Degradability is ir-
relevant, and arguably harmful, in landfills that are specifically designed to limit
degradation. And such claims are obviously irrelevant if the product in question is
incinerated or recycled. Use of these terms therefore has a high potential to be mis-
leading by implying a general environmental advantage that is only true in limited
circumstances. A seller must prominently indicate those limited circumstances in
using such terms. S. 615 would require such a disclosure.

Many claims involving these terms have been found to be entirely unsubstantiat-
ed upon examination. Degradable plastics in particular have been found not even to
deteriorate (let alone actually degrade in any real sense) at any significant rate in
most relevant settings. Moreover, they have been found to produce or at least pose
additional environmental problems. For example, degradable plastics can release
toxic additives in settings where they do break down; and in wildlife settings, the
generation of small pieces of plastic from a large one may increase the risks of in-
gestion by wildlife even if it lessens the risks of entanglement. S. 615 would require
demonstrations to address some of these concerns. For example, products claiming
to be compostable or degradable would be required to document that they decom-
pose completely and safely, producing no synthetic or toxic residues, in a time frame
compatible wit the setting in which such materials are placed.

Fully addressing the question of the environmental advantage of this category of
claims will clearly need the expertise of EPA. Determining the appropriate role (if
there is one) in solid waste management of enhancing the degradability or compos-
tability of specific products raises many larger policy concerns, one of the key rea-
sons for the high degree of controversy surrounding such claims.

IV. STATE PREEMPTION

EDF strongly believes that Federal efforts to control environmental claims should
be done in a manner that supplements rather than supplants efforts being taken by
both environmental and consumer agencies at the State level. In this regard, we
wholly concur with the rationale and the recommendations of both the national As-
sociation of Attorneys General and the EPA in testimony given at FTC hearings
earlier this month, that Federal action should not preempt more aggressive State
action. From the perspectives of both consumer protection and environmental regu-
lation and policy, State authority to take actions that go beyond the "floor" estab-
lished by Federal agencies is critical to ensure full enforcement and to account for
State and local needs and priorities which may vary from those perceived by or
facing Federal agencies. FTC guidance and EPA definitions and standards should
and undoubtedly would be influential, but States need to retain flexibility to address
their particular concerns.

In solid waste management, for example, both Federal statutory mandates and
the relative dearth of Federal activity have created a situation in which primary
responsibility for developing and implementing policy as well as regulation lies with
the States. Just as management approaches and policies vary from State-to-State, so
too must States retain authority and flexibility to adapt Federal requirements to
their own management systems and policy needs and priorities. As one example,
consider a State such as Rhode Island that recently adopted a definition of "recycla-

"See footnote 7.
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ble" that includes only those materials collected in its now statewide curbside recy-
cling system, which are being collected at rates that will in many cases exceed those
set out in S. 615. Rhode Island's aggressive development of large-scale recycling
should not be compromised by requiring that its standard be scaled back to the Fed-
eral floor. Moreover, appearance of the term "recyclable" on materials not accepta-
ble in Rhode Island's program could lead consumers to place such items in their
curbside bins, thereby wreaking havoc on an otherwise successful system.

Finally, it is not reasonable to expect that the Federal Government can account
for and address all possible or even likely situations in this complex and changing
area. Retaining the latitude of States to go further is critical in this regard.

V. THIRD-PARTY CERTIFICATIONS AND SEALS OF APPROVAL

It can be argued that third-party certifications and seals of approval to some
extent violate the principle that environmental claims should be specific, not gener-
al. They may differ from such generalized claims made by the advertiser alone, how-
ever, to the extent that consumers understand that these certifications represent a
factual statement of approval by a specific third party and not a generalized claim
of environmental advantage. Indeed, certifying entities often have utility precisely
because the overall process of weighing the merits of a product is too complex and
subjective to be satisfied by mere factual disclosures. The American Automobile As-
sociation certification of hotels, for example, is valuable in part because a mere dis-
closure of individual pieces of factual information would not adequately allow cus-
tomers to evaluate the hotel. An AAA certification means the hotel passes AAA cri-
teria, not that it is "good" on an absolute scale.

While we share many of the concerns raised in the recent Green Report II devel-
oped by a task force of State attorneys general regarding potential abuses by third-
party certification systems, EDF does not consider proper enforcement and regula-
tion of environmental claims to be incompatible or at odds with the activity of such
entities or with the development of seals of approval. But because certification pro-
grams are subject to abuse, EDF believes that Congress should examine the possible
need for regulating such programs as it considers new legislation.
S. 615 would allow the development of "seal of approval" programs upon a finding

by the EPA Administrator that "such seals are awarded according to objective crite-
ria that promote environmentally preferable products and packages." This provision
gives EPA the ability to ensure that such programs are held to standards consistent
with the principles articulated in our testimony and embodied in S. 615.

EDF appreciates the opportunity to present its views today, and would be pleased
to offer its assistance as the subcommittee considers S. 615 and the issue of environ-
mental claims.

APPENDIX I

EDF'S INTEREST AND EXPERTISE IN ENVIRONMENTAL CLAIMS ISSUES

The Environmental Defense Fund is a national, not-for-profit environmental advo-
cacy organization. It is supported by more than 200,000 members and staffed by sci-
entists, economists and lawyers working in seven offices nationwide. For several
years, EDF has been a leading advocate of the need for controls over the use of envi-
ronmental claims to ensure the conveyance of responsible information to consumers
and to provide a level playing field for manufacturers. Among EDF's activities in
this area are the following:

* EDF provided oral and written testimony at public hearings held by the Feder-
al Trade Commission on July 17-18, 1991. EDF argued for the need for FTC guide-
lines to address deception in environmental claims, but cautioned that the expertise
and environmental policy mandate of EPA is needed to define and set standards for
terms used in environmental claims, as a supplement to the FTC role. EDF offered
to FTC its own proposed guidelines covering both general and specific environmen-
tal claims.
• EDF was one of the first groups to draw public attention to the questionable or

false claims made by marketers of so-called degradable plastics. EDF jointly re-
leased a report and called for a consumer boycott of such products in December
1989, based on both extensive research into the foundation for degradability claims
and the significance of the larger environmental policy implications associated with
promotion of such products. Our call for a boycott was followed by announcements
of investigations into such claims by the FTC and a State Attorneys General Task
Force. EDF has assisted both entities in their investigations, providing written infor-
mation and meeting with staff on several occasions. n addition, an EDF Senior Sci-



entist prepared to serve as an expert witness for several States in lawsuits brought
against a marketer of degradable plastic trash bags until these lawsuits recently set-
tled out of court.

9 EDF provided testimony at a public forum on environmental claims sponsored
by the State Attorneys General Task Force and the FT C, held in St. Paul, MN in
March 1990.

e EDF has worked extensively on model State legislation governing environmen- "
tal claims, jointly developed by the Northeast Recycling Council and the Source Re-
duction Council of the Coalition of Northeastern Governors. EDF has also provided
comments on individual States' proposals for regulations in this area.

e EDF was a member of the Steering Committee of the Conservation Founda-
tion's recently completed project on Strategies for Source Reduction, which was
sponsored by EPA and offered recommendations to the Agency on the issue of envi-
ronmental claims.

e EDF has been extensively involved in the related issue of product lifecycle as-
sessment (LCA), through its serving on the LCA advisory group of the Society for
Environmental Toxicology and Chemistry (SETAC). SETAC sponsored a week-long
workshop on LCA methodologies last August, and is currently planning a follow-up
workshop for early 1992. The Conservation Foundation's project mentioned above
also examined this issue in detail and held a policy-oriented LCA forum in which
EDF participated.

e EDF serves as a member of the Board of Directors of Green Seal, Inc., a not-for-
profit, third-party certification enterprise.

PREPARED STATEMENT OF RAJEEV G. BAL

Webster Industries would like to thank Chairman Baucus and the committee for
holding these hearings to forward sound environmental policy and, in particular, for
your leadership regarding environmental labeling.

Webster Industries is one of the nation's leading manufacturers and distributors
of recycled content plastic trash bags and merchandise bags. We recycle over 50 mil-
lion pounds of plastics each year and are proud to lead the industry in the percent-
age of recycled content in our products, 25 percent of which is postconsumer materi-
al.We strongly support recycling as a means to help solve the nation's solid waste
problems.

(1) Webster Industries strongly supports national legislation that will set uniform
definitions for environmental claims and mandate minimum content standards
for recycled content claims.

National legislation will:
0 protect companies that are manufacturing truly environmental products from

unfair competition by companies making invalid or false claims thereby eroding
consumers' trust in environmental products.

* provide a level playing field for small and large companies as well as across
industry groups, such as plastic versus paper.

* eliminate the "gray area inherent in the interpretive nature of guidelines and
clearly distinguish between intentional and unintentional fraudulent claims by
eliminating loose, case-by-case interpretations.

e de-politicize the environmental claim arena and shift the focus of effort from
the legal and political arenas to actually achieving meaningful standards and ad-
vancing recycling.

As you know, the Federal Trade Commission held hearings last week regarding
environmental labeling. Webster Industries testified in support of rules and regula-
tions rather than guidelines:

* guidelines will not create the much needed impetus across many industry
groups to develop new environmental technologies, to invest in environmentally
sound processes and to manufacture new end-products utilizing recycled material.

e in addition, guidelines will not provide the much needed adherence to stand-
ards necessary to alleviate the consumer confusion regarding environmental claims
which I am sure you appreciate given current polling data.

(2) Unified, national definitions for environmental claims will alleviate consumer
confusion and provide the impetus for industry to compete in the environmental
marketplace.

Standard definitions will also eliminate the use of several interchangeable terms
for the same product material, such as "reprocessed material" and "postconsumer
waste", adding to existing consumer confusion.
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Standard definitions, for terms such as "recycled content", "postconsumer waste",
and "preconsumer waste", will:

e provide a consistent, unified message to consumers and ensure consumers that
"recycled content", for example, refers to the same waste materials, such as indus-
trial and consumer waste, on all package and product claims.

e create a level playing field across industry groups in that plastic and paper, for
example, have equally strict definitions for recycled content material allowing con-
sumers to make informed commodity choices.

e establish consistency across States, and even within States, regarding the use of
terms such as "recyclable."

* alleviate the need for national manufacturers to incur expensive packaging
changes to meet varying definitions which would likely be passed on to consumers.

Also, national definitions should exclude misleading or meaningless terms such as
"environmentally friendly" or "environmentally safe."

(8) In addition, national legislation should mandate minimum recycled content
standards for recycled content claims.

We support Senator Lautenberg's measure that "recycled content" product claims
should only be allowed on products containing at least 25 percent postconsumer
waste. However, we strongly feel that companies not meeting such a content stand-
ard should be prohibited from making a recycled content claim.

By setting a realistic but tough minimum recycled content requirement, consum-
ers would be assured that claims such as "recycled content" represent a meaningful
product attribute. Environmental claims must not only be truthful but meaningful
as well. For exarmiple, a claim such as "contains 1 percent recycled content" may, in
fact, be truthful but places the burden of interpretation for meaningfulness on con-
sumers.

In addition, the interpretation of recycled content levels negates the full advan-
tage of national legislation, such as clarifying environmental claims to encourage
consumers to purchase recycled content end-products.
(4) While as a national manufacturer we would prefer national legislation that pre-

empts State legislative measures, we understand that preemption is a controver-
sial issue. A possible compromise position would be to allow States to exceed the
national minimum recycled content requirement provided they adhere to nation-
ally set definitions for environmental terms.

In addition, States that want to utilize logos and emblems should only be able to
do so on a voluntary basis. Mandatory logo use, which places an unfair burden on
small and mid-size companies making smaller packaging runs than large firms,
should be prohibited at the State level. Varying definitions also add costs to manu-
facturers for packaging changes that are likely to be passed on to consumers.
(5) The legislation should mandate that specific environmental information be listed

on actual product packages for environmental product and packaging claims.
Similar to nutritional labeling requirements, manufacturers making environmen-

tal claims should be required to list the percentage of recycled content on the actual
product packaging, for example: 30 percent-virgin polyethylene resin; 30 percent-
recycled postconsumer plastic waste; 30 percent-recovered industrial waste; 10 per-
cent-color concentrate.

By clearly communicating environmental product attributes, consumers will know
how to interpret environmental claims and will be able to make environmentally
sound purchasing choices. This will increase competition as the "green consumer"
segment continues to represent a growing percentage of purchasing power-result-
ing in environmental technological advances and increased corporate environmenta-
lism.

(6) The legislation should focus on recycled content attributes rather than commodi-
ty-based recycling rates.

Consumers need to be able to identify products containing recycled content and to
choose between products within a category based on environmental attributes. Com-
modity-based, industry averaging, while achieving the goal of solid waste reduction,
will not recognize companies at the forefront of environmental efforts and will allow
lax companies a free ride.

Commodity-based recycling rates wili shift the focus from encouraging industries
to enter the recycling arena to placing the burden on existing progressive environ-
mental companies within a given industry.



(7) The definition of plastics should be more explicit to include film products such as
merchandise bags, trash bags and the like.

For example, plastic trash bag and merchandise bag manufacturers are currently
producing recycled content end-products. In rnddition, there is an influx of direct
consumer recycling programs, such as grocery bag collection centers m retail stores.
The legislation should contain measures to encourage and forward endmarkets for
these recyclables.

(8) As long as the definitions are clear and set at the national level, the distinction
between intentional and unintentional claims becomes extremely evident-
making case-by-case enforcement the most cost-effective and flexible enforcement
option.

In addition, the Environmental Protection Agency (EPA) should be mandated to
provide definitions for environmental terms and minimum content specifications.

Minimum content standards and definitions should be periodically reviewed by
the EPA as well to reflect technological advances.

Companies should be required to submit substantiation and verification for ail en-
vironmental claims to the EPA for review.

SUMMARY

* Webster Industries supports national legislation which includes consistent, uni-
form definitions as well as minimum recycled content standards.

* Manufacturers should be required to meet a minimum recycled content level in
order to make a recycled content claim.

o While as a national manufacturer we would prefer national legislation that
preempts State legislative measures, we understand that preemption is a controver-
sial issue. States should be allowed to exceed the national minimum recycled con-
tent requirement provided they adhere to nationally set definitions for environmen-
tal terms.

* Similar to nutritional labeling requirements, manufacturers should be required
to list specific content information relating to an environmental claim on actual
product packaging.

* National legislation should focus on recycled content rather than commodity-
based recycling rates per industry. Recycling rates do not recognize companies at
the forefront of environmental efforts and allows lax companies a free ride.

* The legislation should include plastic bags in the definition of plastic products
and encourage markets for these recyclables and consumer endproducts.

• The Environmental ProtectionAgency should utilize its expertise in developing
definitions and specifications for minimum recycled content standards. Such stand-
ards should be reviewed periodically and revised to reflect technological advances.

PREPARED STATEMENT OF MELINDA SWEET

I am Melinda Sweet, Assistant General Counsel of Unilever United States, Inc.
("Unilever U.S.") and Director of Environmental Affairs of its Lever Brothers sub-
sidiary. Unilever U.S. appreciates the opportunity to present its views and those of
the Grocery Manufacturers of America, Inc. ("GMA") on consumer product packag-
ing, environmental labeling and other issues pertaining to S. 976.

Unilever U.S. has eight consumer products operating companies in the U.S.,
which include Lever Brothers Company, Thomas J. Lipton and Chesebrough-Pond's.
Overall, the Unilever U.S. companies employ 26,000 people in 25 States and manu-
facture household products, foods, personal products and specialty chemicals.

GMA represents major manufacturers of food and non-food products sold in retail
grocery stores. Its members produce 85 percent of the packaged food products sold
domestically, employ some 2.4 million people and have gross annual U.S. sales ex-
ceeding $280 billion. I am a member of GMA's Solid Waste Solutions Task Force
and its RCRA Working Group.

Unilever U.S. and the grocery industry support the EPA's hierarchy of integrated
solid waste management activities, namely source reduction, recycling and re-use,
waste-to-energy incineration and safe landfilling. We are currently working toward
reducing waste at the source by minimizing packaging; incorporating the maximum
amount of recycled materials in our packaging (where technology and supply
permit); designing packages that are recyclable or reusable; and recycling waste in
our own manufacturing facilities.

Before I focus on the specifics of S. 976, 1 would like to outline the underlying
philosophy with which the Grocery Industry Committee on Solid Waste ("the Gro-
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cery Industry Committee") has approached evaluating and developing solid waste
solutions. The Grocery Industry Committee is an unprecedented coalition of manu-
facturers, distributors and retailers advocating market-based solutions to the solid
waste problem. Membership includes 20 senior executives from all sectors of the in-
dustry, and representatives from nine grocery industry trade groups. The following
suggested criteria for successful solid waste solutions are contained in a "White
Paper" developed by the Grocery Industry Committee and endorsed by all of its par-
ticipants:

o Any system(s) should be based upon the En,.'ronmental Protection Agency
("EPA") hierarchy and encourage the development of an integrated solid waste
management infrastructure;

o Solutions must be market-based and voluntary to ensure economic efficiency
and sustainability;

o Solutions must not "balkanize" the marketplace with disy-arate packaging and
labeling standards from State to State; the retention of a natioi.ally uniform system
will be crucial to its long-term success;

o Solutions should seek to maintain equity for all parties, without unduly bur-
dening any one segment of the marketplace;

o Systems must be based upon sound waste management planning and the estab-
lishment of realistic waste reduction goals;

o Flexibility to meet differing conditions in regions and localities with an appro-
priate mix of waste management alternatives must be preserved; and

o Responsibility for addressing solid waste issues should be appropriately distrib-
uted among Federal, State and local governments--and should involve the public
and affected businesses.

Within these goals and given resource constraints, we believe the Federal Govern-
ment's role should include, but be limited to, the following:

o the provision of technical and educational guidance, not only to State and local
authorities, but also to the general public and the private sector;

o the encouragement of uniform national guidelines in areas such as product la-
beling;

• the establishment of environmental safety standards for all municipal waste
handling facilities;

o the encouragement and provision of limited incentives to establish end markets
for recycled materials; and

o provisions to encourage capacity assurance and the resolution of siting disputes
for needed waste management facilities.

THE VOLUNTARY-DRIVEN APPROACH IS WORKING

Unilever U.S. believes its responsibility to the environment is an abiding one, nei-
ther superficial nor based on short-term advantage. We are committed to finding
solutions based on sound science and economics, and to assessing, continually, our
initiatives toward achieving higher environmental standards. We believe that sound
environmental management practices must ensure that consumers receive responsi-
ble environmental products without sacrificing the safety, quality and convenience
they have come to expect and trust. We select packaging and raw materials with
great regard to their environmental attributes, such as recyclability, recycled con-
tent and biodegradability, and continually strive to limit the amount of packaging
to only what is necessary for the safety and consumer acceptance of the product.

Any Federal or local solid waste management program should recognize that con-
sumers may be reluctant to buy products in packages that compromise other desired
characteristic regardless of their environmental attributes. Therefore, we believe
that legislative solutions should be developed in the overall context of consumer
safety and acceptance. The requirement of providing packaging that meets a variety
of demands, including health and safety, product protection, durability, consumer
value, and merchandising appeal, should be carefully balanced with the need to con-
serve energy and minimize waste. The need to weigh these factors is critical in de-
veloping workable Federal legislation.

The grocery industry voluntarily has been expending substantial resources to re-
design packaging to contribute to the alleviation of the solid waste problem. We be-
lieve that our efforts to incorporate recycled materials in our packaging and to
design packages that are capable of being recycled are an example of marketplace
solutions at work today. We believe industry initiative is preferable to government
regulation. The bottom line is that market driven activities foster innovation.

Any attempt now to govern a market that will exist nine years from now, in the
year 2000, is unwise since the history of recycling is short and rapidly evolving. To
legislate recycling routes and national minimum content standards without longer



term data on what infrastructures for collection and processing actually exist, and
what markets are developed, is to act prematurely and precipitously. Our industry
has made dramatic progress toward diverting recyclables from the landfill. Since
the avowed goal of waste management is waste diversion, we believe we should be
allowed to continue on this industrious path, particularly in these times of rapidly
changing developments and the identification of promising innovative technology.
,.s part of Unilever's corporate environmental philosophy, we firmly believe that

the best and most efficient way to further the development of infrastructures and
economically viable markets for materials such as plastics and paperboard, is
through voluntary alliances with government, industry, trade associations, commu-
nity and environmental groups and consumers. If there is a Federal role here, it is
to develop a partnership approach with this alliance and to spur marketplace solu-
tions through new economic incentives and technical assistance.

SOURCE REDUCTION

Unilever U.S. companies consider source reduction a top priority and are actively
working toward reducing packaging at its source for both environmental and eco-
nomic reasons.

In "National Geographic" (May 1991), the renowned garbage archaeologist Wil-
liam L. Rathje points to the business practice of "lightweighting" as a key factor in
leveling off the volume of plastic packaging in the Mallord North Landfill in Illinois
between 1970 and 1986. He says:

businesses seek to eliminate excess packaging with the same fervor
as the most ardent environmentalists. The standard technique for edging
out the competition is 'lightweighting'-making the same item with less
material. The two-liter soda bottle that was 68 grams in 1977 is now 51
grams; plastic gallon milk jugs have gone from 98 to 60 grams. Lighter
means not only thinner but also more crushable. There are indeed more
plastic products, but they have not grown faster in volume than refuse
overall. Glass too has been lightweighted into thinner containers."

Indeed, the grocery industry and its materials suppliers are leaders in the design
of new products and packaging that reduce the weight and volume of waste generat-
ed. For example, Lever Brothers Company ("Lever"), manufacturer of household
products such as Wisk laundry detergent, has launched Wisk Power Scoop, a super-
concentrated powdered laundry detergent in a package representing an average
39.25 percent source reduction when compared to packaging for conventional laun-
dry detergents on a per use basis. Lever has also begun lightweighting its plastic
household product bottles, and by the end of this year will be lightweighting 67 per-
cent of its bottles. This will save the equivalent of 13.7 million bottles from the
waste stream.

Chesebrough-Pond's USA Co., manufacturer of personal care products, has
lightweighted its Cutex nail polish remover bottles by 15 percent, resulting in a
355,500 pounds-per-year reduction of virgin high density polyethylene ("HDPE").
Thomas J. Lipton Co., manufacturer of teas, soups and nutritious snacks, has re-
duced the size and thickness of its Sunkist Fun Fruit cartons and pouches by almost
11 percent and 10 percent respectively. Our margarine manufacturing company,
Van den Bergh Foods, has reduced the amount of plastic in its margarine tubs by
24.5 percent, resulting in approximately 6.5 million pounds less plastic waste per
year. All Unilever U.S. consumer product companies, prior to the passage of State
laws, voluntarily eliminated the use of heavy metal pigments in their packaging.
We have also molded the Society for the Plastics Industry codes into our plastic con-
tainers for identifying plastic resins to facilitate recycling.

For both sound economic and environmental reasons, our industry has been suc-
cessfully reducing the volume and weight of packages over a long period of time and
intends to continue building on its substantial record of achievement. Many compa-
nies, including Unilever U.S., are establishing voluntary source rcduct -n. goals and
are already using the suggested formulas for calculating weight and voi ime reduc-
tions developed by the Coalition of Northeastern Governors ("CONEG").

GMA members believe that it is in our nation's best interests to encourage the
use of appropriate pollution prevention practices by industry, as noted above, have
made great strides in achieving its goals for the products that they sell. While gro-
cery manufacturers fully support prudent pollution prevention, we believe that the
proposed toxic use and source reduction requirements under Title II of S. 976 are
unwarranted and ill-timed. We have serious concerns about these very detailed toxic
use/source reduction requirements for several reasons.
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First, the exclusive focus on toxic use reduction as a means of pollution preven-
tion unnecessarily and unproductively restricts industry's ability to use more effec-
tive alternatives to reduce pollution. This approach could act to disrupt severely
plant operations in certain cams without providing any additional environmental
benefits over much more effective pollution prevention techniques. For example,
there may be cases where recycling or the implementation of new pollution control
technology would allow a facility to substantially reduce the volume of pollution it
generates, without significantly affecting plant operations, while even a slight re-
duction in use of a particular chemical could severely disrupt plant operations.

Rather than requiring specific command-and-control measures, we believe that
Congress should provide appropriate market incentives to allow industry to look at
a broad range of innovative techniques for reducing pollution. These incentives
should encourage industry to take into account the different opportunities for pollu-
tion prevention available at particular plants based on their age, type of equipment
and related factors. From a national policy perspective, we also fear that the focus
of S. 976 on toxic use reduction will create market deterrents to the development of
innovative recycling and pollution control techniques.

GMA member companies believe it would be far more prudent first to allow the
Pollution Prevention Act of 1990 to take effect before implementing the toxic use/
-ource reduction program proposed under Title II of S. 976. Our current base of in-
formation on toxic use and source reduction is insufficient for establishing a sound
regulatory program at the present time. Absent more information, it is possible that
the proposed program in Title II wpuld result in many unnecessary or unproductive
requirements on certain segments of industry, while ignoring various other more se-
rious pollution threats. Through its new reporting requirements under Section 313
of the Emergency Planning and Community Right-to-Know Act, the Pollution Pre-
vention Act will help us to obtain the appropriate information to plan for a sound
regulatory program at a future date, if one is needed at all.

Specific Comments on S. 976
e We strongly support sourcereduction to the limits of evolving technology. But

we oppose establishing mandatory numerical toxics use and source reduction goals
as contemplated under Section 202 of S. 976 and specified national waste reduction
goalsunder Title II.

* Since wehave already voluntarily source reduced our packaging,further reduc-
tion by governmental mandate could result inpackaging that could not properly pro-
tect our products, particularly food, or expose those handling these products to risks
associated with breakage and spillage.

* It is in the grocery industry's economic best interest to source reduce its pack-
aging to balanced levels and this successful, voluntary approach should not be insti-
tutionalized through legislation. We urge that Federal legislation support these ef-
forts-not by mandating fixed targets, but by ensuring that source reduction main-
tains its position at the top of the integrated waste management hierarchy and is
not shunted aside in favor of "quick fix' approaches such as mandatory numerical
goals.

* Treating toxic use and source reduction provisions together under the sarne
title is confusing and problematic. Moreover, it is premature to legislate addi-ional
pollution prevention requirements until more data has been gathered under the Pol-
lution Prevention Act of 1990 to determine if additional regulation is warranted.

e We strongly oppose inclusion of sweeping new pollution prevention provisions
in S. 976. These provisions give no credit to companies which have already imple-
mented sound toxic use and source reduction measures. Such an approach would pe-
nalize the companies that have already implemented substantial reduction meas-
ures, while rewarding those that have made the least progress. Additionally, greater
flexibility is needed to allow EPA to adjust industry categories and subcategories to
take into account any unique characteristics of a particular class of industrial facili-
ties to take full advantage of the range of pollution reduction opportunities avail-
able to each facility.

* Toxic use and source reduction plans should not be mandated for all facilities
which submit SARA Section 313 reports-only for those which generate significant
quantities of emissions into the air, water and landfills. Language should also delin-
eate between processes and waste, and exclude innocuous uses, such as chlorine for
water disinfection, ammonia as a coolant or phosphoric acid as a cleansing agent-
chemicals critical to the safe production of processed food.

0 As drafted, the plan deals with all hazardous substances. The scope must be
narrowed, either by limiting the number of substances covered, or by establishing
threshold quantities.
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* The plan requires an unreasonable amount of specific, and often redundant, in-
formation which creates huge reporting burdens and intrudes on business manage-
ment prerogatives.

* The proposed medies for noncompliance with the toxic use/source reduction
provisions of S. 976 should be reasonably targeted to the goals of the legislation. As
drafted, EPA (or an authorized State) could require an audit of any facility that
failed to implement a toxic use/source reduction plan. After considering the eco-
nomic and technical feasibility of achieving the requisite reductions, EPA (or an au-
thorized State) could mandate plant and manufacturing process modifications to
achieve those reductions-a draconian measure which should be reserved for facili-
ties which generate the most pollution and would benefit the most froin such
changes.

RECYCLING

Clearly, recycling is important. Recognizing its importance, our industry has been
continually developing more packaging that contains recycled material and is capa-
ble of being recycled.

Paperboard is widely considered to be a convenient, lightweight and safe form of
packaging for many food and consumer products. Higher fiber paper products, such
as old corrugated and newspapers, are recycled at high rates. In fact, the boxes used
in packaging Lever's detergents, for example, are made from 100 percent recycled
paperboard. Chesebrough-Pond's uses recycled paperboard for its Close-up, Aim and
Pepsodent toothpaste cartons, precluding the need for 3.6 million pounds of virgin
board per year.

The recycling infrastructure for lower fiber paperboard, however, was virtually
non-existent until recently. Lower fiber paperboard recycling has lagged because of
the abundance of higher fiber paper products, contamination issues common to pa-
perboard packaging and a lack of processing and de-inking technologies. The tech-
nology issues are now being addressed by industry and progress is being made to
make paperboard recycling a reality. On the West Coast, paperboard recycling has
been given a boost because of increased demand for exporting low-grade paper over-
seas. Although the process and infrastructure may be several years away, paper-
board recycling is a key future initiative for industry. We believe that market forces
are driving this process forward, and it would serve no purpose to assign mandatory
recycling rates to paperboard. An industry ad hoc committee for the review of pa-
perboard recycling is in the formative stages of development.

Plastics recycling is also on the rise. Lever's plastic recycling program is a good
example of industry's efforts to do its fair share to develop a market for recycled
high density polyethylene ("HDPE"). The technology to include HDPE plastic in
bottles was developed ,in the late 1980's. In June of 1990 Lever began filling and
shipping household product bottles containing recycled HDPE at levels between 25
and35 percent. In the development phases of this program, Lever and its bottle sup-
pliers faced mutual challenges: to ensure an adequate supply of HDPE and devise a
way to incorporate it into bottles without contaminating the product or sacrificing
color integrity. Lever and its suppliers expended substantial capital to re-engineer
bottle-making equipment to produce a tri-layer bottle.

Lever's plastics program has several important purposes. One was to set in
motion consumer demand for recycling plastic containers. Consumer demand can
serve as a catalyst for communities to establish their own recycling infrastructure.
The ultimate result would be practical and efficient bottle-to-bottle recycling. An-
other purpose was to reinforce and communicate the virtues of plastics, and to coun-
teract a widespread misperception that plastic is the chief villain in the landfill.
Lever believes, as do its consumers, that plastic offers a clean, safe, convenient and
lightweight form of packaging. The program is also designed to educate consumers
through labeling and advertising that plastic can be recycled. Lever believes that -

consumers, if properly informed, can help drive the recycling process and create a
dynamic market for HDPE. This has been borne out by the thousands of telephone
calls Lever has received from its consumers as a result of its program.

A critical feature of Lever's program is its partnership with its bottle suppliers.
Lever encouraged its largest supplier to build a recycling center, and in turn com-
mitted to purchase half the output of recycled HDPE for the bottles the supplier
manufactures for Lever. This joint venture, and similar ventures by other grocery
industry members and suppliers, is in fact creating an economically viable market
for recycled HDPE.

Now, one year later, Lever is well on its way to meeting its goal of having half of
its bottles contain up to 35 percent recycled plastic. Lever estimates that by doing
so, it will divert the equivalent of 50 million plastic bottles annually from the waste



stream. In this same year, the recycling' rate of HDPE rose from 2 percent to 5.87
percent. Although Lever does not take sole credit for this increase, its plastic pro-
gram, including information on its label on the feasibility of recycling plastic, has
helped increase this rate.

Unilever U.S. believes that plastic recycling can and should be as commonplace as
recycling aluminum and steel cans, glass bottles, newspaper and corrugated cartons.
As collection, sorting and cleaning systems improve and as more markets are devel-
oped for reclaimed plastic, the quality and cost-effectiveness of using recycled mate-
rial will stabilize.

Specifw comments on S. 976
0 The ten percent solid waste reduction goal by the year 2000, coupled with recy-

cling rates of 25 percent by 1995 and 0 percent by 2000, would be exceedingly diffi-
cult to measure and may not be achievable. A waste diversion goal might be a
better approach, with additional emphasis placed on state-of-the-art waste-to-energy
incineration.

* We oppose "minimum recovery and utilization rates for products or groups of
products" and "commodity specific minimum recycled content requirements' for
several reasons. First, we question EPA's ability to measure recovery rates. EPA
lacks data on existing or developing infrastructures. Until a widespread collection
system is established, and EPA has the wherewithal to accurately measure waste
recovery, rates cannot be met and should not be established. Second, utilization
rates, which we assume include minimum content requirements, cannot be justified
on economic grounds until such an infrastructure is, in fact, in place. Third, making
utilization rates specific to actual products or packages would create an uneven
playing field and concomitant market distortions. The standards in S. 976 would put
plastic and paper at a competitive disadvantage.

* We support marketplace solutions and believe that stronger, more aggressive
Federal procurement policy in accordance with Section 304 will help achieve nation-
al environmental waste management goals.

* Once faced with a fixed numerical threshold for the making of a claim, many
manufacturers will do just that: cross the threshold and no more. Having attained
"recycled content" of 25 percent, what incentive remains for the manufacturer to go
beyond? Unable to assure the Administrator that is packaging materials are being
recycled at a 25 percent rate-or that its "refillable' containers are being refilled
"an average of 5 times or more," many manufacturers, to avoid violating Federal
law, will abandon environmental claims altogether. If the objective of RCRA reform
is to stimulate source reduction, recycling and re-use, then we believe that limiting
labeling claims by fixed numerical thresholds will impede constructive action to fur-
ther our environmental objectives.

o In the absence of the substantial infrastructure, mandated goals and content
requirements simply will not work. Currently only 1,600 curbside programs nation-
wide include the collection of plastics. By 1994, the Council on Solid Waste Solutions
("the Council") estimates that some 4,000 community programs will be on-line.
While this is a laudable and ambitious aim, which underlies the Council's pledge to
meet a national 25 percent recycling rate by 1995, its success is dependent upon col-
lection, aggregation, appropriate sorting, transportation and processing. If any of
these functions comes up short because of excessive cost, or if markets do not devel-
op as theorized, then the numeric recycling goal for plastics contained in S. 976 may
not be met within 'the prescribed time frame.

e The establishment of mandated content requirements for paper and plastic
would create serious problems for food manufacturers, particularly if done on a
product by product basis. At this time, sorting systems for paper do not guarantee
that recovered paper is contaminant-free. While the Food and Drug Administration
has established regulations for the use of recycled paperboard for dry foods, its use
with fatty and aqueous food products needs further investigation. In addition, due to
variations in the purity and cleanliness of the post-consumer paper stream, substan-
tial extraction testing would be needed to permit such packaging for use with fatty
and aqueous food products.

* The technology for using recycled plastics of suitable purity for food packaging
is still in its infancy. Currently, only one type of technology exists to adequately
purify post-consumer plastic-and it is limited to the resin, polyethylene terephtha-
late ("PET"). Under mandated content requirements in S. 976, the public would be
subjected to the risk of contamination from food content residues, non-food packag-
ing or incidental exposures (such as the rigid container that held gasoline or chemi-
cals prior to entering the recycling stream). New technologies are needed to ensure
the safety of recycled plastics in food contact situations. We urge the subcommittee
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to confer with the Food and Drug Administration on the potential hazards of any
such mandates, and to exempt food and other FDA-regulated products (cosmetics,
over-the-counter drugs and personal hygiene products) from paperboard and plastic
content requirements.

e In addition to food safety concerns, product integrity problems may also devel-
op from mandated content requirements. For example, in the soap and detergent
business, we have experienced technical difficulties in experimentation from colored
plastics and certain contaminants that can effect product quality.

* Finally, the capital investment required to use secondary materials at the
levels prescribed i. S. 976 may be prohibitive, driving smaller manufacturers out of
business, and creating an unfair advantage for foreign competitors.

PRODUCTS AND PACKAGING ADVISORY BOARD

Section 203 of S. 976 would establish a "Products and Packaging Advisory Board"
("Board") and charge it with various reporting functions related to voluntary source
reduction, reuse and recycling; labeling with respect to plastic resins; and national
packaging standards. Unilever U.S. recognizes the need for gleaning critical infor-
mation from those affected by Federal action in the packaging and labeling arena.
At the same time, we are concerned that such a process, if in the form of an Adviso-
ry Board, could duplicate existing channels of communication, and potentially
impede the significant advances our industry has and will continue to make in man-
aging our share of the solid waste problem.

Today, virtually every sector interested in the packaging and labeling debate is
represented by one or more organized, active and articulate organization. Consumer
product manufacturers are represented individually or through trade associations
and coalitions such as GMA, National Food Processors Association ("NFPA"), Soap
and Detergent Association, or the Grocery Industry Committee. A coalition of 30
trade associations framed a petition for national uniform guidelines filed by the
NFPA with the Federal Trade Commission ("FTC"). See Petitions for Environmental
Marketing and Advertising Guides; Public Hearings, 56 FED. REG. 24968 (May 31,
1991) ("Petitions"). Various State and local officeholders, acting through such orga-
nizations as the National Association of State Attorneys General, an 11-State Attor-
neys General Task Force and CONEG, have also formulated their own proposals,
such as Green Report II and the Preferred Packaging Guidelines.

The EPA and environmental organizations have actively participated in and sup-
ported the p.-ocess of developing uniform national guidelines for labeling and mar-
keting claims now pending before the FTC.

Numerous professional organizations have researched and examined packaging
issues, definitions and standards, sharing information with interested stakeholders.
Recently President Bush appointed a blue-ribbon panel of 25 business, environmen-
tal and academic members to advise him on ways to improve environmental quality
without relying on a traditional regulatory approach. All of these resources are
available to the EPA now to collaborate on packaging and other issues.

As active participants in this process ourselves, Unilever and other GMA mem-
bers are concerned that the creation of a Products and Packaging Board would du-
plicate the efforts underway for the past several years to develop innovative solu-
tions to packaging problems. Moreover, given the statutory 18-month time frame for
the Board's report, we cannot conceive that such a broad mandate as set forth
under Section 203, Subtitle E, can be accomplished within the allotted time period.
By then, rapidly changing technology and innovations in packaging design may
have outpaced standards or policies such a Board could develop, rendering them ob-
solete. Finally, without procedural protections of notice and comment, even though
the Board's guidelines are voluntary, such guidelines may not be credible or reliable
if all affected and knowledgeable parties do not have the opportunity to comment.

In lieu of assembling an advisory Board, we believe Congress should encourage
the FTC to proceed with the promulgation of environmental marketing guidelines
and encourage input from a broad range of affected constituencies.

If such a Board is to be authorized, we recommend that it be made very clear in
the statute that any proposed Board, if retained in the bill, be expressly subject to
the requirements of the Federal Advisory Committee Act. We believe that the Board
should be instructed, in the course of its proposed work, to hold public hearings,
forums and workshops to encourage full public participation and comments from all
facets of industry. Other Federal agencies with relevant expertise should be in-
structed to assist the proposed Board "to the maximum extent practicable" as
deemed appropriate and necessary. Finally, we believe that the Board should have a
sunset date and should cease to exist after it has submitted its report to EPA.



Specific Comments on S. 976
* GMA members oppose the creation of a Federal board with authority to regu-

late packaging, or to develop national packaging guidelines. We are concerned that
the "voluntary" proposed guidelines would become de facto standards. Voluntary
programs are already underway to accomplish this objective.

* GMA members are particularly troubled by the reference to "Products" in the
Board's name and mandate. Products and packaging are not interchangeable; they
satisfy very different roles; coupling them, as S. 976 would do, raises significant
questions about the intent of this provision.

* The composition of the Board is lopsided and comprised mostly of government
officials and packaging manufacturers. The addition of consumer and food product
manufacturers and retailers would add more balance, and would help to ensure that
food safety and product integrity issues were given a fair hearing.

o The list of hazardous substances in products is overly broad and appears to
cover household products. This list should be narrowed to exclude all consumer
goods.

o Instead of establishing a Products and Packaging Advisory Board, Congress
could do more to advance recycling and innovative packaging by supporting promul-
gation by the FTC of environmental marketing guides.

HAZARDOUS CONSTITUENTS IN PRODUCTS

Listing products that contain hazardous substances is the objective of Section 204
of S. 976. Presently, grocery industry products are heavily regulated by the EPA,
FDA and their State counterparts. Ingredients in non-food products are constantly
being assessed not only by the scientists in our companies' research laboratories, but
through scientific studies by our trade associations. In the soap and detergent indus-
try, for example, product ingredients such as phosphorus are the subject of numer-
ous authoritative environmental impact studies. Many such studies have been done
in collaboration with the EPA. Our companies often set higher standards for them-
selves than often required by regulatory agencies.

Based on our industry's high standards of care, Unilever believes that it is not
necessary to establish a new regulatory program such as that envisioned under Sec-
tion 204 of the bill. Both TSCA and RCRA already contain sufficient authorities to
take any of the types of regulatory actions that would be authorized under Section
204. For example, Section 6 of TSCA already authorizes EPA to impose regulatory
requirements "prohibiting or otherwise regulating any manner or method of dispos-
al of [any chemical) substance or mixture, or of any article containing such sub-
stance or mixture, by its manufacturer or processor or by any other person who use,
or disposes of, it for commercial purposes, if EPA finds that a chemical substance
or mixture poses an unreasonable risk of injury to health or the environment.

Rather than create a new program, we believe:
o It would be much more administratively expedient to utilize existing TSCA pro-

grams to achieve the goals of Section 204. At the very least, this program should
rerhain discretionary, rather than mandatory, to give EPA the flexibility to deter-
mine how best to implement its provisions.

If the subcommittee decides to include a program similar to the Section 204 pro-
gram in a RCRA reauthorization bill, we believe that:

* The presently proposed program is far too broad and should be significantly
limited. As an example, the definition of "hazardous substance" under Title I of S.
976 includes the broadest possible range of chemicals from every extant environ-
mental statute, with no de minimus exemptions or provision for exemption of
chemicals that are "naturally occurring" in food, for example, or chemicals in non-
food products that are based on food.

o Rather than impose broad regulatory requirements across the board, all con-
sumer products should be expressly exempt from the regulatory requirements of a
Section 204 program.

* At the very least, this proposed program should include exemptions similar to
the exemptions provided under California's Safe Drinking Water and Toxic Enforce-
ment Act of 1986 ("Proposition 65") in connection with the public warning require-
ments for chemicals that cause cancer or reproductive toxicity. This very stringent
law includes exemptions from these warning requirements if a similar requirement
was already imposed under Federal law.

* The information collection requirements proposed in Section 204(a) are certain-
ly far broader than is necessary. There is no guidance at all on what is required
under this Section when it directs the EPA Administrator to "determine the extent
to which hazardous substances as defined in Section 1004(4) are contained in prod-



ucts distributed in commerce" or what is meant by a "risk" to human health or the
environment.

e The new "listing" requirement under this Section would unreasonably stigma-
tize many of the useful products that society has come to depend on. The psychologi-
cal stigma associated with putting a useful societal product on the proposed list
could not only discourage the use of that product, but could ultimately be counter-
productive and lead to environmental damage due to increased dumping activities.
Unilever recommends that this requirement be deleted or that at the very least, in-
clude a new requirement that only those products that contain an unreasonable risk
be put on the list.

We believe that mandating the EPA to analyze a broad range of hazardous sub-
stances in our products that hav)e already been subject to rigorous scrutiny in our
laboratories, by regulators under established programs, and through scientific study
serves no useful purpose. EPA already has been analyzing the impact of chemicals
on human health and the environment since 1976 under its broad TSCA authorities.
More recently, the EPA- has been subjecting chemicals to an even more rigorous
analysis based primarily on the volume of their exposure to the consuming public.
This new EPA "exposure based" policy requires substantial environmental impact
analyses by the manufacturer and, as such, uncovers all potential unreasonable
risks to human health and the environment: This TSCA evaluation, coupled with
the existing TSCA statutory requirement that significant adverse effects of chemi-
cals revealed in studies be submitted promptly to the EPA pursuant to Section 8(e)
of TSCA, should provide the safeguards to human health and the environment that
proposed Section 204 seeks to provide. To add another layer of regulation would be
duplicative and serve no valuable end.

ENVIRONMENTAL LABELING

Where our industry does unequivocally seek Federal intervention is in the area of
environmental labeling. Unilever and the grocery industry strongly believe that in-
terpretive guides ("Guidelines") for environmental advertising and labeling claims
will bring uniformity to an area that is replete with conflicting and differing regula-
tions proposed or in effect. The FTC is the appropriate agency to take the lead in
developing Guidelines and it is the FTC that should issue these Guidelines.

There are several proposals currently pending in Congress which would set stand-
ards for environmental claims, including The Environmental Marketing Claims Act
of 1991, introduced by Senator Lautenberg on March 12, 1991 (S. 615 or "the Lau-
tenberg bill"), and its companion measure, H.R. 1408, introduced in the-House by
Congressman Sikorski on March 12, 1991 and the "Materials Recycling Enhance-
ment Act of 1991," introduced by Senator Warner on July 15, 1991 (S. 1473).

Concurrently, numerous groups, iepresenting a broad and perhaps unprecedented
nationwide spectrum of differing interests have called for the FTC to take action.

0 There is a strong consensus that a uniform national approach to environmental
labeling and advertising is needed. The States have recognized the need for such an
approach. The National Association of Attorneys General has called upon the FTC
to work with other groups to develop uniform national guides for environmental
claims. See National Association of Attorneys General, Resolution Supporting Devel-
opment of Uniform Guidelines for Environmental Marketing Claims (Mar. 1990); see
also Petitions at 24969. More recently, Attorneys General from 11 States issu.rIl
Green Report II following extensive hearings on environmental claims. Green Rep.t
II confirmed that the Attorneys General Task Force-comprised of government offi-
cials, environmental advocates and business representatives--urged the adoption of
uniform national Guidelines. The Green Report II, at viii (May 1991); see also "Re-
marks by Minnesota Attorney General Hubert H. Humphrey III before the Council
on Plastics and Packaging in the Environment," COPPE Update, Jan. 1991, at 1 and
"Remarks of Attorney General Humphrey before the FTC Hearings on Environmen-
tal Marketing," 1, 5 (July 17, 1991) (urging FTC to issue Guidelines for environmen-
tal terms). The EPA has also called upon the FTC to begin defining environmental
terms. See Remarks of William K. Reilly before the National Press Club, at 13 (Sept.
26, 1990) and remarks of Henry Habicht II before the FTC at 2 (July 17, 1991).
Moreover, the NFPA, supported by many leading industry associations, including
the GMA and the Grocery Industry Committee, petitioned the FTC to issue uniform
national Guidelines. Unilever U.S. played an important role in developing this peti-
tion. Others have also called for such action by the FTC. Petitions at 25969-24970.

0 The FTC is the authoritative Federal agency on matters relating to consumer
deception and unfair trade practices. It has statutory authority to enforce, and long
years of experience in enforcing, Section 5. It is the preeminent expert in determin-
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ing what inferences reasonable consumers may draw from product labels and adver-
tising.

9 The FTC has demonstrated interest in examining the feasibility of adopting
guidelines by holding hearings on this matter on July 17 and July 18, 1991.

* The FTC's task in formulating Guidelines will be made easier because it will
have available to it the considerable expertise and the full cooperation of the EPA,
as well as the experience and cooperation of the States, industry and public interest
groups. See "Remarks of Commissioner Azcuenaga before the Cosmetic, Toiletry and
Fragrance Association," at 21 (Nov. 15, 1990). Indeed, as evidenced by the petitions
filed with the FTC and the testimony and comments that were submitted to the
FTC on July 17 and 18, 1991, at hearings before the Commission on environmental
laeling, there is no shortage of knowledgeable and experienced outside groups pre-
pared to assist the FTC with environmental Guidelines.

* Congress normally defers to the technical expertise of the appropriate adminis-
trative agency in setting standards or guidelines and, in this case, deference to the
FTC is appropriate in view of its long years of experience in consumer protection. In
fact, Congress should urge the FTC to adopt guidelines for environmental labeling
and advertising claims.

* Should such statutory definitions be developed in accordance with S. 615, and
incorporated into a comprehensive RCRA reauthorization measure, such definitions
will be based on technology fixed in time, thus lacking the flexibility inherent in
FTC guidelines. Since packaging and recycling technology is evolving quickly in this
area, maximum flexibility is required to encourage innovation.

* Congressional proposals specifying threshold numeric standards or definitions
for the use of certain claims could have a chilling effect on consumer education and
packaging advances. The resulting environmental claims silence may also diminish
incentive to develop environmentally innovative packaging. Moreover, consumers,
deprived of knowledge that a package is recyclable, may not take steps to recycle
the package thus failing to further constructive environmental objectives.

We agree with Attorney General Humphrey that Guidelines will set a national
tone for environmental claim regulation. They will provide State and local con-
sumer protection agencies with a model---or even a substitute-for their own laws
and regulations, an alternative that does not exist today. Guidelines will be regard-
ed as authoritative, or at least as highly persuasive, by State and local consumer
protection agencies and by self-regulatory bodies such as the National Advertising
Division of the Better Business Bureau and the television networks. In other contro-
versial areas of advertising, Guidelines have worked to clarify the applicability of
claims.

There is recognition by the States that FTC guides would be observed. Indiana's
new environmental marketing claims statute expressly defers to FTC guides. Ind.
Code 24-5-17, § 2(b) (1991). A Rhode Island official, whose State has enacted its own
environmental labeling law, stated that if the FTC issued Guidelines on environ-
mental claims, "[w]e would be happy to go along. It does not make sense to have 50
different regulations." See Statement by Victor A. Bell, Director of Rhode Island's
Office of Environmental Coordination, in .'Recyclable Claims ire Debated'," New
York Times, Jan. 8, 1991 at Dl, col. 5. Moreover, Guidelines reflect the underlying
principle that a better informed consumer becomes a catalyst for expanded recy-
cling and re-use of packaging materials.

Since product labels and advertisements are a manufacturer's principal means of
communicating with consumers, labels and advertising containing environmental
information can educate consumers about a previously unknown aspect of the pack-
age or product. For example, consumers may learn from a package label that a par-
ticular packaging material, previously thought not to be recyclable, is in fact recycle
(that is, capable of being recycled). In turn, in localities where recycling facilities do
not presently exist, consumers' desire to recycle packaging material they know to be
recyclable, will drive dynamic community forces and spur the development of the
recycling infrastructure necessary to recycle that packaging material. On the other
hand, where recycling facilities do exist, uninformed consumers may fail to dispose
of packaging that could be recycled, unless it is clearly labeled "recyclable." The
educational and motivational benefits to the consumer from responsible environ-
mental labeling and advertising cannot be overemphasized.

In an effort to educate consumers, Lever Brothers includes on the labels of its
plastic household product bottles a message designed to encourage plastic recycling.
In doing so, Lever's goal is to serve as a catalyst to increase recycling efforts and
support the development of a more advanced infrastructure for solid waste disposal.
The label reads:



SUPPORT PLASTIC RECYCLING

AND

PLEASE HELP: We are now using technology that can include recycled plastic in
our bottles at levels between 25 percent and 35 percent. But to do so consistently,
we need more recycled plastic. So please encourage recycling in your community.

Unilever U.S. believes that the ongoing dissemination of environmental messages
like Lever's on packaging and in advertising has contributed to an increased recy-
cling rate of HDPE (2 percent in 1989 to 5.87 percent at the end of 1990), and has
received favorable reactions from consumers, manufacturers, retailers and the attor-
neys general in Green Report II.

Unilever and GMA appreciate this opportunity to address S. 976 and related
issues.

PREPARED STATEMENT OF DR. WILLIAM M. FERRETrI

INrRODUCTION

By way of introduction, my name is William M. Ferretti. I am Director of the
New York State Office of Recycling Market Development, housed within the State's
Department of Economic Development. In addition, to my market development
duties, I serve as one of Governor Mario M. Cuomo's representatives to the Coalition
of Northeast Governors' (CONEG) Source Reduction Task Force. I also serve as
Chair as the Northeast Recycling Council (NERC), an organization of State recycling
officials sponsored by the Council of State Governments.

As you may be aware, the northeastern States have been actively pursuing a re-
gional source reduction and recycling agenda for the last four years. My purpose
today is to briefly introduce the subcommittee to New York State's Office of Recy-
cling Market Development, describe the regional initiatives that the Northeastern
States have undertaken, and make the following points:

1. that there remain significant marketplace barriers to achieving an optimum
level of source reduction and recycling; and

2. that the marketwide nature of these barriers require, preferably, regional and
Federal action, but action that goes beyond what is contemplated in Senate bill 976.

NEW YORK STATE'S MARKET DEVELOPMENT PROGRAM

The Office of Recycling Market Development (ORMD) is New York State's lead
agent for fostering the supply and demand conditions necessary to establish recy-
cling as a vital component of the State's solid waste management strategy. Estab-
lished in 1988 as part of the State Department of Economic Development, the Office
is authorized to deliver a broad range of financial and technical services to the
State's recycling community.

Our work is guided by the following objectives:
e to develop the State's industrial capacity for making use of recyclable materi-

als;
• to indirectly influence the development of similar industrial capacity outside of

the State;
* to assist New York State companies in identifying and developing markets for

products they manufacture using recycled materials;
e to assist municipalities and businesses with identifying and securing outlets for

their recyclable materials;
0 to assist municipalities and businesses in developing materials collection pro-

grams and marketing strategies that position them as reliable suppliers of quality
raw materials; and

* to develop a supply infrastructure in New York that is capable of transforming
the materials collected by municipal and commercial programs into readily usable
industrial inputs.

I have added a copy of my Office's 1990 Annual Report to this testimony in order
to provide you with more details about the breadth of our program activity.

REGIONAL INITIATIVES IN THE NORTHEAST

CONEG
Since 1988, the CONEG States have been working with industry and other inter-

ested parties to develop and implement a region-wide coordinated strategy on source
reduction focusing specifically on packaging waste.' The foundation of this initiative



has been a set of guidelines which focus manufacturers on actions they can take to
reduce the disposal impact of packaging waste by: (1) changing to more environmen-
tally benign materials; (2) reducing the total volume and weight of disposable pack-
aging generated; and (3) increasing the recyclability and recycled content of packag-
ing products. In addition, the Northeast governors anticipated that these Preferred
Packaging Guidelines would provide policy direction for the States and industry to
develop quantifiable indices, goals, standards and timetables for the reduction of
packaging marketed in the Northeast.

The CONEG Pr,-ferred Packaging Guidelines are as follows:
1. Eliminate Pe'.haging: Whenever possible, eliminate the package altogether. The

need for any packaging of a product should be evaluated in the research and devel-
opment stages and prior to introductions in the marketplace.

2. Minimize Packaging: For those products that must be packaged, consider meth-
ods of minimizing the amount of material used in the packaging.

3. Refill or Reuse Packaging: Design packages that are either consumable, return-
able or refillable/reusable.

4. Recyclable and Recycled Packaging Produce packages that are recyclable. Use
recycled material to produce packaging.

A more detailed description of the Preferred Packaging Guidelines is included as
Appendix A of this testimony.

To move the state-of-the-art in waste reduction further, the CONEG governors
have charged a series of working groups to identify tangible steps for making the
Preferred Packaging Guidelines operational. In 1990, this resulted in the drafting of
model legislation for reducing the toxicity of packaging by requiring manufacturers
and distributors to eliminate the use of four heavy metals (lead, cadmium, mercury
and hexavalent chromium) from packaging materials.

To date, eight States, including New York, have enacted the legislation. In addi-
tion, I have been advised that the CONEG model legislation served as the basis for
Senate bill 730, introduced in this session of the 102nd Congress by Senator Lauten-
berg.

In May of this year, the CONEG governors issued a challenge to 200 of this coun-
try's largest producers and users of packaging to: 1) begin practicing, voluntarily,
the Preferred Packaging Guidelines; 2) set goals for reducing the solid waste contri-
bution made bypackaging; and 3) report to the governors on their progress and ac-
complishments. lo date, more than 20 companies have accepted the Challenge.

NERC
Over the past two years, there has been an explosion in the number of companies

advertising their products as "green" or environmentally sensitive. In many cases,
these advertising claims employ logos or terms like "recyclable" or "recycled" with-
out clarifying what those terms actually imply. Simultaneously, New York and
other States recognized that regulating the use of such terms could promote the pro-
duction of items that yield low solid waste management burdens and increase oppor-
tunities for reuse and recycling.

Recognizing that the potential for inconsistency among States in addressing this
policy issue was large and threatened to undermine any benefit that could be gained
v taking action, New York State and its northeastern neighbors (through the

Northeast Recycling Council) joined together to develop a recommended set of crite-
ria for qualifying the reusability, recyclability and recycled content of products and
packaging. These criteria are now the basis for State legislation and regulations
being developed throughout the region.

NEXT STEPS
To continue the momentum created by these initiatives, my State colleagues from

Connecticut, Maine, New Hampshire, Pennsylvania, Rhode Island and Vermont
have been charged by our governors to undertake two substantive tasks. One is to
follow-up the CONEG Challenge with an educational program for industry com-
prised of:

* the production and release of a Preferred Packaging Manual that will provide
general guidance on how to put the Preferred Packaging Guidelines into practice;
how to set goals for source reduction, packaging reuse, recyclability and recycled
content; Fad to provide a recommended format for reporting on progress in imple-
menting the Guidelines; and

* a series of workshops on how to implement the Preferred Packaging Guidelines
for those companies accepting the CONEG Challenge.

The second task is to prepare, in consultation with industry and other interested
parties, draft model legislation that provides for the establishment of packaging
goals, guidelines and standards that must be met by all packaging sold in the



Northeast. In charging us with this formidable task, the governors also established
some guiding parameters. They are as follows:

* The legislation should establish an administrative framework that is flexible
and equitable in that it allows manufacturers choice in how to meet the goals,
guidelines and standards.

* The legislation should provide a method of determining the achievement of
packaging waste reduction by industry. This method should include means for meas-
uring and giving credit for packaging source reduction, packaging reuse, packaging
recyclability and the recycled content of packaging.

* The drafting process should consider institutional barriers to meeting the goals,
guidelines and standards.

This model legislation is to be completed in time for introduction in the 1992
State legislative season.

WHAT HAVE WE LEARNED FROM THESE INITIATIVES?

From our own work in developing recycling markets, and our participation in
CONEG and NERC, we have gained some unique insights into the challenge of
crafting policy initiatives desired to achieve our overarching solid waste goal of re-
ducing the amount of materia requiring disposal.

Without a doubt, there are significant steps being taken by the private sector in
this country and elsewhere to achieve packaging source reductions and/or increase
the use of recyclable materials. I would argue, however, that only in some instances
are these actions being driven by the signals provided by the pricing system. More
often than not, unfortunately, these achievements have been motivated by a desire
to avoid regulatory action.

The question we need to consider is why these actions would not have occurred in
the absence of considerable public scrutiny and State legislative pressure. My con-
clusion is that the marketplace is sufficiently distorted to make it difficult for firms
to realize economic benefits by utilizing recyclable instead of virgin materials or
from making investments to source reduce products or by ensuring that those prod-
ucts can be recovered and reused or recycled at high rates. Furthermore, once they
do commit to a waste reduction program, there are no signals from the marketplace
that enable companies to identify an optimum course of action via source reduction,
reusability and recyclability.

2 3
There are, I believe, a number of factors contributing to this uneven market con-

dition. These include a set of policies and market flaws that effectively allow compa-
nies and consumers not to be accountable for the ultimate financial and social costs
associated with the management of packaging and products once they have been
discarded as waste. Two principal factors contributing to these distortions are:

* the price system's failure to internalize solid waste management costs into a
product's price; and

* public finance practices that undervalue the price of solid waste disposal.
Correcting for the first distorting factor necessitates adjustments to a product's

price that internalize the waste management costs that manufacturers and consum-
ers currently escape bearing. Correcting for the latter will require a similar inter-
nalization of costs into public finance decisions.4

It is these types of corrective actions that I eyq ect the Northeast States will be
addressing as we craft the model legislation i +erenced earlier. Obviously, the
market-based nature of the distorting factors suggests that a regional approach is
likely to be more effective than individual, State-by-State approaches but not as ef-
fective as a nation-wide approach offered by the occasion of RCRA's reauthorization.

POLICY OPTIONS FOR ADDRESSING THE MARKET DISTORTIONS

As I have noted, a number of the northeastern States have concluded that the
most effective means for promoting the achievement of waste reduction via source
reduction, reuse and recycling is to take legislative action aimed at eliminating or
correcting for the market distorting factors that lead to waste production, the subse-
quent rapid depletion of disposal capacity, and the environmental hazards posed and
realized as a consequence. At least part of the reason for this decision to take a leg-
islative course stems from the phenomenon noted earlier-that the voluntary ac-
tions being taken by companies today occur in the absence of market signals. As a
result there is, no guarantee of an optimal outcome.

While it is too early to describe what the draft legislation will contain, the policy
options for exploiting the motivating nature of the market place have been well re-
searched. I am referring here to corrective actions that would motivate waste reduc-
tion through price signals--signals that would help companies make, on the output



side, optimal choices regarding design and production that incorporates source re-
duction, reusability, recyclability and, on the input side, appropriate decisions re-
garding the utilization of recyclable materials as the raw materials of production.

Among the policy options we are likely to consider in the coming months are:
* the application of a packaging tax reflecting the full cost of disposal with cred-

its for product source reduction or for investments by the manufacturer to retrieve
and recycle the used product;

* the creation of a market for waste reduction through the trading of permits;
and

* a requirement that all public and private disposal capP.city be fully valued to
reflect the replacement, depletion, and environmental costs, as well as the complete
costs of operation.

CONCLUSIONS

Given this base of experience, I believe that Title II of Senate bill 976, with its
emphasis on advisory boards, research and recommendations for voluntary action
wil fall short of yielding the fundamental marketplace developments that need to
occur if waste reduction is to become an achievable public policy objective.

A critical mass of States in the Northeast, including my own, have set a course to
explore market-directed actions for yielding lasting reductions in the generation and
disposal of solid waste. It is our hope that you will avail yourselves of the work we
have accomplished in the areas of toxics reduction and product labeling. Further-
more, we hope that our current work on model legislation for the region can con-
tribute to the work of this subcommittee as it prepares its final version of the RCRA
amendments.

For many of us, the solid waste crisis is immediate, demanding our attention and
action today. RCRA is the vehicle for the Federal Government to become a partner
with the States in filling the market prescriptions which I have described. Our con-
cern, however, is that the body of experience and progress that States have achieved
in- this field will be ignored or, in the worst case, undone. With that cautionary note,
we look forward to a Federal role in this arena.

NOTES

CONEG-PREFERRED PACKAGING GUIDELINES

The singular focus on packaging is attributable to the fact that this product category ac-
counts for almost 32 percent of the solid waste tonnage generated in the United States today.

2 Our experience has shown that the Preferred Packaging Guidelines cannot be treated as a
hierarchy of actions where the first action in the guideline is better than the second and so on.
It is not clear, for example, that a firn has made the optimum or best decision if by redesigning
a currently recycled package to be source reduced, the end result is a non-recyclable item re-
quiring disposal.

3 "Optimum" or "best" choice, as used in this presentation refers to a decision by the firm
which accounts for all of the costs associated with a given package, including the waste manage-
ment and environmental costs which the producer (and consumer) escape bearing, but are
borne, nevertheless, by society at large.

4 As part of its law requiring every municipality to establish mandatory recycling programs
by September, 1992, New York State has attempted to achieve this public finance internaliza-
tion of waste management costs. While each locality is free to select the materials it will recover
for recycling, it must provide an economic justification for the materials it decides not to recov-
er. This "economic markets" test requires the source separation of those materials for which the
full avoided cost of proper collection, transportation and disposal of the source separated materi-
al is equal to or greater than the cost of collection, transportation and sale of the material (for
recycling) less the revenues received from their sale.

The one potential weakness in this test, however, is that it does not prevent New York local-
ities from considering underpriced disposal capacity in other States as the metric against which
they evaluate the costs of recovering materials for recycling. A Federal requirement that all
disposal capacity be fully valued, to reflect the replacement, depletion, and environmental costs,
as well as the complete costs of operation would close that loophole.

PREPARED STATEMENT OF GEOFFREY LOMAX

Chairman Baucus, Senator Chafee, and members of the committee, thank you for
this opportunity to testify today on behalf of the National Environmental Law
Center (NEL), a national non-profit litigation and policy organization dedicated to
the enforcement and development of innovative pollution prevention policies.

My name is Geoffrey Lomax, and I am a research scientist with the National En-
vironmental Law Center. Over the last eighteen months, in conjunction with Econo-
mist Robert Stone and Associate Professor Nicholas Ashford of the Massachusetts
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Institute of Technology, we conducted research into the feasibility, and social and
economic impacts of recycling standards for package ng. This work culminated with
the release of two reports, "The Art of the Possible' and "Package Deal." These re-
ports detail the findings that I will now summarize.

Our work also pertains to your question of whether a system of national packag-
ing standards should be included as part of a product and packaging provision in 1 .
976, so I will use this opportunity to both convey our findings and offer comments
on the proposed legislation.

I. BACKGROUND ON RECYCLING

To address the economic and environmental problems caused by increasing solid
waste, legislators and advocacy groups have begun to explore other management op-
tions, particularly recycling. Recycling has gained favor in part because it repre-
sents the least cost and least polluting management strategy.

However, today only about 13 percent of our garbage is recycled, so the key ques-
tion facing policy makers today is, "what do we have to do to make recycling
work?"

To answer this question, one must examine the recycling process in order to un-
derstand where policies can be most productively applied. Recycling creates a flow
of goods and materials from businesses, to consumers, to local collection programs,
and then back to business. If any part of this cycle is not working then recycling
quickly grinds to a halt. Recycling is a simple case of supply and demand, where
manufacturers must purchase the materials provided through local collection pro-
grams.

Today, however, we have a problem of both a lack of supply and demand. As part
of the effort to remedy this problem, recycling advocates are now focused on policies
that stimulate both, but they have put emphasis on policies to improve demand.

For example, States and local governments have implemented statutes to increase
demand for recycled materials. Prominent among these are measures that require
manufacturers to use recycled materials. For example, five States require publishers
of newspapers to use minimum amounts of recycled newsprint. Wisconsin requires
plastic containers to contain minimum amounts of recycled material. In California,
makers of trash bags and glass containers are also required to use recycled materi-
al.

Another approach is the enactment of recycling standards for products. Recycling
standards establish guidelines that set minimum performance standards for the ma-
terials used in products. They require either (1) that the materials used in products
or the products themselves achieve certain levels of recycling, or (2) that individual
products contain certain amounts of recyr.! ,l material. Recycling standards do not
dictate a specific method of compliance but rather try to induce an outcome through
compliance with a flexible standard. The goal is to organize and maintain but not
replace the free market.

The studies we conducted examined the feasibility and impacts of recycling stand-
ards for packaging. Packaging standards have been proposed in a number of States.
The idea here is that because packaging is the largest single source of municipal
solid waste--comprising approximately one-third of the waste stream-it is there
where recycling standards can be most productively applied. Furthermore, in the
absence of standards packaging waste will increase in volume and complexity. The
trend toward more complex multi-material packaging, such as ketchup bottles with
three types of plastic, is troubling; because, such packaging is difficult to recycle.

II. GOAL OF OUR RESEARCH

We examined packaging standards such as those found in legislation put forward
in Massachusetts. The legislation proposed in Massachusetts would set three condi-
tions on packaging, it must either (1) contain recycled materials, (2) be made from
materials which have achieved high recycling rates, or (3) be reusable. Failure to
comply ultimately carries the threat of market prohibition. In other words, if your
package does not meet one of these three standards then you must change it. I will
focus my comments on the first two standards, to contain recycled materials or to be
made from materials which have achieved high recycling rates.

These standards are intended to create demand for recycled materials by giving
packagers strong incentive to (1) use recycled materials in their products or (2) use
materials which they can ensure are being recycled. The second standard does not
necessarily guarantee that a package will be recycled; however, it does create a
strong incentive to do so. The practical impact will be that packagers will (a) select
materials that are easily recyclable, (b) design their package in a way that facili-
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tates recycling, and (c) promote the recycling of their product. This type uf activity
is commonly referred to as "designing for recycling."

We were asked to determine whether packagers could meet the standards put for-
ward in the Massachusetts bill. To determine whether packagers could meet the
standards, we conducted two levels of investigation: (1) we looked at the potential
for each material commonly used in packaging to reach high recycling rates, (i.e.
around 50 percent by the year 2000), and (2) we conducted five case studies of "prob-
lem products" held up as examples where recycling standards would be impractical.

I1. SUMMARY OF OUR FINDINGS "ART OF THE POSSIBLE"

(1) The Potential for Materials to Reach High Recycling Rates:
We found that some of materials used in packaging are being recycled at modest

rates of 15 to 25 percent, and all of these have the technical potential to go much
higher. We identified three factors that generally govern the prospects for increas-
ing a material's recycling rate. They include:

(a) Recycling Technology: Technologies must exist that allow for the successful re-
processing of materials commonly found in municipal solid waste.

(b) Feasibility of Collection and Separation: Collection and sorting of materials is
an integral part of any serious recycling effort, since recycling often depends on sup-
plies of separated, uncontaminated materials.

(c) Product Design: By making products out of materials that are easily collected,
separated, and reprocessed, recycling rates can be greatly improved. Referred to as
"designing for recycling," a product can be made in ways which increase its recycla-
bility and which increase the fraction of the product containing recycled materials.

Paper
Paper is now at a recycling rate of about 25 percent, and the industry has estab-

lished a 40 percent recovery goal by 1995. It is important to recognize that recovery
does not necessarily mean the material will be used in new products; it could be
burned at the facility to generate energy. However, since collection will increase
substantially, we anticipate more recycled paper will be used in products. As long as
there is an adequate supply, there is no technical reason why paper cannot achieve
high rates, and recent trends suggest it will. Innovative new recycling technologies
are being developed as are new products to use recycled materials. For example,
Gyroclean technology and processes used by Fort Howard paper can now remove
stickless" and varnishes allowing for the recycling of products that once had to be
disposed of, such as junk mail and magazines. Chesapeake Corp. of Virginia, has in-
troduced a new low-cost process for the recycling of newsprint, corrugated card-
board, and unsorted office paper in one feed stream. The system is noted for its sim-
plicity and its ability to cut paper recycling cost by a third. Pan Terre America
offers a unique low-cost insulating board for the construction industry made from
old newspaper, magazines, and boxes. New design breakthroughs such as the use of
water soluble adhesives and inks that do not contain heavy metals will also facili-
tate recycling.

Glass
The story is similar for glass packaging. Citizen interest in recycling combined

with education efforts by recyclers, municipalities, and the Glass Packaging Insti-
tute have resulted in an improved supply of high quality color separated cullet, or
waste glass. The glass industry is continuing to improve separation and cleaning
technologies, and even with current technology, industry believes that cullet usage
can be increased. Today some facilities are already using 40 to 80 percent recycled
glass in their furnaces.

Furthermore, enterprises such as fiberglass manufacturers can use culled, and in
California the fiberglass industry will achieve a 30 percent utilization rate by 1995.
Other entrepreneurs have found innovative uses for cullet in drainage systems, sand
blasting equipment and building materials.

Metals
bMetals, principally aluminum and steel, have a history of high recycling. Both in-

dustries have been working for decades to increase recovery of scrap, and improve
the efficiency by which it is processed. The steel industry has had an annual recy-
cling rate of more than 50 percent for well over 50 years, and today, the Steel Can
Recycling Institute is working aggressively to recycle at least 25 percent of the steel
cans in MSW with a goal of 66 percent by 1995. Some collection programs report
capture rates of up to 45 percent for steel cans.



The Aluminum Association -'eports similar success, and estimates the recycling
rate for all aluminum to be 35 percent. Thanks to its high market value, innovative
new ways will be developed to recover more aluminum from the wastestream.
Plastic Resins

Th,. plastics industry, considered the laggard in recycling, has also made consider-
able progress in recycling some types of plastics. There are six common plastics, or
resins, in use today. Each is a different material with distinct chemical and physical
properties.

PET plastic, commonly used in soda bottles, is recycled at a rate of over 50 per-
cent in Massachusetts because most of the containers are collected through the
States bottle bill. Nationally, PET soda bottles are recycled at a rate of about 30
percent. HDPE is another type of plastic that can attain high recycling rates be-
cause significant efforts are being made in the areas of recycling technology, collec-
tion and product design. Improvements in these areas led to the success of PET re-
cycling. Other plastics, however, have less of a potential for high rates of recycling.
They will have a difficult time meeting the rates established in the Massachusetts
legislation.

Our analysis indicated that plastic recycling efforts are being spearheaded by pri-
vate entrepreneurs and research efforts supported by the Council for Solid Waste
Solutions and the Rutgers Center for Plastics Recycling. In general, the last few
years have been characterized by remarkable progress. A state of the art facility in

ew York which already recycles 10 million pounds of PET and HDPE a year is
now doubling its capacity. Innovative new techniques such as flotation tanks, cy-
clones and electror-magnetic detection systems are being developed to improve sepa-
ration. EXXON has upgraded the actual HDPE plastic resin to make it more recy-
clable. Graham Recycling Company produces HDPE bottles with 25 to 100 percent
recycled content which have been successfully recycled up to 20 times. Some plastics
can certainly meet the standards, but in order to do so manufacturers will have to
standardize their materials, establish better collection systems, and incorporate re-
cycled plastic into their products.

(2) Case studies of "problem products:"
In the "Art of the Possible" we also looked at certain types of packaging, to see

whether they could meet the standards. Concerns were raised that packaging stand-
ards would result in products disappearing from store shelves. In response to these
concerns, we conducted five case studies of "problem products" that were held up as
examples where recycling standards would be impractical. The products we studied
were milk, shampoo, computer equipment, microwavable food, and plastic food
wrap. While plastic food wraps presented difficulties, we identified a variety of ways
the other products might meet the standards.

For example, milk could continue to packaged in recyclable paper cartons (which,
by-the-way, are now be sought by recyclers because they contain high value fiber),
glass bottles, reusable plastic bottles, (such as the one's manufactured by General
Electric), or the traditional plastic jug that will achieve high utilization rates be-
cause it too is made of high value HDPE.

Microwave food could meet standards by using boxes made from recycled paper-
board and trays made from plastics that meet the required recycling rates. Manu-
facturers might also eliminate some unnecessary packaging, such as the disposable
cooking tray, to facilitate compliance.

In conclusion, in the "Art of the Possible" we found that there is more than a
"potential" for recycling, but rather a myriad of instances where ground-breaking
technologies, innovative collection and separation techniques, and advanced designs
can be used to substantially increase recycling.

IV. SUMMARY OF ECONOMIC IMPACTS "PACKAGE DEAL"

Policy cannot be formulated in a vacuum. Recycling is certainly a noble objective,
but at what cost? This is the second question we were asked to answer.

In the report "Package Deal," we examined the economic impacts of recycling
standards for packaging in Massachusetts. In this investigation, MIT economist
Robert Stone found that "recycling pays". In Massachusetts alone recycling at rates
of 50 percent would yield a net savings of $175 million dollars annually while sig-
nificantly reducing the amount of waste requiring disposal in the State. These bene-
fits would result from the following:

(1) Revenues From Recyclers for Separated Materials
(2) Avoided Subsidies to Virgin Materials
(3) Avoided Disposal Costs of Incineration
(4) Avoided Disposal Costs of Landfilling



Municipalities would be the direct recipients of these savings which are potential.
ly very significant at this time when other services are being cut.

Compliance costs for industry were also explored in the study. The authors expect
that compliance costs would be small for three reasons. First, developers and entre-
preneurs will aggressively market packaging that meets the standards. In general,
packaging is a low-margin, high turnover business, so competition will serve to drive
down costs. As a result, most packaging buyers will not need to devote extensive
resources to familiarize themselves with the program or search for complying pack-
aging. Second, some packaging is already in compliance Third, businesses already
are continuously changing their packaging, on average firms modify their packaging
every two to three years. In addition there is reason to believe that standards will,
in some cases, reduce costs. Research has demonstrated that regulation (or legisla-
tion) can stimulate the innovative performance of industry. Product standards, for
instance, will result in the use of more consistent and uniform materials, which will
in turn improve processing efficiency and reduce costs. I would emphasize that in
the case of product standards regulations most likely to elicit an innovative re-
sponse are those that set stringent standards while providing industry with maxi-
mum flexibility in meeting those standards, and that target industries with the ca-
pacity to innovate.

Or in the words of Michael Porter a professor at the Harvard Business School and
author of the "The Competitive Advantage of Nations":

"Properly constructed regulatory standards, which aim at outcomes and
not methods, will encourage companies to re-engineer their technology. The
result in many cases is a process that not only pollute less but lowers costs
or improves quality . . . Strict product regulations can also prod companies
into innovating to produce less pollution or more resource efficient product
that will be highly valuable internationally."

V. POLICY IMPLICATIONS OP RECYCLING STANDARDS FOR PRODUCTS

The relevant question to this committee is, how does what we learned relate to
the deliberations around S.976? The answer to this question also addresses the com-
mittee's question of whether a system of national packaging standards should be in-
cluded as part of a product and packaging provision in the bill.

Well, first we would conclude that there is no technical reason that requirements
for high recycling rates (called utilization rates in S. 976) can not be set and met.

What we also learned is that if strong standards for packaging and other products
are set, there is plenty of reason to assume that existing barriers currently limiting
utilization would be overcome and that industry would come up with innovative
new ways to make their products and packaging to meet such standards. In other
words, if standards were constructed in a way to emphasize outcomes not methods
then the innovative capacity of the free market could be relied on to achieve compli-
ance.

Furthermore, attainment of such standards will bring about economic benefits
while addressing the growing problem of increasing municipal solid waste. National
policies should be developed to reduce the cost of increasing waste disposal, estimat-
ed to be over $3.0 billion a year for packaging alone, particularly at a time when
cities are cutting other essential services. Left unregulated packaging waste will
continue to grow both in amount and complexity as more complicated and difficult-
to-recycle materials come on the market. Product standards create a regulatory
framework that calls upon the free market to develop methods to meet societal
needs for safe and reliable products and packaging while simultaneously reducing
their burden once they are discarded.

Therefore, if we want to get serious about recycling as a means of reducing the
economic and environmental burden created by increasing waste, then, yes, a man-
datory system of product standards which included packaging should be included in
S. 976.

This conclusion is not only supported by our research, but from experience. As I
mentioned earlier, five States have passed laws requiring recycled content [product
standards] in newspapers. The enactment of these laws sent a clear signal to the
marketplace that has guided investment and served to improve the market
(demand) for recycled newspaper. For example, since the enactment of this legisla-
tion 12 recycling mills and 17 de-inking facilities were committed for completion by
1992. A Canadian firm is now offering $25 a ton for recycled newspaper with 20
year contracts. The existence of markets for newspaper has meant that less is being
disposed of. Previously municipalities were paying to have it hauled away.
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VI. COMMENTS ON AND RECOMMENDATIONS FOR S. 976

I will briefly direct some comments toward S. 976. S. 976 generally establishes uti-
lization rates for different types of materials, thereby creating the expectation that
industry will buy (demand) recycled materials without prescribing who specifically
must purchase them. In other words, the legislation aims at outcomes not methods
which we believe to be an excellent approach.

Also, under S. 976, if the utilization rates are not met, then specific methods are
prescribed for how they are to be attained. This is a good approach; because, it
forces manufacturers to get involved in recycling, or face more stringent regula-
tions. It emphasizes a free market approach, but poses the specter of intervention if
the market cannot remedy its own deficiencies.

In general, we feel S. 976 offers the correct approach to increasing recycling if
certain amendments were made.

First, the bill should clearly mandate that utilization rates are met (not just diver-
sion). The current language does not clearly differentiate between diversion and uti-
lization. Diversion means materials were kept out of landfills; utilization means the
materials were put into new products. Therefore, utilization standards will mean
that materials are actually used in products; therefore, we can be reasonably as-
sured that the environmental benefits of recycling were realized. Second, utilization
standards would create a level of expectation that all industries that use materials,
that are the source of solid waste, will play an active role in the recycling solution.

Second, the bill does not differentiate between the six different types of plastic
resins. Each resin is a different -material with distinct physical and chemical proper-
ties. Some resins are being recycled at high rates, namely PET and HDPE, while
others are recycled at negligible rates. The leaders should not carry the laggards.
The purpose of a packaging standard should be to get the materials that are most-
capable of being recycled into the products that contribute disproportionately to the
problem. In the case of solid waste, packaging is a significant contributor to the
problem, so it should be made from materials that can and will be recycled at high
rates. In order to tell which materials are best, you must make the proper distinc-
tions; therefore, S. 976. should differentiate between the six common plastic resins.

Second, the bill establishes different recovery and utilization rates for different
materials used in the same product, in this case packaging. For example, plastic
containers must meet a much lower standard than glass. Utilization standards for
packaging should be set equally for all materials. This approach creates a level play-
ing field in which all materials will compete evenly. When CAFE standards were
enacted we did not say Ford you need to get 24 m.p.g. and GM you can get 22. In-
stead, we pushed for a standard that moved all manufacturers to the same level of
performance. The same is true for recycling. Those materials which are most recy-
clable should be the ones we ture i.high-volume, high-turnover products such as
packaging, or we will fail to reduce the burdens imposed by increasing solid waste.

As written, with the two problems I have alluded to, the bill could increase the
volume of solid waste by encouraging packagers to switch from highly recycled glass
(say it only hits a 50 percent rate) to a plastic that has a much lower rate because
another plastic like PET is widely recycled.

Finally, S. 976 only requires manufacturers of paper, glass, metal and plastic bot-
tles and containers to report utilization data. Recycled materials can be used in a
variety of products. For example, old PET soda bottles can be recycled into carpet.
The bill should require all significant users of materials to report their use (utiliza-
tion) of recycled materials, or accurate utilization data will not be obtained.

PREPARED STATEMENT OF PAMELA J. DRIVER

Thank you Mr. Chairman and members of the subcommittee for the opportunity
to testify. My name is Pam Driver. I am Director of Government Relations for the
Foodservice & Packaging Institute, located here in Washington. Richard Davis of
James River Corporation is here with me today to assist in answering any questions
you may have. Detailed responses to questions raised in your invitation to testify
are included in our written testimony. S. 976 would affect our industry in a wide
range of areas, but my comments will focus specifically on product and packaging
questions raised by the committee. A list of attachments a pears at the end of this
testimony. I respectfully request that they be entered into the record.

* Attachments have been retained in committee files.



The-Foodservice & Packaging Institute (or FPI) is a 58-year-old trade association
representing 50 manufacturers of egg cartons, meat trays, yogurt, ice cream and
other containers, doilies, placemats, cups, plates, utensils, portion cups and other
items made of paper, plastic and aluminum. Its members sell nationally and inter-
nationally and employ 100,000 plus employees in the United States.

Almost all packaging is recyclable when recycling includes composting and if cost
is not a factor. Minimization of packaging has been and remains a fundamental
component of everyday business economics. Industry is forever conscious of the costs
involved in producing and shipping products. The cost of packaging is an expense
which is minimized to the extent practical and is constantly balanced against the
trade-offs provided by the benefits of the packaging. These benefits include product
protection during shipping, handling and display at retail stores. Packagers have
long used source reduction and recycling but called them such names as "cost effec-
tiveness" and "efficiency." FPI believes that customer-driven requirements and com-
petitive demands provide sufficient stimuli to generate innovative and research-ori-
ented solutions.

Companies have no reason or desire to produce any product that creates lack of
consumer confidence and credibility. To do so undermines their entire business.
Consumers have well-earned trust in the products our members produce. As part of
this process, member companies incorporate existing regulatory requirements and
new technologies.

Can the voluntary approach work? FPI has demonstrated it can. An exciting ex-
ample of voluntary change by our industry to benefit the environment is the volun-
tary phaseout of CFCs from foam foodservice products.

Even before the Clean Air Act of 1990, FPI members completely phased out the
use of fully halogenated chloroflurorocarbons (CFCs). The plan to phaseout CFC-11
and CFC-12 was established in a voluntary agreement reached between polystyrene
producers, the EPA and the Environmental Defense Fund, The National Resources
Defenses Council and Friends of the Earth, as concerned environmental groups, in
April 1988.

On February 16, 1989 the Foodservice & Packaging Institute announced that man-
ufacturers of polystyrene foodservice products were 99 percent frge of the use of
CFCs in production processes. By February 28, 1990 100 percent voluntary elimina-
tion of CFCs was achieved. In November 1990, The United States Environmental
Protection Agency awarded FPI the "Stratospheric Ozone Protection Award" in rec-
ognition of exceptional contributions to global environmental protection.

FPI believes that consumers have a desire and a right to know about the environ-
mental attributes of products and packaging. This information can be useful in pro-
moting environmentally conscious purchasing habits and can stimulate consumer
support for solid waste management programs such as recycling, composting or
waste-to-energy conversion. Therefore, FPI has requested that the Federal Trade
Commission issue voluntary, uniform, national guidelines for the truthful and non-
deceptive presentation of the environmental attributes of consumer products and
packaging.

Our industry has continually sought to reduce the use of packaging as well as re-
ducing the amount of material to manufacture products. Over the past decade the
geometric configuration, weight and packaging requirements of the products and

ckages represented by FPI has resulted in a weight reduction of 17 to 74 percent.
manufacturer are continually experimenting and approving new technologies

which allow them to make products that will accomplish the task for which they
are designed with the minimum usage of raw materials. These reductions have been
made while maintaining or improving performance and sanitation levels. Member
companies have reduced cup weights by as much as 22 percent and placemat
weights by 19 percent since 1985.

The variety of sizes lends itself to reducing waste by providing the consumer with
the amount of the product they need. The same product may be packaged in several
sizes based on individual consumer needs, economic resources and demands based
on research. A product may require different types of packaging depending on
where and how it is to be used or distributed.

FPI supports an integrated solid waste management strategy that includes recy-
cling (and composting as a component of recycling), waste-to-energy conversion and
landfilling. However, any national strategy must maintain flexibility for local com-
munity options. To set recycling rate mandates without consideration of local condi-
tions could result in higher costs to companies, municipalities and ultimately to con-
sumers. Depending on the community-its population, geography, size, location,
socio-economic status--greater emphasis may be placed on one option over another.



Resolutions passed by the National Environmental Health Association and the
International Association of Milk, Food and Environmental Sanitarians state that
"the strategy of minimizing the use of single service in order to alleviate the solid
waste and litter problems is a regressive step in food protection and contrary to the
interests of public health." (Copies of both public health resolutions are included
with the written testimony for the record.) Single use food packaging provides sig-
nificant public health benefits by virtually eliminating the possibility of disease
transmission. In fact, the modern disposable cup was created to reduce the spread of
communicable diseases at the turn of the century. And today the need for sanitary
foodservice products and packaging is greater than ever.

Food safety and public health are of paramount concern. Laws and regulations in
place for more than half a century have contributed to the United States possessing
one of the safest and best food supplies in the world. Legislation mandating recycled
content in food contact surfaces could compromise public health and safety. There
are hundreds of thousands of different packages on the market today and there are
different considerations for each and every package. Recycled content decisions
should be left to the manufacturer, in accordance with applicable food safety and
food surface contact regulations. The decision should be based on the intended end
use of the product and should be item specific rather than category specific, as man-
dated regulations tend to be. Factors related to the collection, cleaning and re-utili-
zation of recycled materials are all critical in this decision process. Manufacturer's
liability is also a concern.

Arbitrary legislation, mandating the use of post-consumer recycled materials in
food packages, may be in conflict with the U.S. Food and Drug Administration's
Good Manufacturing Practices sanitary guidelines. It may also overlook compliance
with existing food safety laws and regulations. In addition, mandated levels of recy-
cled materials may exceed current technical capability and compromise either
safety or product integrity. Industry is continuing to explore technically and eco-
nomically viable approaches to the incorporation of recycled content that are con-
sistent with public health and safety considerations, as well as FDA regulations.

We share some of the concerns of the National Food Processors
Association.Clearly, the primary purpose of food packaging s to preserve and pro-
tect the safety, taste and wholesomeness of food products through our complex na-
tional distribution system.

The focus is on two areas: first, chemical, microbiological and physical contamina-
tion of materials destined for food contact products; second, the loss of physical and
other performance characteristics necessary to assure the integrity of packages
during storage, distribution and ultimate use by consumers.

Since packaging materials may become contaminated in the waste stream, recy-
cling processes must deal with contaminants and produce materials that comply
with FDA requirements. In many cases, these recycling processes are in the develop-
ment stages and further research is needed. The incorporation of recycled materials
must not compromise the capability of a package to protect and preserve public
health.

While FPI recognizes the inclusion of industry representatives on the proposed
Products and Packaging Advisory Board, we question the need for such a board.
Much attention has been focused on the role of packaging in the waste stream, and
implicit in creation of the Board, is the notion that products in commerce today are
generally overpackaged.This does not take into consideration the many values of
packaging and the potential costs and increased waste generated from damage,
spoilage and loss in product quality.

While there are limited instances of over packaging, there are many more in-
stances where market-driven source reduction and efficiency are the case. EPA has
reported on the prominence of reduction and efficiency in packaging. EPA reported
that between 1970 and 1986, total packaging waste grew at a rate just over haIf that
of the overall population growth rate and one-third that of municipal solid waste
generally. There are already strong economic incentives existing for packagers to
reduce packaging. Voluntary guidelines have already been developed by packaging
professionals and are currently being implemented, where appropriate, by manufac-
turers and users.

The development of innovative and creative packaging designs using new technol-
ogies could be stifled by the Board. Constant improvements in product design to re-
flect technological and economic changes would make Federal regulation of packag-
ing extremely complex and cumbersome.

Included with our testimony is a document titled, "Packaging in America in the
1990's: Packaging's Role in Contemporary American Society-The Benefits and
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Challenges." This study provides a useful overview of the benefits of packaging and
the role packaging plays in food packaging, distribution of foods and quality of life.

The role of packaging includes informing consumers and enabling marketers to
draw attention to product uses, benefits, new product innovations and disposal op-
tions. If marketers are unreasonably restricted in the options available to call atten-
tion to new products and features, the high cost of developing new innovations will
prevent new improvements in products and services.

FPI feels that the procedure for determining if a substance presents an unreason-
able risk of injury to health or the environment, under the Toxic Substances Con-
trol Act, provides the proper and necessary safeguards for regulating product com-
position.

The question was posed concerning the use of lead, cadmium, mercury and hexa-
valent chromium in products and packaging. Our industry complies with the Coun-
cil of Northeastern Governors (CONEG) Model Toxics Legislation. Most of the food-
service disposables and packaging industry use water-based inks. The change to
water-based inks has resulted in the virtual elimination of solvent emissions. With
water-based inks, only water vapor is emitted.

For the most part, there have not been problems in using substitutes for lead, cad-
mium, mercury and hexavalent chromium. In some instances, color tone and shad-
ing may have been slightly altered or reduced as a result of substitute materials.
This continual tuning of product packaging color and design is normal with con-
sumer products to reflect new technology methods and processes as the products
move from manufacturer through distribution to the consumer and to disposal.
Also, product information requirements of consumers and regulations result in on-
going review and change.

Competition among packaging materials and suppliers results in continuous pres-
sure to use less packaging, providing an automatic "source reduction" ethic in the
packaging industry. It is important to evaluate solid waste decisions with regard to
all environmental impacts, including public health and safety.

The consumer of the 1990's is demonstrating desire and demand for full and com-
plete information on how products are made, how they are used and how they may
be disposed of safely. The very competitive nature of our marketplace passes those
desires and demands on to the manufacturer and the distribution system to address.
Those companies/organizations who do not fully address consumer needs will find
themselves losing market share and distribution support for their products.

Consumers are educated about prodtict benefits and disposal options from a multi-
tude of sources such as: Product packaging; Word of mouth; Consumer magazines;
Television shows; Newspapers; Direct mail i.e. coupons; Radio shows; Store displays;
Schools; Workplace requirements; Advertising in all media: Television, cable TV,
radio, direct mail, store displays, newspapers, magazines .. .; Legislative regula-
tions at local, State and Federal levels; Industry and trade associations; Educational
and governmental agencies.

Responsibility for complete and up-to-date consumer education is multi-faceted
and rests with all parties listed above and not with any one or two sources. The role
of consumer education is to inform and enable the consumer to maximize the effec-
tive use of a product, understand the benefit of the product and how to dispose of
the product for recycling, composting, waste-to-energy conversion or landfilling. All
products may not meet all disposal options. In addition, the cost of all disposal op-
tions must be considered before making waste management decisions.

We support proper waste management options for the disposal of products and
packaging. Congress must ensure that manufacturers retain maximum flexibility to
utilize recovered materials in the most economically and technologically feasible
manner. It is important, that industry, all levels of the government and consumers
work together to reach integrated solid waste management solutions.

However, safety, health and sanitation needs must remain paramount in all envi-
ronmental decisions.

I would like to commend you, Mr. Chairman, and the entire Subcommittee for
your interest in improving the Resource Conservation and Recovery Act. We sup-
port your holding hearings to arrive at a comprehensive, well-reasoned package of
RCRA amendments. The Foodservice & Packaging Institute, and its 50 members,
look forward to working with you and the subcommittee in the months ahead in
developing comprehensive RCRA legislation that provides meaningful solutions to
legitimate waste management concerns. Thank you for this opportunity to share our
perspective with you.



STATEMENT OF AMERICAN PAPER INSTITUTE

The American Paper Institute (API) appreciates this opportunity to present its
views on packaging and product labeling in the context of RCPA reauthorization.

API is the national trade association of the pulp, paper and paperboard industry.
The associations 175 member companies account for more than 90 percent of the
production of pulp, paper and paperboard in the United States.

1. PACKAGING

While municipal solid waste (MSW) includes materials as diverse as yard and food
wastes and packaging, considerable attention has been focused on the role of pack-
aging in the waste stream. Packaging and shipping containers constitute one-third
of municipal solid waste. Still, the attributes of packaging and their relationship to
the waste stream are not commonly understood. Any consideration of measures to
address packaging on the basis of its waste stream characteristics should also recog-
nize its essential contributions to the quality of life and economic well being of in-
dustrialized nations.

The U.S. enjoys the world's most efficient and effective materials distribution
system, and packaging assures the safe arrival of goods at destination. Modern pack-
aging has increased efficiency and, in the area of food packaging in particular, has
helped reduce waste generated from the household. For example, in the past four
decades, the time reguired for food preparation in the U.S. has decreased by 50 per-
cent, due in part to innovative packaging. Improved food packaging to meet con-
sumer needs for guick preparation and appropriately sized portions has resulted in
reduced food spoilage and less discarded food wastes in MSW. (According to the
United Nations, 17 percent of all food in the U.S. spoils in commerce, compared to a
SO percent spoilage rate in the Soviet Union and a 70 percent spoilage rate in
India.)

Packaging also serves a necessary communications function, providing manufac-
turers with an opportunity to convey important, and often reguired, information to
consumers on product contents, instructions for preparation, nutritional data, uni-
form pricing codes, health warnings, and usage dates. It also serves a function vital
to the U.S. market economy-that of advertising the distinguishable attributes of
products in commerce.

API believes that packaging should be recognized as an essential component of a
thriving economy. Indeed, an exchange economy such as ours cannot function with-
out packaging.

A. Paper and Paperboard Packaging and Source Reduction
Paper and paperboard packaging and its presence in municipal solid waste is a

manageable product of a healthy economy and a sophisticated system of goods dis-
tribution. Efficiency in all packaging, through market-driven source reduction ef-
forts by packaging manufacturers and their customers, has already resulted in sig-
nificant environmental gains. The U.S. Environmental Protection Agency has re-
ported that, between 1970 and 1986 total packaging waste grew at a rate just over
half that of the population growth rate, and one-third that of municipal solid waste
generally. As manufacturers search for ways to reduce costs, there is continued
pressure to reduce the amount of raw materials ub<d in packaging and the amount
of wastes generated.

To fully understand this dynamic, one should realize that-in the case of paper
and paperboard packaging-packaging is an integral part of the cost of a product.
The demands for reductions in that cost are the natural result of sound business.

The following are some concrete examples of source reduction in paper and paper-
board packaging:

e The amount of paperboard packaging material used to produce half-pint milk
cartons has been reduced 21 percent since 1970.

* Since 1974, the amount of paperboard packaging needed to manufacture a half-
gallon ice cream carton has decreased by 12.5 percent.

* For frozen food packaging, the amount of paperboard required has decreased by
40 percent since 1975.

e Cartons used for fresh bakery products have reduced the amount of paperboard
packaging required by 37 percent over a 10-year period. These examples demon-
strate that the marketplace, driven by manufacturer's cost considerations and con-
sumer demands, is able to achieve substantial reductions in paperboard packaging,
while retaining the essential attributes of packaging that consumers desire. API rec-
ogniz that market-based source reduction is an important component of effectiveMSW management.



86

B. Paper and Paperboard Packaging and Recycling
Beyond the market-driven incentives to reduce packaging materials at the source,

the relationship between packaging and recycling is central to a full understanding
of packaging's role in MSW. In 1988, more than 33 percent of all post-consumer
paper and paperboard packaging was recovered for recycling. According to the
latest EPA data compiled by Franklin Associates, paper and paperboard account for
80 percent of all packaging materials recovered for recycling while contributing 58
percent of the packaging and shipping containers generated in MSW.

Corrugated containers represent 70 percent of all the paper and paperboard pack-
aging discarded into the waste stream. These materials have an unparalleled recy-
cling record, with more than 50 percent of all corrugated containers currently being
recovered for recycling. Today there is a market for virtually all the corrugated con-
tainers that can be collected. The real challenge in this area will be to expand col-
lection rates for corrugated containers in the next few years.

For the other 30 percent of paper and paperboard packaging that ends up in
MSW, similar progress is being made. Importantly, in 1990, it is estimated that
almost 15 percent of these products were recovered. This rate will continue to grow
as more supermarkets adopt sack return incentive programs for consumers and pro-
vide recycled content bags. In addition, paper bags and sacks are using increasing
amounts of recycled fiber.

It must also be realized that recycled paper and paperboard packaging often uti-
lizes other, nonpackaging recovered paper grades, thus reducing the overall portion
of paper in solid waste. The prime example is 100 percent recycled content paper-
board, made entirely from recovered paper, which accounts for about half of all fold-
ing cartons in U.S. grocery stores. Producers of folding cartons made from recycled
paperboard consume, for example, substantial amounts of the old newspapers col-
lected in this country.

Indeed, paper and paperboard packaging not only provides essential benefits to
consumers, it also represents a substantial and growing "market" for the paper that
is being recovered in the U.S. This market demand directs recovered paper to those
packaging materials best suited to use secondary fibers, and yet ensures that the
functionality of paper and paperboard packaging is not compromised.

Use of recycled materials in paper and paperboard packaging is merely part of a
broader paper industry commitment to maximize the overall utilization of recovered
paper in its products. The industry has publicly announced a goal to recover for
reuse, both in the U.S. and abroad, 40 percent of all the paper consumed in this
country by the end of 1995. This commitment to paper recycling will involve the
expenditure of billions of dollars to expand existing recycling capacity, and will be
reflected in the increased use of recycled fiber in all product categories, including
paper and paperboard packaging.

C. Legislative Proposals on Packaging
API believes that efforts to control the volume of packaging through arbitrary

regulation, tax mechanisms, or product bans would be inefficient and counterpro-
ductive. Such measures could lead to a reduction in the selection and quality of con-
sumer goods rather than a reduction in municipal solid waste, burdening consumers
and society unnecessarily. Packaging materials must serve certain functions, not
only for the consumer but for the manufacturer that uses the material and the dis-
tributor that gets it to market. Arbitrary recycled fiber requirements or source re-
duction goals could disregard these functional requirements and result in market
dislocations, lower packaging quality, increased damage and loss, higher costs and
less competitive products in the world marketplace.

Source reduction is best implemented through incentives provided by the market-
place--cost saving opportunities and consumer preferences. Voluntary approaches
by manufacturers have been proven to work best because they stimulate a range of
innovative solutions, leading to more broadly accepted practices in commerce. More-
over, packaging concerns should be addressed through an integrated approach to
solid waste management. All management options--recycling, source reduction,
waste-to-energy, composting and landfilling--should be developed through compre-
hensive, long-term planning. Importantly, paper and paperboard packaging is espe-
cially compatible with this range of waste management options.

D. Environmental Marketing Principles
The purpose of product labeling is to provide information about a product that its

marketers feel will be useful and, presumably, appealing to potential customers or
consumers. Government's traditional role has been to ensure that such claims are
not misleading or untruthful and, particularly in recent years, to encourage or re-



quire that certain information be provided. Safety and nutritional labeling of prod-
ucts falls into this latter category as, increasingly, does environmental labeling de-
signed to indicate pursuit of market-driven environmental policy objectives.

API believes Federal guidance is absolutely essential to bring uniformity to, and
ensure responsible use of, environmental claims in product marketing. There is con-
siderable confusion as to the appropriate content and context of such claims. And
the increasing number of inconsistent State regulations in this area threatens to
impose substantial barriers to efficient interstate product marketing. As Congress
addresses environmental marketing issues during RCRA reauthorization, a number
of general points should be considered.

Uniform definitions and guidelines. API believes that some form of standardized
definitions and guidelines should be developed to provide meaning to environmental
terms used in product advertising and labeling, and that Federal leadership by the
Congress in this area is essential.

Critically important, in API's view, is that any standards be uniform, thus avoid-
ing different State requirements that would impede the efficient distribution of
products across political boundaries. Conflicting State standards present significant,
if not insurmountable, barriers to marketers who want to label products for nation-
al distribution. Therefore, even in the absence of preemptive national guidelines, it
is imperative that State and local regulations be consistent vith one another.

Paper recycling symbols. Inconsistent State regulations are of immediate concern
to the recycling segment of the U.S. paper industry, which has a decades-long inter-
est in labeling and recycling promotion. The widely recognized "chasing-arrow;"
symbols that identify recycled and recyclable paper products have been promoted by
the industry, and particularly by manufacturers of 100 percent recycled paperboard,
since the early 1970's. These symbols, developed by one of API's member companies,
have become synonymous with the recycling of paper and paperboard, which cur-
rently account for approximately 80 percent of all "postconsumer" material (as
identified by the U.S. Environmental Protection Agency) recovered in this country
for reuse. The chasing-arrows provide two widely recognized identification market
for recycled and recyclable paper products, and API strongly believes their historic
use in the marketplace must be preserved.

Specific, fact-based labeling. API believes that environmental claims should be as
clear and specific as reasonably possible, as well as fully supportable. In this regard,
we have concern about use of product life cycle, or cradle-to-grave, environmental
assessments. while still potentially helpful as a tool to identify possible areas where
pollution prevention or waste minimization could be achieved, we believe that, until
clear, consistent and scientifically sound protocols are designed, they should be used
with extreme care, if at all, in product promotion. Efforts such as those of the Socie-
ty of Environmental Toxicology and Chemistry (SETAC) to develop a methodology
for preparation of fact-based, peer-reviewed life-cycle inventories of environmental
loadings are a step in the right direction.

Ensuring a "level playing field." Policies must be "material neutral' by providing
the same or essentially comparable standards for competing or substitutable materi-
als. For example, the criteria for determining a "recycled" or "recyclable" container
should be essentially the same for all containers (i.e., paperboard, plastic, glass, alu-
minum, etc.). Additionally, within material-specific product lines, any guidelines
must treat all manufacturers alike and not inadvertently reward a new (or changed)
market entrant or process at the expense of existing producers whose products or
processes have the same or similar attributes.

Application should be prospect.e. API strongly recommends that any labeling
guidance or rules be applied protectively and not to products or packages already
in the consumer pipeline. Adequate time should be provided for manufacturers to
make necessary adjustments in labeling practices, if appropriate, and for products to
"clear" retail shelves prior to enforcement.

E. The Environmental Marketing Claims Act (S. 615)
With respect to S. 615, the "Environmental Marketing Claims Act of 1991," API

welcomes the voluntary aspect of the bill, which imposes standards only if a manu-
facturer chooses to label its product. However, the proposed legislation misses per-
haps the most important objective of Federal guidance in this area by failing to pro-
vide for national uniformity in the face of conflicting State standards. Federal pre-
emption for labeling standards is essential to maintain efficient distribution of prod-
ucts across State boundaries, absent consistent State and local regulations. In this
regard, S. 615 is inadequate to address concerns of product manufacturers.

The following are specific paper industry concerns with the provisions of S. 615:



Section 5: The provision establishes an Independent Advisory Board to make rec-
ommendations to the Administrator regarding environmental marketing claims, yet
the authority of the Board is undermined by specific labeling requirements else-
where in the bill. while not endorsing the creation of such a Board, API believes
that, should an advisory panel be created, the knowledge and expertise of that body
should be relied on to determine appropriate standards for EPA to consider in pro-
mulgating regulations. To deny the Board that authority by providing specific stand-
ards in the bill is simply counterproductive.

Section 6: As noted above, API objects to provisions of Section 6(b) (7) which place
in statute specific standards for use of various environmental claims, while statuto-
ry guidance related to objectives and general criteria that should be used for estab-
lishing such rules is certainly appropriate, we -believe that specific percentage re-
quirements should be avoided. This kind of specificity should be left to a formal
rulemaking.

In addition to the arbritary percentage thresholds contained in this section, two
other issues are of serious concern to API. The first pertains to the reliance on post-
consumer material when defining recycled content and the related restriction on
use of symbols. Our other objection relates to the requirements in Section 6(b) (7) (D)
on use L, terms such as "biodegradable" and "compostable." Given the evolving
technologies associated with waste management techniques that seek to take advan-
tage of degradable products, we find the restrictions in the legislation governing use
of these terms far too specific.

Our objection to the reliance on post-consumer material for determining recycled
content in products deserves a more lengthy explanation. Traditionally, recyclable
paper has been classified into almost 70 specific grades that define its quality and
characteristics for subsequent reuse as a raw material. In recent years, a new and
confusing criterion has come into play, the distinction between what is commonly
referred to as pre- and post-consumer paper. This distinction attempts to delineate
between sources of recovered paper, rather than their characteristics and fiber type,
the relevant factors for the manufacturer who must reformulate the material to
make products of acceptable quality and performance.

Precise verification of post-consumer paper products is also not always possible.
For example, by some definitions, a newspaper would become a post-consumer mate-
rial only after it had been used by a "consumer" and then discarded or separated
for recycling; it would be an "over-issue" or pre-consumer material if it was never
purchased and thus stayed at the newsstand prior to being recovered. It should be
noted that under the definition in S. 615, over-issue newspapers and magazines
likely would not even qualify as pre-consumer waste. To the recycler, however, both
the pre- and post-consumer newspaper look the same and require the same prepara-
tion for reuse as a raw material.

We should also note that we are aware of no public opinion research that verifies
that consumers distinguish recovered paper based on its source. Therefore, to our
knowledgel there is no factual basis to conclude that consumers equate "recycled"
products as those made only from post-consumer material.

Furthermore, as a policy matter, such distinctions will not lead to more recycling
of post-consumer paper than will othervise occur. Today, 70 percent of all paper re-
covered in the U.S. for recycling is what is considered post-consumer material. As
the industry moves to reach its 1995 goal to recover-for domestic recycling and
export-40 percent of all paper Americans consume, nearly 90 percent of all the in-
creased tonnage recovered wil 1 come from the post-consumer stream. The point is
that (a) the vast majority of paper recovered for recycling today is post-consumer
material, and (b) virtually the entire focus of expansion in future recovery will be
on the post-consumer stream.

Finally, the subcommittee should be aware that definitions of key terms, includ-
ing the practicality of the post-consumer concept, are now undergoing review and
scrutiny by key entities, the most notable being the U.S. Environmental Protection
Agency, the Recycling Advisory Council and the ASTM. One alternative to use of
the post-consumer universe receiving consideration-and which API feels has
merit-is to identify a new classification of recyclable paper that would include all
post-consumer products as well as paper and paperboard generally requiring deink-
ing, decoating or cleaning to prepare the fibers for inclusion in recycled furnish.
This universe, in our view, would offer a more practical and readily identifiable
source of material than a strict postconsumer criterion as one measure in determin-
ing "recycled" or "recycled content" products.

In any event, however, we believe it is inappropriate for a statute of this nature
to arbitrarily equate recycled content with post-consumer material. At a minimum,
this decision should be left to rulemaking.
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API also objects to the implication of Section 6(c) that standards should be set in
order to promote "best available use" of material and "best available technology."
Standards should be established for voluntary labeling to provide consumers with
information about the environmental impact of their purchasing decisions. Assum-
ing that, through Federal guidance, accurate and mean-ingful information can be
provided, the marketplace itself will drive product manufacturers to innovative new
uses and technologies. Standards should not be used as a mechanism for circum-
venting this market-based response.

Section 7: API believes that the certification requirements of the bill would be ex-
tremely time-consuming and disruptive of market entry for new products. This
would be particularly true of the recertification requirements, which would apply to
any product when a relevant environmental claim regulation has been revised. Any
procedures established for using environmental marketing claims must recognize
the legitimate concerns of manufacturers to bring products to market, and must be
tailored according to expedite approval by the appropriate Federal authority.

Section 12: API believes that a public information campaign on the meaning of
environmental claims could be extremely productive and could result in a better
educated consumers. Such efforts are useful toward enhancing the overall effective-
ness of the marketplace as a driving force for expanding recycling and other desira-
ble activities.

Section 13: This provision explicitly allows States to enact standards more strin-
gent than those proniulgated by EPA. API believes this would be counterproductive,
and that the real value in Federal guidelines for environmental labeling is to estab-
lish a nationally uniform framework. Unless the States and localities are committed
to applying a consistent set of rules, Federal preemption is necessary to provide uni-
formity for the benefit of both product manufacturers and consumers.

API sincerely appreciate the subcommittee's consideration of the U.S. paper in-
dustry's views on these important issues.

NATIONAL ASSOCIATION OF MANUFACTURERS
WASHINGTON, DC.

August 7, 1991
Hon. Frank Lautenberg
United States Senate
Committee on Environment and Public Works
DEAR SEN. LAUTENBERG:

On behalf of the National Association of Manufacturers (NAM)'s, I would like to
express our concerns with issues concerning the use of environmental marketing
claims and your bill, S. 615, "The Environmental Marketing Claims Act of 1991."

On July 17, 1991, NAM submitted comments to the U.S. Federal Trade Commis-
sion on the use of environmental labeling claims. NAM urged the FTC to provide
guidelines on how terms can be used without being misleading or deceptive. We
hope to continue this dialog as developments progress. NAM has the following reac-
tions in regard to Federal legislation:

* Preemption. To avoid confusion, especially to consumers, any proposed Federal
legislation should allow Federal law to preempt state standards on the use of envi-
ronmental marketing claims. Uniform national standards are required for industry
to be competitive in national and global economies.

* Documentation. Federal legislation requiring EPA to certify individual manu-
facturers' claims is unnecessarily burdensome and inappropriate. Companies should
maintain on file in written form documentation that supports the validity of the en-
vironmental claim used.

* Criminal Penalties. In Federal legislative proposals, criminal penalties are not
needed and would only discourage the use of environmental marketing claims alto-
gether. Civil penalties under the current law should be used where applicable.

* National Consensus Standards. Federal agencies should use national consensus
standards where they exist. The basis of the issue, eliminating consumer and indus-
try confusion, will only come from a consensus-based approach to determining a
standard and creating definitions. Such a standard should be created in a standard-
setting organization in which all parties involved will have a role in determining a
fair standard, e.g., at the American National Standards Institute (ANSI) or the
American Society for Testing and Materials (ASTM).

* Terms. Terms or definitions should not be determied in Federal legislation. The
terms should be created with full participation from experts and based on sound sci-
ence. A voluntary standards-developing organization, such as ANSI or ASTM,
should determie the meaning of words like "recyclable," "recycled," etc.



Applying to the environmental labeling debate as a whole, NAM believes the fol-
lowing:

Overly Simplistic Logos Are Misleading
NAM opposes the use of overly simplistic logos, symbols or seals that do not con-

sider the complexity of environmental science. A product label, when correctly used
and understood by consumers, can facilitate consumer education.

What Environmental Labeling Claims Should Communicate
NAM supports voluntary environmental labeling designed to communicate the

following:
e A manufacturers' commitment to tuie environment and protection of human

health;
e The shared responsibility of government, industry and the consumer to create

and support the recycling infrastructure; and
e Information pertaining to recyclability, reuse and use of recycled materials.
NAM encourages the use of uniform standards for voluntary labeling consistent

with the intent of the Commerce Clause of the U.S. Constitution to avoid barriers to
interstate commerce.

We have attached our comments to the FTC for your convenience.* Please submit
this letter in the official docket for the hearing held on July 31, 1991, in the Senate
Environment and Public Works Subcommittee on Environmental Protection. We
hope to continue this dialog in the future. Again, thank you.

Sincerely, RICHARD H. SElBERT

0 The attachment has been retained in committee files.



RESOURCE CONSERVATION AND RECOVERY
ACT AMENDMENTS OF 1991

WEDNESDAY, SEPTEMBER 11, 1991

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON ENVIRONMENTAL PROTECTION,
Washington, DC.

MINING AND OIL AND GAS WASTES

The subcommittee met, pursuant to notice, at 9:30 a.m. in room
406, Dirksen Senate Office Building, Hon. Max Baucus [chairman
of the committee] presiding.

Present: Senators Baucus, Jeffords, and Symms.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCUS. I welcome everyone here after the August
recess. I do not know how many members of this subcommittee will
be able to attend this morning's hearing; there are many conflicts.
The Judge Thomas hearing is one. The Commerce Committee and
other committees are also meeting. I say to the witnesses and to
others who are attending this hearing that the lack of presence of
members of the committee in no way diminishes the members' in-
terest in the subject. I think that after the August recess just too
many hearings have been scheduled. It is human nature to procras-
tinate. We're now suffering the consequences in the Senate after
the August recess.

Since June of this year, we have held six days of hearings on leg-
islation that Senator Chafee, Senator Burdick, and I have intro-
duced to reauthorize the Resource Conservation and Recovery Act.
So far, we have heard from 53 experts on recycling, pollution pre-
vention, and interstate and international waste exports.

This week we will hold a series of hearings on waste manage-
ment issues like sham recycling, mining waste, oil/gas wastes, and
municipal ash. Next week we will continue our RCRA hearings
with EPA Administrator Bill Reilly, who will be prepared to dis-
cuss the full complement of RCRA reauthorization.

Today, we will focus on mining waste and oil and gas wastes.
These wastes are generated in huge amounts-some 2 billion tons
of mining wastes at 2,500 sites are generated each year, and almost
4 billion tons of drilling muds, reduced waters, and other oil/gas
wastes are generated at 8,000 oil and gas sites each year. In com-
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parison, only 180 million tons of garbage are tossed out each year,
and 250 million tons of hazardous waste.

For more than a decade there has been a heated debate over how
best to manage these large volume wastes. The Congress, the EPA,
the regulating community, and others I, we struggled with a
number of tough questions, such as: What ai'e the health and envi-
ronmental hazardous of such wastes? What kind of damages have
occurred from these wastes? Are these wastes different from other
industrial wastes, and how such these wastes be managed; as haz-
ardous wastes, as solid wastes, or in some other way?

In an effort to answer these questions, the Congress directed the
EPA in 1980 to study these wastes. And we suspended the regula-
tion of these wastes under subtitle C until those studies were com-
plete. Since then, some studies have been finished and some of the
questions answered. We now know that some oil and gas wastes
contain arsenic, benzine, and can be radioactive. We know that
mining waste is often laced with lead, arsenic, cadmium, and other
contaminants. We know that 60 Superfund sites are from mining
activities. And we have evidence of acute impacts on animal life,
fish, and plant life at mining and oil/gas sites that have discharged
wastes and leachates into the environment.

Just last year in my State of Montana, at the Warm Springs
Ponds near Anaconda, hundreds of fish were killed when contami-
nated mine tailings were washed into the Clark Fork River. We
know that regulating these wastes as hazardous wastes will be pro-
hibitively expensive. As we also know in Butte, Montana, cleaning
up for past mistakes can be very expense.

For those of you who aren't familiar with the Butte Superfund
site, let me tell you, it is one of the most complex mine waste sites
in the Nation. We have spent more than $50 million since 1983 to
begin clean-up and we haven't even begun to scratch the surface; it
will take millions more to clean it up right.

One of the lessons that we can all learn from our Butte experi-
ence is that it pays to do it right the first tirr. But one question
that we still have not yet answered is how to , 0 it right; how best
to control these wastes and prevent future Superfund sites from oc-
curring. Some believe that mining and oil and gas wastes are so
dangerous that hazardous waste controls are needed. The EPA,
however, believes tha. these wastes should not be controlled like
other hazardous wastes. Rather, they should be regulated by States
with other approved State regulations and expanded EPA over-
sight.

Unfortunately, it has been five years since EPA called for en-
hanced State regulations for mining wastes, and it still has not
issued those rules. And it has been four years since EPA called for
improved State regulations for oil and gas wastes. Also, again,
which have not yet been issued. Consequently, for more than a
decade, mining and oil and gas wastes have been mostly unregulat-
ed.

Today we will hear from experts on mining and oil and gas
issues. We'll hear from those who support strong Federal regula-
tions and from those who support State regulations. I intend to ex-
plore with the witnesses several thoughts and several questions:
Just how dangerous are these large volume wastes? Should they be



regulated like other hazardous wastes? Or, do we need a special
regulatory approach for these large volume wastes, and, if so, what
type of approach woi ks best?

I thank our witnesses for coming this morning and sharing their
expertise with the committee.

Our first panel includes Mr. Bob Krueger, Commissioner of the
Railroad Commission, State of Texas; Larry Bell, Vice President of
ARCO Oil and Gas, on behalf of the API, from Dallas, Texas; Chris
Shuey, Director of Community Water Quality Program, Southwest
Research and Information Center, from Albuquerque, New Mexico;
Tim Dowd, Executive Director, Interstate Oil and Gas Compact
Commission, Oklahoma City; Denise Bode, President of Independ-
ent Petroleum Association of America; and William Fontenot, En-
vironmental Specialist with the Louisiana Office of Attorney Gen-
eral, Baton Rouge, Louisiana.

While the panel is coming to the table, I want to mention that a
statement from Senator Chafee will be made a part of the record at
this point.

[Senator Chafee's statement follows:]
OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR FROM THE STATE OF

RHODE ISLAND

The oil and gas and mining industries represent two critically important indus-
tries in our society. By their very nature, however, these industrial operations dis-
trub and even destroy natural resources in order to extract valuable energy re-
sources and mineral deposits. Our country depends on these resources.

The problem is that these industrial processes also generate huge volumes of
waste material. There is no disagreement on the point that much of this waste is
apparently not hazardous. However, it is also clear that other waste streams gener-
ated by these activities meet RCRA's definition of hazardousness. Despite their tox-
icity, however, RCRA currently exempts oil and gas and mining wastes from regula-
tion under the Act's hazardous waste regulations.

Among the very difficult questions before us this morning regarding these activi-
ties are: (1) should some of these waste streams be regulated as hazardous; and (2)
should the Federal Government be responsible for a regulatory program, or should
we leave it to the States?

Ultimately, the bottom line questions are: what needs to be done to prevent con-
tamination of the environment from oil, gas and mining activities; and how can we
ensure the health and safety of current and future generations of people who live or
who in the future miy live, in communities surrounding these activities?

In 1980, Congress decided that it needed more information before answering these
questions and asked EPA to study oil and gas and mining waste among others. In
both cases, EPA reported that the waste produced by the oil and gas and mining
industries did not warrant regulation as hazardous waste under RCRA Subtitle C,
and that for the most part, adequate regulatory authority over the industries' oper-
ations existed at the State level.

Yet, as we will hear from some of our witnesses today, environmentalists, citizens,
and even some State officials claim that EPA's studies were inadequate and that
minimum Federal regulation of these activities is desperately needed.

Some of our witnesses this morning will testify about the serious damage being
caused to some of the Nation's most productive wetlands as a result of mismanage-
ment of oil and gas waste. Other witnesses will testify about the dangers posed to
groundwater by certain mining practices which involve the use of cyanide to leach
the last drop of precious elements from mined rock.

After more than a decade of debate, it appears thLt Congress may finally need to
sort out some of these issues. We need to develop a solution that provides some min-
imum Federal assurances that human health and our environment are protected to
the greatest extent possible while allowing reasonable and necessary development of
our energy and mineral resources.

Mr. Chairman, I look forward to working with you in this effort and comment you
for holding these hearings.

Thank you.



Senator BAUCUS. OK, Bob, we will begin with you.

STATEMENT OF ROBERT KRUEGER, COMMISSIONER, RAILROAD
COMMISSION OF TEXAS, AUSTIN, TEXAS

Mr. KRUEGER. Thank you very much, Mr. Chairman. I am
pleased to be here. I come here today as one of the three members
of the Texas Railroad Commission, a century-old commission
which, since 1919, has regulated the exploration, production, and
transportation of oil and gas in our State. I appreciate being here
because I think what you are considering is of consummate impor-
tance to the USA and particularly to my State, which produces
about a quarter of the oil and a third of gas in this country.

As a member of a conservation commission, I am charged with
protecting the environment, protecting the people whom I repre-
sent; and, like you, I am elected to this office. So, like you, I view
my role as being that of a steward rather than simply a user or a
destroyer. I am convinced that with care your legislation can bene-
fit our environment and future generations. I am also convinced
that if the wrong things were done in this legislation, it could
affect tens of thousands of jobs, it could devastate the economies of
some producing States, and it could transfer responsible environ-
mental exploration and drilling activities from the U.S.A. to loca-
tions abroad.

If the wrong policies were to be enacted, I think much of the do-
mestic industry would simply be killed in this country. The multi-
national energy giants would survive, but they would speed their
flight from America to search for oil and gas abroad. Already, six
out of seven of the major energy companies spend the majority of
their exploration and production budgets overseas. I don't expect
such a flight from our shores. But if the wrong policies were adopt-
ed, it could.

If I look just at my own State, there were 250,000 oil and gas
wells producing in 1989, and over 150,000 people employed in jobs
relating to oil and gas extraction. If you stop all the ranching in
Texas and probably all the ranching in Montana, it would not have
as big an economic impact as potentially this bill would have. If
production wastes were to be regulated as industrial wastes, I
think that oil and gas extraction would decline precipitously.

As you are perhaps aware, the Gruy study estimated that 147,000
existing oil wells in Texas alone would have to be plugged and
abandoned-a decrease of 74 percent, and they estimated that
27,900 gas wells would have to be plugged and abandoned, which
would be a decrease of 56 percent-if production wastes were clas-
sified as industrial wastes. I think that such a classification would
sweep like a scythe through our State, levelling oil derricks and
crippling educational and operational budgets. Meanwhile, the
huge capital outflows would leave this country and go abroad. The
lines of oil tankers would increase, unemployment lines would
lengthen, and we would see our dollars sucked up in dry sands of
the the Middle East.

My reading of Senate Bill 976 is not that it intends to treat pro-
duction waste as industrial waste-and I am not trying to be a
Jeremiah. But I do want to offer this caution because I think were



that to happen, the consequences would be so severe that it would
be irresponsible of me not to mention that such a possibility exists.
Just as you have concern for the jobs and well-being of people of
your State, so do we, as elected commissioners, have exactly that
same concern for our environment. We want to take the long-term
view.

The Railroad Commission began regulating oil and gas wastes in
1919. Since that time, we have adopted many rules and regulations
to upgrade drilling and production practices. But over 50 years
before there was an EPA, the Railroad Commission established
rules regulating the protection of our fresh water supplies. There
have been numerous improvements since. And while we appreciate
the concern in Washington for our water quality and our environ-
ment, I can guarantee you that nobody is more concerned about
the quality of water and the environment than the people who are
elected in Texas to look after these responsibilities, and the people
who eat food from that soil and drink the water that is from that
ground, and who breathe the air around those oil wells.

Long before there was an EPA, we were focusing on these issues.
Under FDR, the Interstate Oil and Gas Compact Commission was
established to work with other States. We now have added a
number of additional authorities to our arsenal since 1980. I list
them in my full written testimony, but I would just mention that
in 1983 we were given the authority to fine people $10,000 a day
for pollution violations. In this year's legislative session, we were
given $10 million or more by the legislature to clean up oil field
pollution.

Ninety-eight percent, as you know, of the oil and gas wastes con-
sist of salt water. Essentially, this is salt water taken from the
ground and returned to the place where it was in nature. I view
the fact that we, in Texas, get ten barrels of salt water for every
one barrel of oil really like harvesting-we are removing the oil
and salt water from the ground, and we are harvesting the oil and
returning the salt water to where it was in nature. It is no differ-
ent really from the process of picking apples from an apple tree-
we want to harvest that which is usable and we want to return to
nature that which was there before.

1.6 percent of our waste stream consists of drilling muds, which
are largely water, clay, and barite, and the remaining 0.4 percent
is so-called associated wastes.

I would simply say, because I know that my time is limited, that
what we want to do is have you be convinced, as we are convinced,
that nobody is more concerned for regulating these wastes than we.
That we have not. a-perfect, but certainly a very long track record
and a great deal of experience-we've got hundreds of people who
work on this every day-far more experience than is likely to come
out of Washington. We view these wastes as being wastes which we
are able to handle; and we are constantly working on improving
our procedures. But I would say it is important to maintain the
flexibility that State regulations can allow. And we want you to
focus on the large national problems and leave us with the-respon-
sibility for dealing with wastes that are high in volume but very
low in toxicity.



With that, Mr. Chairman, I appreciate the invitation to be here,
and I'll be glad later to respond to questions.

Senator BAUCUS. Thank you very much, Bob. You and I have
known each other a long time and I very much appreciate the
work that you've done in many different capacities. I thank you
very much for your help here this morning.

Next, Mr. Bell.
Before I proceed, let me remind the witnesses, and I apologize for

not mentioning it earlier, we have a five-minute rule here. When
the red light is on, that means five minutes are up. I do urge all of
you to put your complete statements in the record. All of your
formal testimony will be included in the record.

Next, Mr. Bell, who is Vice President of ARCO.

STATEMENT OF LARRY N. BELL, VICE PRESIDENT, ARCO OIL
AND GAS COMPANY; ON BEHALF OF AMERICAN PETROLEUM
INSTITUTE AND THE MID-CONTINENT OIL AND GAS ASSOCIA.
TION, DALLAS, TEXAS
Mr. BELL. Thank you, Mr. Chairman. I am testifying today on

behalf of both the American Petroleum Institute and the Mid-Con-
tinent Oil and Gas Association. I appreciate the opportunity to
appear here. The issue of oil and gas exploration and production
waste management and regulation is of overriding importance to
our industry and to America's energy security.

We believe S. 976 took the right approach in excluding oil and
gas wastes from the bill's new industrial waste standards. Howev-
er, there are others that are suggesting a whole new RCRA regime
is necessary.

Mr. Chairman, the domestic industry, from the smallest inde-
pendent producer to the largest integrated company, is united in
its concern about the treatment of oil and gas production waste in
the context of RCRA reauthorization. We believe there is good
reason for that concern. The consequences of decisions you could
make might result in the loss of millions of barrels of domestic
energy production and could be measured in tens of billions of dol-
lars by the industry.

The subcommittee has been provided with extensive information
concerning the study conducted by Gruy Engineering for API. One
scenario analyzed by Gruy assumed a hypothetical case in which
oil and gas wastes were regulated under the industrial waste man-
agement provisions of S.976. This scenario would force the shutting
down of 500,000, or about 80 percent, of our oil wells, and 200,000,
or about 75 percent, of our Nation's gas wells. We would lose 13
percent of our oil reserves and 9 percent of our gas reserves. Oil
production would plummet 20 percent in the first year and tens of
thousands would be lost.

Since others have proposed that the exemptions from subtitle C
regulation be repealed for associated wastes, we also ran that case
on the Gruy model using some very conservative assumptions. If
only a small portion of the associated waste tested hazardous, 78
percent of the Nation's oil wells and 50 percent of gas wells would
be shut down, with significant reserve and production losses.



It is clear that additional Federal legislation of oil and gas
wastes would reduce domestic production substantially, would di-
minish reserves, and would place our country increasingly at the
mercy of OPEC imports. It is equally clear that there is no need for
additional Federal regulation of these wastes.

The current mix of State and Federal regulation is uniquely
suited to the effective management of production wastes. The
system has been tuned and developed over time, it works well, it
responds to reality, it is fully capable of meeting newly identified
needs. To apply prescriptive national standards or to regulate pro-
duction wastes as hazardous wastes under RCRA would impose an
enormous, unnecessary cost burden on the industry without dis-
cernible improvement in the environment or in protection of
human health. It would overwhelm the capacity of existing RCRA
facilities. It presumes that EPA could divert already scarce re-
sources and personnel from the urgent business of dealing with
toxic waste to managing high volume, low toxicity oil and gas pro-
duction wastes that are already being managed in a safe and re-
sponsible manner under State and Federal regulations.

I would suggest, Mr. Chairman, that the real issue to be consid-
ered by Congress is this: What regulatory structure best provides
for environmentally and economically sound control of oil and gas
exploration and production wastes? In reaching that decision, con-
sider that State regulation of oil and gas resources and wastes has
existed since the 1930's, as Commissioner Krueger indicated, and
takes into account a wide range of geologic and geographic condi-
tions that exist at over a million exploration and production sites
nationwide.

Three years ago, the EPA extensively studied the production
waste issue and concluded that existing State and Federal regula-
tory programs are generally adequate for controlling oil, gas, and
geothermal wastes. The producing States and EPA are working to
close regulatory gaps and measure State programs against a model
developed by the Interstate Oil and Gas Compact Commission. The
industry supports this effort and is participating fully.

The issue here is not subtitle C or subtitle D of RCRA. Neither
was designed to deal with the unique structure of the oil and gas
production industry. The real issue is the effective management of
E&P wastes in a manner that protects the human health and envi-
ronment and is consistent with the need to assure adequate produc-
tion of domestic oil and gas. Oil and gas waste management has
been studied thoroughly by the EPA and other parties. The consist-
ent conclusion is that these wastes, when properly managed,
present minimal threat to health and the environment, do not war-
rant classification as hazardous under RCRA. A rigid subtitle C ap-
proach is not an appropriate statutory framework in which to ad-
dress operations common to the oil and gas industry. The current
system works; we support it.

I would be glad to answer any questions you may have at the ap-
propriate time.

Senator BAUCUS. Thank you, Mr. Bell. You beat your five min-
utes.

Mr. Shuey.



STATEMENT OF CHRIS SHUEY, DIRECTOR, COMMUNITY WATER
QUALITY PROGRAM, SOUTHWEST RESEARCH AND INFORMA-
TION CENTER, ON BEHALF OF THE NATIONAL CITIZENS' NET-
WORK ON OIL AND GAS WASTES, ALBUQUERQUE, NEW MEXICO
Mr. SHUEY. Thank you, Mr. Chairman. I've been at Southwest

Research and Information Center since 1981, and I have been in-
volved in oil and gas waste issues in the Southwest and nationally
since about 1982. Since February of 1989, I have been a participant
in the Interstate Oil and Gas Compact Commission's Council on
Regulatory Needs as an advisor and in the current State review
process.

I am speaking today on behalf of Southwest Research and Infor-
mation Center and the National Citizens' Network on Oil and Gas
Wastes. The Network's 125 members and supporting groups and in-
dividuals, who are people and communities in 24 States directly af-
fected by the impacts associated with the improper management
and control of exploration and production wastes, urge this com-
mittee to include stringent requirements for the treatment, stor-
age, and disposal of E&P wastes in any RCRA reauthorization bill
that you might develop.

Our concerns and proposals for elements of a Federal oil and gas
waste program were contained in my written statement, and I
would request that that be entered into the record of this proceed-
ing.

In the short time I have today, I would like to discuss what I
would call three myths about this issue: one, that the wastes are
benign, two, that they have been and are being managed and con-
trolled properly, and three, that the IOGCC State review process is
sufficient to supplant the need for a Federal E&P waste program.

First, oil field wastes are not benign. Produced waters almost
always contain high levels of benzene, a proven human carcinogen,
very often contain elevated concentrations of radium 226, another
known human carcinogen. Mr. Chairman, produced water and the
associated wastes, which are the low volume, high toxicity oil field
wastes-like tank bottoms-and, in some cases, oil-base drilling
muds, all exhibit characteristics of hazardous waste, contain many
hazardous constituents, and if not for the statutory exemption,
would already be regulated as hazardous waste. It simply makes no
legal or environmental sense to me that a tank bottom or separator
sludge on an oil lease is not hazardous and that very same or simi-
lar material at a refinery is hazardous.

Second, E&P waste management practices still need substantial
improvement. The damages documented in the report to Congress
largely still exist. There has been very little corrective action, espe-
cially over large areas of pollution in the oil fields. For example, in
my State, there are more than 130 private domestic wells in the
southeast part of New Mexico that are contaminated with brines
and hydrocarbons that are there, in large part, because of past and
current oil field waste disposal practices. There are an estimated
1,000 abandoned reserve pits waiting closure in the Kenai area of
southern Alaska.

Third, the IOCC process I don't believe is sufficient to supplant
the need for a Federal program, and there are at least four rea-



sons. First, the criteria upon which the reviews are based do not
address segregation of associated wastes from the produced water
and the drilling fluids, do not address corrective action of permit-
ted E&P waste sites, do not address abandoned waste sites, and do
not address radioactive oil field wastes. Mandatory ground water
and pit lining is not recommended in cases where an operator has
not demonstrated that site characteristics achieve the same level of
protection.

The criteria really were never intended to be the sole basis of
any Federal regulatory program and the guidance document says
so. The reviews are less than one week long-at least the first one
we did was-and do not include site visits or detailed inspection of
records. The reviews are voluntary, and the States volunteer to im-
plement the recommendations that are made as a result of the re-
views. Peer pressure is the only tool that IOGCC has to force the
States to improve their programs.

We need the force of Federal law to push the States to a higher
level of protection, one based on protection of human health and
the environment. We need Federal sanction for permit fees so that
the States can address the critical understaffing and underfunding
of their E&P waste programs. Ohio, for example, just laid off about
half of its oil and gas well inspectors and 40 percent of its Division
of Oil and Gas staff. We desperately need Federal requirements to
address the serious problem of radioactive oil field wastes, such as
drilling pipes which have been "recycled" as fencing and play-
ground equipment in schools in Mississippi, Louisiana, and Alaska.
Yes, these materials occur naturally but being natural does not
mean they are benign, especially when human intervention causes
radionuclides like radium 226 to be concentrated in the wastes.

In my written statement, we have suggested minimum compo-
nents of a Federal program and we suggest that these components
are reasonable and would establish Federal law for oilfield waste
management practices. I would like to close by citing a couple of
points out of the American Petroleum Institute's E&P waste guid-
ance document. "Non-exempt and potentially hazardous drilling
wastes should not be placed in reserve pits. Drilling personnel
should gather these wastes and store them in labelled leak-proof
containers." We agree with that. "Produced water pits have been
used in lieu of tankage. Produced water pits should be lined and
only operated as a substitute for process vessels." We would agree
with that, too, Mr. Chairman.

Thank you. I would be happy to answer any questions.
Senator BAucus. Thank you very much, Mr. Shuey.
Mr. Dowd.

STATEMENT OF W. TIMOTHY DOWD, EXECUTIVE DIRECTOR,
INTERSTATE OIL AND GAS COMPACT COMMISSION, OKLAHOMA
CITY, OKLAHOMA
Mr. DOWD. Thank you, Mr. Chairman. I am Tim Dowd. I am here

to present the position of the Interstate Oil and Gas Compact Com-
mission, IOGCC. Since the previous three witnesses have all cited
our work, I am beginning bo have some feeling of importance which
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I didn't have when I came into the room, although I note that we
haven't achieved a consensus yet on our efficacy.

The statement which I am submitting for the record is the state-
ment of the I0000 and its present Chairman, Governor Norman
Bangerter of Utah. It also reflects the position contained in corre-
spondence with this committee of Goverrior Bangerter, Governor
Sullivan of Wyoming, and Governor Sinner of North Dakota. At-
tached to the statement are the resolutions or policy positions of
the I0CC adopted over the last five or six years with reference to
these wastes.

It is the States' position, in short, that there is not demonstrated
need for Federal intervention into the waste regulations. As Com-
missioner Krueger said, the States have been regulating oil and gas
wastes for many decades-Texas, since 1919, most of the other
States a similar period of time. The States, like the Congress, have
been increasingly aware of environmental concerns in the past 30
years, and the programs of the States have been continuously up-
graded and I anticipate will continue to be upgraded.

The EPA's report to Congress and the regulatory determination
two years ago found no necessity to declare these wastes "hazard-
ous". Nothing has happened since to change that decision. There
are approximately 800,000 oil, gas, and related wells in the United
States. There is no evidence that these wells, located for the most
part side-by-side with agricultural operations, have caused signifi-
cant environmental damage either to the crops and livestock that
flourish around the well locations or to the farm families that live
nearby.

The IO0CC and its member States support the exemption of
E&P wastes from RCRA subtitle C classification. The States sup-
port the EPA regulatory determination in its definition and lists of
exempt and non-exempt wastes. We see no reason for the Congress
to impose burdensome and duplicate regulations on top of those
that are presently working in the States. And we fear that such
regulation not only would signal the demise of the independent op-
erators indicated, but cause him, in fact, to abandon his locations
and leave that burden of plugging them to the Governments-Fed-
eral and State. Thank you.

Senator BAUCUS. Thank you, Mr. Dowd.
Ms. Bode.'

STATEMENT OF DENISE A. BODE, PRESIDENT, INDEPENDENT
PETROLEUM ASSOCIATION OF AMERICA, WASHINGTON, DC

Ms. BODE. Thank you, Mr. Chairman. I am Denise Bode, Presi-
dent of the Independent Petroleum Association of America. I wel-
come the opportunity to testify today on behalf of IPAA and 44 co-
operating State and regional associations that represent the ap-
proximately 10,000 domestic oil and natural gas producers in 33
States.

As previously noted, the domestic petroleum industry, large and
small, is united in its concern about the treatment of oil and gas
wastes in the context of RCRA reauthorization. IPAA agrees with
the testimony presented at this hearing by the American Petrole-
um Institute and Mid-Continent Oil and Gas. We believe S. 976
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made the right decision for managing wastes by excluding oil and
gas wastes from the bill's new industrial waste standard. Others
are suggesting a whole new RCRA regime is necessary.

Today, I want to share a perspective on this issue from the small-
er oil and gas producers. First, a word about who we are and what
we do might be helpful. Independent producers are small business-
men and women who share the concerns of other small business-
es-rising health care costs, the high cost of capital, taxes and in-
creasing costs of regulatory compliance. A recent IPAA member-
ship survey clearly showed that today's independent producers are
well educated, established, and experienced business people who
share national economic and environmental policy concerns with
the rest of the American public. Of course, what makes independ-
ents unique from other small businesses are the commodities we
produce--oil and natural gas-and the low volumes at which we
produce our product. The majority of our members have 10 employ-
ees or less, and the lion's share of their production comes from
stripper wells. Notwithstanding when you add up the total contri-
butions that independents make to energy security, the numbers
are significant. We drill 85 percent of the wells in this country and
produce 60 percent of the natural gas and 30 percent of the Na-
tion's crude oil.

When we look at the prospect of additional RCRA regulation of
oil and natural gas industry, the level of alarm among independ-
ents is unquestionably greater than that of many large multina-
tional companies. For many of them, it is a question of where they
will drill and produce oil and natural gas. For us, it is a question of
whether we cafi get to the ground to drill and produce at all.

We want to make four relevant points today on any proposed
change in treatment of oil and gas exploration and production
waste. First, oil and gas wastes are effectively and efficiently regu-
lated under current State and Federal requirements. Second, addi-
tional Federal regulation is not needed. Third, additional Federal
RCRA requirements would weaken the domestic oil and natural
gas industry with little, if any, environmental benefit. And finally,
and from my perspective the most important, the most severe eco-
nomic consequences of a Federal RCRA-based regime will fall on
domestic independent producers.

Being good environmental stewards is a challenge for any small
business, especially for independents because there are many envi-
ronmental requirements specific to our industry, but it is a chal-
lenge we are determined to meet. We, too, are committed to doing
it right the first time. That's why IPAA hired consultants to com-
pile a comprehensive listing of environmental requirements. Let's
take a look at what we've got. I think this is interesting for those
who think our industry is under-regulated.

First, We received this compilation of Federal environmental reg-
ulations. These are only the existing environmental regulations-
not worker safety, zoning, royalty management, or any other regu-
latory regime-just environmental compliance requirements specif-
ic to oil and gas producers. On top of that, we needed and devel-
oped compilation of State environmental regulations for oil and gas
producers. Many independents work in more than one State. Here,
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for example, are the environmental requirements for the State of
Texas and the State of Louisiana.

Once we had all these requirements compiled in reference vol-
umes, we produced a 30-hour video tape training program for inde-
pendents to demonstrate real world methods and practices that
ensure compliance for these environmental regulations. Those are
contained right here in front of me. I brought these materials to
show you as graphically as I can that oil and gas drilling and pro-
duction wastes are currently extensively regulated and that the in-
dustry is actively working to ensure compliance.

Now you are right to ask, "Do these regulations protect human
health and the environment?" After an extensive two-year nation-
wide study of that question, the EPA produced its report to Con-
gress which says unequivocally Yes. Here is the report, which you
can see is quite voluminous, for those who think that EPA missed
something.

In addition, the I000 study, which has been discussed, is here.
These materials are the current laws and regulations, a scientific

study of and conclusion about our wastes, and the dynamic process
of on-going improvements in State-based programs that we offer as
evidence to support our position that further RCRA regulation is
not required. Adding an unnecessary and unavoidably costly Feder-
al regulatory regime under RCRA would mean more oil imported
by tanker, less domestic clean-burning natural gas, and the diver-
sion of scarce resources away from real toxic waste problems to a
very low toxicity, high volume waste that EPA says after extensive
study are already being managed in a safe manner by State and
Federal regulations. Is that good environmental policy? Not from
our perspective.

Thank you, Mr. Chairman. I would be willing to answer any
questions.

Senator BAucus. Thank you, Ms. Bode.
Next, Mr. Fontenot.
Mr. FONTENOT. Thank you. If, before my time starts, I could just

tell you that Maureen O'Neill, who is the Assistant Secretary of
the Louisiana Department of Environmental Quality, was sched-
uled to speak and she had an illness in the family, so yesterday
around noon I found out I was going to be coming up here. But if
you need her back, she will be glad to come.

Senator BAUCUS. OK.

STATEMENT OF WILLIAM FONTENOT, ENVIRONMENTAL SPE-
CIALIST, LOUISIANA DEPARTMENT OF JUSTICE; ON BEHALF OF
WILLIAM J. GUSTE, JR., ATTORNEY GENERAL, STATE OF LOU-
ISIANA, BATON ROUGE, LOUISIANA
Mr. FONTENOT. Thank you, Mr. Chairman. My name is William

A. Fontenot. I am Environmental Specialist with the Louisiana De-
partment of Justice and I am here today speaking on behalf of At-
torney General William J. Guste, Jr., who has been the Attorney
General of Louisiana for twenty years.

Attorney General Guste feels that existing State programs, laws,
and regulations covering oil and gas waste have improved in recent
years. But existing laws and programs are far from adequate to
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control oil field wastes. Disposal practices are still allowed which,
according to EPA, can and will cause serious damage to human
health and the environment. These current disposal practices apply
to both hazardous and non-hazardous oil field wastes. Without min-
imum Federal standards, regulations, and oversight, the various
State regulatory agencies will never adequately control the billions
of gallons of hazardous and non-hazardous oil field waste that are
generated in this country every year.

Louisiana is the first and only State to regulate radioactive mate-
rial which is present in salt water and pipe scale associated with
oil and gas production. Industry in Louisiana has been asked to
sample and report on sites which are contaminated with radioac-
tive material. So far, almost 1,000 sites have been identified in Lou-
isiana. Recent statements by representatives of the Louisiana De-
partment of Environmental Quality indicate that they feel as many
as 10,000 sites in Louisiana may be contaminated with this natural-
ly occurring radioactive waste. Without adequate Federal laws, dirt
and other material which is contaminated with hazardous or radio-
active waste from oil and gas operations can easily be shipped
across State boundaries and handled as solid or fill dirt. Clearly,
present law is not adequate to protect human health and the envi-
ronment.

I have a few slides I would like to show you which I think will
help a little bit. I would like to point out that the conservation
agencies in the various States were started because after a large
find in the State of Texas, Oklahoma and Texas went wild in the
early 1900's and Federal troops had to be brought in to control oil
exploration. So much oil was being produced that the price of oil
dropped to 5 cents a barrel. The conservation agencies were then
set up to control the flow of oil, to limit production to keep the
price up.

This is a fairly typical drilling site. This is a producing well with
oil. The white material is salt on the ground. It runs off into the
local area. Oil is a known human carcinogen; just oil itself. One of
the reasons is because it contains things like benzin.

This is a natural gas pipeline. It says, "Warning. Benzine
Hazard."

Here is somebody checking for radiation at pipe scaling. There is
a lot of it and most of it has not been identified yet.

This is a workover rig. Notice the bags at the bottom. The ne t
shot is of these same bags that were left out at a supply place and
had to be hauled off as hazardous waste. If this were at a produc-
tion site, this would be non-hazardous oil field waste.

Senator BAUCUS. What's in the bags?
Mr. FONTENOT. There are a lot of different-there is some chro-

mate and sulphate-
Senator BAuCUS. What are the bags?
Mr. FONTENOT. This is what are called "drilling muds".
Senator BAucus. Muds. OK.
Mr. FONTENOT. It is a combination of material-These things

come onsite; they help in the production of the oil either as lubri-
cants or in helping the stability of the drill hole. I am sure that
one of the people from the industry could give you a better feel for
what this is.
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These are some waste oily materials and solvents from a drill
site that is located a quarter of a mile from State university in
Louisiana. It is now listed as a hazardous waste site. If they had
not left this material on site, it would have been hauled off as non-
hazardous oil field waste but the company had gone bankrupt.

This is a fairly typical oil salt water pit. Here is a large pit with
extensive salt water damage around it. It is an unlined pit. It has
killed a lot of vegetation. This is in coastal wetlands.

Here is a site where cattle have been going up and drinking
water out of a pit full of oil. They are very tolerant of oily and
salty water and can easily become contaminated.

This is an enhanga that died in a pit because they cannot distin-
guish between oil and water.

A controlled oil spill. Here's an oil site that was cleaned up. This
is after the cleanup and it was reported completely clean.

This is another site that was clean. This is an old pit where salt
and oil is getting out on the ground.

This is a sugar cane field on the left next to an old oil pit that
was cleaned up. This land will not produce sugar cane for at least
another 20 or 30 years, if then.

This is another field. The tank at the top is part of an oil produc-
tion operation. This site has been closed down but the landowner
just told me last week that the company told him that this tank
cannot be removed because it has got radioactive material in it.
This is his sugar cane field and the area where there is no sugar
cane growing covers about 15 or 20 acres. There are literally thou-
sands of acres of land in Louisiana where crops can no longer be
grown because of salt water damage.

Thank you.
Senator BAucus. Thank you very much, Mr. Fontenot.
I think the first question really is what's the damage, and Mr.

Fontenot and Mr. Shuey have indicated that they think there is
significant human health and environmental damage. I would like
Mr. Krueger, Mr. Dowd, Mr. Bell, Ms. Bode to respond to some of
the points that Mr. Fontenot and Mr. Shuey have made. Those
slides are pretty graphic. It seems to me that there is a problem.

Mr. FONTENOT. Mr. Chairman, if I could just say-
Senator BAUCUS. Yes, Mr. Fontenot?
Mr. FONTENOT. Again, I grabbed these slides as I was running

out of my house last night. This wa. not out of a prepared presen-
tation; I just grabbed a pack of slides and put these together. If
ou'd like to see something more graphic, I would be glad to come
ack.
Senator BAucus. So you left your most graphic at home?
Mr. FONTENOT. Well, I don't know. This is just the tip of the ice-

berg.
Senator BAUCUS. OK. Well, you heard it. He says it is the tip of

the iceberg.
Mr. FONTENOT. And I took all of these myself, so these are not

some PR firm that put these together.
Senator BAucus. OK. Thank you.
Mr. Krueger.
Mr. KRUEGER. I guess if that is the tip of the iceberg, I am glad

we don't have all those icebergs in Texas. We certainly have some
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problems, but I would point out first of all that we are taking cor-
rective action in a number of areas. As I indicated, the State legis-
lature has appropriated over $10 million to us this year in order to
clean up oil field wastes.

As for the segregation of the waste streams, which was men-
tioned by Mr. Shuey, that's part of our efforts right now, to develop
regulations on exactly that point.

The States are also moving, as I think Louisiana is, to undertake
the question of how to deal with "NORM"-naturally occurring ra-
dioactive materials.

So all of these things are things that we have done without re-
quiring any Federal legislation to direct us to that. We are there;
we are concerned for our people; we are concerned for their health
and for our environment.

As for the question of benzene, which was mentioned in particu-
lar, my understanding-

Senator BAUCUS. Could you give me some examples again more
specifically of what Texas has done. I take it from your comments
that you agree that there has been, or may still be, a problem in
Texas.

Mr. KRUEGER. I think that there has been. But you can't have
250,000 wells and have no problem. You can't have 250,000 people
producing waste in a city and not have some problem as a result of
that. Of course, we do have problems. We are working on them.

What I would suggest is even if we consider such a thing, for ex-
ample, as benzene, it is my understanding that the benzene occurs
naturally in the oil as it comes from the ground. So when it is re-
turned, if it's returned underground, it is returned, in fact, to the
place from which it came. I think, frankly, that the risk is probably
a good deal greater when you put in gasoline at the pump, while
you're putting it in, than it is just from the quantities of benzene
that are likely to occur in the process of finding crude oil, because
the intensity is not as great. Most of these things are high in
volume but they are low in toxicity. For the most part, the prob-
lems that people have with them are in a one, two, to three week
periods while the exploration is going on. It is not a day-by-day,
continuous sort of compounding.

Senator BAUCUS. What about the environmental consequences?
Mr. KRUEGER. As I've indicated, I think the vast majority of the

wastes are reinserted underground. The kinds of pictures that are
shown there would by-and-large be in violation of our regulations
and we would be taking action, in some cases with fines that we
can issue of up to $10,000 a day for people who violate our pollu-
tion regulations. Every week the Railroad Commission meets and
every week we are assessing fines and penalties because of people
who have violated our pollution laws.

Senator BAUCUS. So you are saying that under current Texas law
many of those practices would not be allowed and that Texas would
bring enforceable civil actions, maybe in some cases criminal,
against anyone who may indulge in such practices.

Mr. KRUEGER. Yes, that's right. The initial picture that was
shown, for example, of the kind of wastes that were leaking off
from the well site, those would be in violation of our regulations
and the person would be subject to fines for that. Now, not every
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speeder is caught every time he goes down the highvay--of which
some of us are occasionally grateful--and not every pollution viola-
tion is always caught. But we, any time that they are reported,
take action. And I can guarantee you that every Monday at the
Railroad Commission we are assessing thousands of dollars worth
of fines.

Senator BAUCUS. How many enforcement actions has Texas
brought against gas operators for violations of environmental laws
as they applied to--I guess basically to rigs. Address this kind of
point.

Mr. KRUEGER. I may have to have that inserted for the record; I
don't have it in my head. Last year we assessed $876,400 worth of
penalties against operators for various violations of our pollution
regulations.

Senator BAUCUS. I don't mean to go into too much detail here,
but roughly how many separate violations would that include?
How many operators and violations, roughly? You can supply it for
the record.

Mr. KRUEGER. I'll supply it for the record.
[The following information was subsequently submitted:]
The Railroad Commission of Texas continuously monitors oil and gas exploration

and production operations and vigorouslyy enforces inspection, a review of an opera-
tor's reports on monitoring and testing activities, a report from another agency, or a
complaint from a citizen or another operator in the area. The Commission also uses
a sophisticated automatic data processing system to track compliance with its rules.

The Railroad Commission's Oil and Gas Division employs more than 100 field in-
spectors at 10 district offices across the State. These inspectors are trained and ex-
perienced in the Commission's surveillance and enforcement procedures. They have
the authority to enter any oil and gas property to inspect operations and examine
records.

All violations are actively pursued until compliance is achieved. The various en-
forcement mechanisms the Railroad Commission uses include: sending an enforce-
ment letter directing the operator to correct the violation by a certain date; issuing
a pipeline severa!,ce, which prevents the operator from moving oil off the lease;
physically placing a seal on a well to prevent use; and assessing administrative pen-
alties of up to $10,000 per day. The Commission selects the appropriate enforcement
mechanism to address a particular violation based on various factors, such as the
severity and duration of the violation and the compliance history and culpability of
the operator. Most violations are quickly corrected after the Commission notifies the
operator of the problem.

The following enforcement statistics for calendar year 1990 from the Railroad
Commission's iield Operations and Legal Enforcement Sections illustrate the level
of the Commission's efforts to enforce its environmental rules: Inspections-111,721;
Violations-35,849; Pipeline Severances * -1,655; Referrals for Penalty Action-714;
Administrative Penalties: Orders *-220, Amount Assessed-$876,400
* A single pipeline severance or administrative penalty order may cover multiple
violations.

Senator BAUCUs. And that's over what period of time?
Mr. KRUEGER. That was last year. Two out of three of the Com-

missioners are new and I think that there is perhaps a stronger
degree of vigor going on this year than in times past.

Senator BAUCUS. OK.
Mr. Dowd, your reaction to those slides and statements of Mr.

Shuey and Mr. Fontenot.
Mr. DOWD. Well, among other things, Senator, I don't believe any

of us have the time, nor would we stay awake, to watch 799,000
clean sites. If you have 800,000, you're going to have some, whether
it is a federally-mandated program or a State-supervised program.
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It occurs to me, as the Commissioner has said, that what you see
are violations in most, if not all, of the States, and most, if not all,
of the States have and continually enforce those regulations.

Senator BAUCUS. What evidence do you have of that?
Mr. DOWD. I would be happy to attempt to supply, if given the

time, the number of citations, if you will.
Senator BAUCUS. If you would, please.
Which States, in your judgment, are more aggressive in dealing

with these problems? Which State has the best program, in your
view? I guess the second question is whether States are following
or adopting your guidelines?

Mr. DOWD. I am not going to answer your first question for a va-
riety of reasons; one of them is that we have only commenced our
State review process and so we have not generally measured the
States against the criteria established in the study. We are now in
the process of doing that.

The second one is a more difficult problem. There are different
methods used, even within the State and, certainly, from State to
State to enforce rules. One State I know of, if you find a loose nut
on a wellhead which is creating a leak, you write a citation. In an-
other State, the inspector simply gets his pliers out of his truck
and tightens the nut and writes them a citation. So the numbers do
not reflect the level of enforcement.

Senator BAUCUS. OK.
Mr. Bell.
Mr. BELL. Mr. Chairman, it is hard to respond specifically to Mr.

Fontenot's slides because I don't know exactly where or when. But
perhaps a point of reference-

Senator BAUCUS. Let's ask him. How recently were those photo-
graphs taken?

Mr. FONTENOT. Some of them were taken last week. I have been
to all of those sites since I took the photographs and only I think
two of them are marginally different. One of the sites was propos-
ing to be a commercial disposal site-the one where the oil and salt
water were coming up out of the ground-and they were fined
$5,000 as a result of my going out and taking the photographs, but
they were not fined until I went out and the result of local citizens'
complaints. The agency had approved their clean up and said it
was done right because the State agency, which is the Office of
Conservation, has no money to determine whether or not the oil
companies are actually telling them what's really out there.

Mr. BELL. My point was not whether they were valid or not; my
point was I didn't know what sites they were. Perhaps, more specif-
ically, we might address the EPA study of so-called damage cases
that were done several years ago, which were reviewed fairly inten-
sively by quite a few parties. I believe it is pretty well in the
record-and we can re-establish that for you, if you'd like-that
almost all of those so-called damage cases were, in effect, non-com-
pliance with existing regulation, or would be under existing rules
today. We believe that is the case. There is no doubt that violations
do occur, as Commissioner Krueger has also noted. The question
perhaps is not one of different regulation, but different enforce-
ment.
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Senator BAUCUS. So, if I understand you correctly, you're saying
it is more a matter of enforcement than it is of regulations and
standards.

Mr. BELL. Certainly regulations, no matter how adequate they
may be or how well conceived, are not going to work unless they
are appropriately enforced in the field and compliance is required.
Now, whether it is Federal or State regulation, I believe that would
be the case.

Senator BAUCUS. OK. But are you also saying that you do agree
with Mr. Fontenot that there are significant human health and en-
vironmental problems?

Mr. BELL. Not necessarily, although each case would have to
stand on its own at to where it was and what it did in fact affect.

Senator BAUCUS. OK. Just your gut reaction looking at those
slides, those specific sites, based on your knowledge of the industry
and what you saw.

Mr. BELL. Well, if you look at the case of salt water damage in a
sugar cane field, yes, if I'm growing sugar cane, I would feel it was
damaged and I think I would take action to recover on that basis.

Senator BAucus. Ms. Bode.
Ms. BODE. Well, frankly, I looked at those slides and I was ap-

palled, I really was. I think independent producers are appalled, as
anyone is and probably more so, because it makes all of us who are
trying to be good managers look bad. I think we're really making a
committed effort to try to clean up things that have happened in
the past and work with the State and the Federal Government,
which both have regulatory authority over these type of sites.

My sense of this is that, at least in my experience after having
worked in the Governor's Office in the State of Oklahoma for a
period of time, these things tend to be a violation of law and they
need to be enforced and aggressively enforced. My sense of things,
after having talked-I've been around travelling for the last six
months and meeting with a lot of State officials and a lot of the
State Government folks, both the Texas Railroad Commission, the
Oklahoma Corporation Commission-and there is a real strong
commitment by these commissioners and by the State Governors,
who are elected officials, because they have constituents that are
very environmentally concerned and they want them to aggres-
sively regulate what is already in the law.

I think that you're going to really see, and I think you have seen,
as Tim pointed out, a lot of significant improvement and changes
in the way we do things. And I think as far as going forward, you
see an intense commitment by the industry, both smail and large. I
think this is demonstrated by the fact that we're willing to go out
and produce video tapes to teach our people how to be good envi-
ronmental stewards, and the fact that we are working closely to-
gether with State Government. I think you see a real strong com-
mitment on behalf of the industry to comply. I think the States are
working hard.

Mr. KRUEGER. Mr. Chairman, if I might just add two points to
what I mentioned earlier. One is that in addition to the $876,400 of
penalties imposed which I mentioned, we have another enforce-
ment action which is even more severe. We have the authority to
cut off their production in their pipelines; to sever them, basically,
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from their income stream by preventing them from selling their oil
and gas. That is very often used as a threat and, in fact, is some-
times exercised in order to prevent people from violating our regu-
lations. We simply cut them off and they cannot sell their oil or
gas, and that is like cutting off somebody's salary.

Senator BAUCUS. Could you also, if you could, supply for the
record the instances when that has brought that specific enforce-
ment action and for what reasons.

Mr. KRUEGER. We'd be glad to do that.
[The following information was subsequently submitted:]

A pipeline severance is a highly effective mechanism for enforcing Railroad Com-
mission rules on an oil lease, because it imposes a financial hardship on the opera-
tor. The Commission issues a severance by directing the person who gathers oil off
the lease to disconnect the pipeline or other carrier connection to the lease. No oil
may be moved off the lease while the severance is in effect, and the severance may
not be lifted until compliance has been verified.

Any violation on an oil lease may prompt a pipeline severance. Typically, the
Railroad Commission issues a pipeline severance if an operator fails to comply with
an enforcement letter directing the operator to correct a violation by a certain date.
A pipeline severance may be issued immediately in an emergency situation.

During calendar year 1990, the Railroad Commission issued 1970 severances for
violations of its environmental rules. The district offices initiated 1655 of these se-
verances for violations discovered through inspection activities. In addition, the Un-
derground Injection Control Section issued 315 severances for violations of monitor-
ing and testing requirements of Commission rules for injection wells.

Mr. KRUEGER. The other point that I might add is that in our
experience, the problems, when they occur--and certainly as in
any other enforcement action, one doesn't have an enforcement
staff without people breaking one's regulations-I would say,
frankly, that the problems most often occur from very marginal op-
erators. The major companies, whether because of the Valdez oil
spill or whatever, are concerned enough about their public image
that they are not very likely to engage in gross polluting practices
simply because they are too concerned about their image.

On the other hand, there are marginal operators or people who
have gone out of business. We have a very substantial well-plug-
ging program in which some people have simply walked away from
their responsibilities and we in the State now have to respond to
that by plugging their abandoned wells because their operators are
bankrupt or their operations have been abandoned. Like some
other States, we have a number of people who have gone broke. So
we are addressing those needs by plugging abandoned wells with
State funds.

Senator BAUCUS. Mr. Shuey made an interesting point that
sludge that has hazardous chp-racteristics at a refinery is regulated
under subtitle C; whereas, tank bottom sludge in the field, which
has the same hazardous characteristics, is nat.

Mr. KRUEGER. That's true.
Senator BAUCUS. I am curious if there is any public policy reason

for the different treatment?
Mr. KRUEGER. I would guess that the different treatment results

from the fact that the volumes involved in refineries, where you
have daily activities and the constant mounting up of these wastes,
are very much greater and, therefore, constitute a very substantial-
ly larger danger than volumes that are likely to occur in tank bot-
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toms which are out in the field, where you will have two or three
tank bottoms, perhaps, at a particular well site.

You also have the fact that there are, in Texas alone, as we indi-
cated, some 250,000 wells, and you've got a very large number of
production sites; therefore, these wastes are distributed over many
different locations and therefore their intensity is not very great at
those production sites, whereas the intensity and volumes would be
much larger at the refinery sites.

I might add that the Railroad Commission does not regulate re-
fineries. Those are regulated by the Texas Water Commission and
"NORM" wastes are under our Department of Health. The State is
now developing regulations to deal with NORM regulations.

Senator BAUCUS. Mr. Shuey, do you have a reaction to that; or
Mr. Fontenot?

Mr. FONTENOT. Yes, let me give a real quick response. These
slides include fields that are owned and in part operated by Shell,
Mobil, and Chevron. I would be glad to show you slides from every
major operator that is operating in the State of Louisiana that has
serious problems And I'll be glad to spend a little time and go over
to Texas or Oklaiioma or anywhere else and bring back some slides
for you.

I worked for three years on that EPA report. They had very,
very tight criteria. One of these sites is included in that report. It
is Caffrey Salt Water Disposal No. 1, and that's the one where the
sugar cane field is mostly damaged. A high school student did a sci-
ence fair project on it and for two years there has been salt water
sampling in those fields. That's why that site got on the report.
EPA was not allowed-the consultants were not allowed to go out
and, if they observed a site that had several square miles of obvi-
ous damage from waste being dumped on the ground, they could
not report it if it had not had either a conclusive litigation, or an
official report that had gone through some sort of enforcement
action, or some other compliance data. The onte with the cane field
was an exception.

Louisiana and Alaska had the most damaged cases in that
report, and it was the result of two State field agents who went
out-very dedicated men-who went out, many times at the risk of
their jobs, and did very extensive reports. There were almost no
damage cases in Texas because the agency did not provide informa-
tion to the consultants for EPA so that they could put their report
together. Again, one field agent, who covers maybe six or seven
parishes-which would be counties-did most of the damage cases
in that report.

It is a deficient report and, if you read the report carefully, you
see that it says we've got problems out there and somebody really
needs to look at it. 1 think it is real serious and I think it has been
totally underestimated and understated.

[Shell Oil Co. submitted the following letter for inclusion in the
record:]
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SHELL OIL COMPANY
WASHINGTON, DC.

September 80, 1991
Committee on Environment and Public Works
United States Senate
Washington, DC

GENTLEMEN:
At the Senate Environment and Public Works Committee hearing on September

11, 1991, regarding the Exploration and Production Wastes Management under
RCRA, Mr. Fontenot from the Louisiana Attorney General's Office showed slides of
oil field production locations, one of which he stated was a Shell Oil Company fa-
cility. A clarification is appropriate.

Following a discussion with Mr. Fontenot, it was determined that he did not have
a picture of a Shell facility. The picture was of a pit in the St. Gabriel field in Lou-
isiana. Shell sold the field in 1981 and closed all pits prior to the sale using proce-
dures which were later adopted as part of Louisiana's Rule 29B pit closure require-
ments. Any present pits would have been installed and operated by another compa-
ny.

Thank you for making this a part of the hearing record.
Sincerely,

P. C. HOLLADY
WASHINGTON REPRESENTATIVE

Mr. SHUEY. Senator, if I could try to respond as quickly as possi-
ble. The statement was made regarding the damage cases being
almost all violations of existing regulations. I don't know. In our
State, of the three of the five so-called documented damage cases,
three were not at the time violations of State regulations; they are
now because problems were identified. In the fourth case, that 130
wells polluted by brines and hydrocarbons in Lea County, Eddy
County, and Chaves County, New Mexico, were combined into one
damage case. And in testimony I gave to the Environmental Pro-
tection Agency in March of 1988, I provided for the record another
24 sites of contamination in our State that met the requirements
for the damage cases. And, again, the team of people were out
there for a couple of days one time and a couple days another time.

You have got to have rules and regulations but, if you don't en-
forcement them, you are going to have slides like that. And we can
see sites like those every day. I was down in the oil fields of south-
east New Mexico two weeks ago and saw that kind of behavior
going on. Sure, it is not allowed, but from statistics in the Report to
Congress and other data that we can put together, it looks like the
average is that there is one inspector for about every 3,000 to 3,500
oil and gas wells. You are from a western State; you know the
great distances that you have to cover between lease sites, in some
cases, and producing areas. That's just an outrageous number of
sites for one individual to have to be responsible for. Sure, prob-
lems are going to happen because nobody is looking out for them.

This is a critical question of enforcement. I've been on our State
oil and gas agency's back now for a couple of months to go'efter a
very large producing company for a 2.3 million gallon leak of natu-
ral gas condensate and produced water from a line that could have
been cathodically protected, should have been, for losses of conden-
sate that they knew were going on for six months. There was negli-
gence in this case. We're making them clean it up-the State is-
but there has been no penalties beyond that.

Senator BAUCUS. I have one other quick question on that and
then I want to turn it over to Senator Jeffords.
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It sounds like there is a problem; the question is what is the solu-
tion. I would like to ask the representatives from the oil and gas
industry if there is a category here, like associated waste, for exam-
ple, that is more of a problem than produced water or drilling
muds or whatnot, but whether associated wastes is a category-let
me ask very briefly-is that the category that is the most danger-
ous?

Mr. SHUEY. Yes, from a toxicity standpoint.
Senator BAUCUS. I see Mr. Fontenot shaking his head.
Mr. FONTENOT. It varies. It varies a lot. It depends on what sort

of environment you're dealing with.
Senator BAUCUS. Right. I understand. OK. Well, let me just ad-

dress associated wastes for just a second.
Mr. FONTENOT. They would be the most long-term toxic, except

for salt water.
Senator BAUCUS. Why can't associated wastes be regulated more

stringently? Anybody?
Ms. BODE. Well, I think they can be regulated more stringently. I

think the point we're making is not whether something should or
should not be regulated, but the fact is who manages that regula-
tion. It is so different from State to State, region to region as
to-

Senator BAUCUS. OK. What if the Congress, in this legislation,
were to set some tougher Federal minimum standards that States
had to meet?

Ms. BODE. I think that's exactly my point-and others may want
to address this-there is a tremendous difference in associated
wastes varying from region to region, geographically-

Senator BAUCUS. OK. What's wrong with tougher Federal mini-
mums that States have to meet?

Mr. FONTENOT. Attorney General Guste feels that we absolutely
need it.

Senator BAUCUS. You favor that as opposed to subtitle C regula-
tion?

Mr. FONTENOT. I am not as familiar with the intricacies of exist-
ing Federal and State law to tell you where it ought to be. But I do
think we need something.

Senator BAUCUS. OK.
Mr. SHUEY. Mr. Chairman, a tank bottom in New Mexico charac-

teristically, chemically, doesn't look very different from a tank
bottom in Louisiana, Alaska, Texas, Ohio, whatever. An unlined pit
still has the same potential to pollute either surface water or
ground water. These are waste management practices that are on-
going. Minimum Federal standards would help provide a minimum
level of performance. Site-specific considerations can be taken into
account, especially for things like pit linings; that's already RCRA
section 3004(o).

Senator BAUCUS. Again, back to Mr. Fontenot. Your one sentence
problem with the EPA review. What's the bottom-line reason why
you think that's not a sufficient study, which basically concludes
that there need not be further-

Mr. FONTENOT. Because the consultants were told to limit what
you look at.
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Senator BAUCUS. OK. Does anybody have a reaction to that? I
don't care who; whoever feels most qualified to address it.

Mr. KRUEGER. Let me just say, Mr. Chairman, in connection with
what was asserted incorrectly about Texas. We did, in fact, work
with the EPA and we worked very closely with them. I am not sure
how the gentleman from Louisiana got that misinformation. There
were seven Texas damage cases-four of them were violations of
our existing regulations, two concerned discharges of produced
waters into the coast, a controversial issue that we're looking into
right now, and the final one concerned salt water problems in the
San Angelo area. So we are, in fact, addressing those. But there
were a total of seven and we worked very closely with EPA on
that. We did not deny them any information whatsoever.

Senator BAUCUS. OK. Thank you very much.
I have to leave now and I'll be back very quickly. Senator Jef-

fords very kindly and very graciously has agreed to cover and help
me out. I'll be back.

Senator JEFFORDS [assuming the chair]. Thank you very much.
It is very interesting testimony and questions and answers. Ver-

mont is one of those areas where we don't have any energy that
comes from the ground. We're not too concerned about these
things. The only thing that we have as far as energy-producing is
water and wood, which don't give us too many problems.

I am interested in the difference in the State and Federal ap-
proaches here. I know the IOCC has testified about the adequacy of
its guidelines and the process of comparing those guidelines with
current State practices. Mr. Shuey, I believe that you took part in
the review in Wyoming. The IOCC staff has informed us that there
is a very favorable comparability between Wyoming's rules and
regulations and those of Federal guidelines. Is that accurate? Do
you agree with that?

Mr. SHUEY. Well, Senator, the rules of the review team were that
the results of the review, the findings and recommendations, are
secret and confidential until the report is published and that won't
happen for another month. So I don't know where somebody got
that information.

If you are asking what do I think about the Wyoming program
based upon my understanding of it through the State review proc-
ess-and anybody could look at the statutory and regulatory re-
quirements-I think that there are some major deficiencies in a
number of areas. So I would not put that spin on that document
until it is published and folks read it for what it is.

Senator JEFFORDS. Thank you.
Mr. DOWD. Senator.
Senator JEFFORDS. Yes, go ahead, Mr. Dowd.
Mr. DOWD. I agree perhaps for the first time today with what

Mr. Shuey just said.
[Laughter.]
I am very startled to hear that some member of the staff related

that and I question whether that really happened because the
report is as a matter of fact so secret that I have not read it myself.
It is being prepared by another staff member. I cannot tell you
whether Wyoming will rank favorably or unfavorably based on the
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report, which will be out in approximately a month and of course
we would furnish it to the committee at that time.

Senator JEFFORDS. Well, since we have something that everybody
has apparently agreed on, I'll end right here having accomplished
that very difficult goal.

Anyway, thank you very much for excellent testimony. You've
been very helpful to the committee. I appreciate your being here.

I'll call the next panel. Senator Baucus will be back shortly. I am
filling in just for a few minutes here.

The next panel is Richard Osborne, the Chairman and CEO and
President of ASARCO, Inc., on behalf of the American Mining Con-
gress, New York; Philip M. Hocker, President of the Mineral Policy
Center in Washington, D.C.; and Ken Alkema, Director of Environ-
mental Health, Utah Department of Health, State of Utah, Salt
Lake City, Utah.

Again, as is the custom, we will ask that your statements be
made a part of the record and that you, as best you can, summarize
within the five minute time period.

Mr. Osborne, as soon as you are seated, you may proceed.
I'm sorry. We have Mr. Don Ostler who will be substituting for

Ken Alkema. Don Ostler is Director of Division of Water Quality,
Utah Department of Health, State of Utah. He will be testifying on
behalf of Mr. Alkema.

Mr. Osborne, go right ahead. As I said, your entire statement
will be made a part of the record. If you could please summarize
and try to keep it within five minutes, we would deeply appreciate
it.

STATEMENT OF RICHARD DeJ. OSBORNE, CHAIRMAN, ASARCO IN.
CORPORATED, NEW YORK; ON BEHALF OF THE AMERICAN
MINING CONGRESS, ACCOMPANIED BY EMIL ROMAGNOLI,
ASARCO STAFF; ROD DWYER, AMERICAN MINING CONGRESS;
AND JEFFREY SCHWARTZ, CONSULTANT TO ASARCO

Mr. OSBORNE. Thank you, Senator. Good morning. My name is
Richard Osborne. I am Chairman and Chief Executive Officer of
ASARCO Incorporated, and appear today on behalf of the 350-
member companies of the American Mining Congress. Accompany-
ing me this morning are Emil Romagnoli of ASARCO staff, Rod
Dwyer of the Mining Congre~s, and Jeffrey Schwartz, a consultant
to ASARCO.

ASARCO is one of this country's principal producers of nonfer-
rous metals and minerals. I have come to Washington personally to
testify before both subcommittees of Congress because of the cru-
cial importance of this issue to my company and to our industry.
Thank you for the invitation to discuss proper regulation of mining
industry wastes. With your permission, we will submit our written
statement for the record and briefly summarize our testimony.

The American Mining Congress believes it is time for the Con-
gress to clarify EPA and the States' proper roles and authorities in
regulating mining and mineral processing wastes under RCRA.
Specifically, the legislation should ensure protection of health and
environment. This should be done in the least cost manner to mini-
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mize the adverse impacts of new regulation on the industry's com-
petitiveness in world markets.

EPA has twice determined that uniform Federal regulation of
mining industry wastes as hazardous waste under RCRA subtitle C
is not warranted.

The new legislation should reflect these EPA regulatory determi-
nations, the court decision affirming EPA's mine waste determina-
tion, and the advances in State regulatory programs by providing
for site-specific, waste-specific, State-based regulatory programs for
mining industry wastes.

Finally, the new legislation should not endorse the Strawman II
draft regulatory program.

To amplify these points, the new law should ensure protection of
health and the environment but should do so in the least cost way
possibl,. Prices for our industry's products are determined on inter-
national markets. We cannot pass regulatory costs on to consum-
ers. Competitiveness is particularly important to consider when
cost competition is critical to our industry's survival.

Secondly, the new legislation should reflect congressionally-man-
dated EPA studies and regulatory determinations on mining indus-
try wastes. In two studies and two separate determinations, EPA
found that regulation of mining industry wastes under uniform
Federal hazardous waste regulation is not warranted. EPA specifi-
cally found that mining industry waste streams are generally high
volume and low toxicity and that there is an $800 million annual
cost of applying uniform Federal hazardous waste rules under sub-
title C to mining wastes, which would be excessive and unnecessary
to protect health and environment.

The U.S. Court of Appeals has affirmed EPA's mine waste deci-
sion.

Point three. Subtitle D of RCRA does not presently provide an
adequate legislative framework for regulating mining industry
waste but it can and should be amended to do so. In keeping with
EPA's studies and regulatory decisions, the new amendments
should provide for site-specific, waste-specific State-based mine
waste regulatory programs with appropriate guidance and back-up
by EPA.

What should this program look like?
First, amendments to subtitle D should invest States with pri-

mary regulatory authority over these wastes. State primacy is es-
sential because conditions vary from State-to-State and site-to-site,
and because State-based regulatory programs for mining industry
wastes are so far advanced today. For these reasons, State primacy
is supported by the National Governors' Association and the West-
ern Governors' Association.

Second, EPA should have the authority to issue performance-
based guidelines, allowing States to consider the varying wastes as
well as the particular environmental circumstances at each site.
These guidelines should not supersede applicable Clean Air and
Clean Water requirements.

Third, EPA guidelines should require that State programs in-
clude permits or standards to protect human health and environ-
ment, ground water monitoring, necessary and appropriate remedi-
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al action for actual or threatened off-site releases, proper closure
and post-closure care, and criteria for plan revisions.

EPA's RCRA guidelines should not use pollution prevention con-
cepts to allow Federal Government specification of basic production
processes. Nor should these Federal guidelines specify techniques,
feedstocks or other materials to be used in the mining industry op-
erations. Other means and authorities are available to protect
health and the environment, so this type of material specification
represents an unnecessary intrusion into the basic production proc-
esses of the industry.

Fourth, EPA should have the authority to fully, partly, or condi-
tionally approve or disapprove State mine waste plans based on
their consistency with Federal performance guidelines. EPA should
have the authority to develop and enforce a site-specific Federal
mine waste management plan for any State that fails to submit a
plan or submits an inadequate plan. EPA should also have author-
ity to revoke State primacy if a State fails to enforce its approved
plan or permit requirements.

Finally, on point four, the new amendment should build on State
programs not supersede them. For this reason and the reasons
stated more fully in AMC's written testimony, we cannot support
legislation that would endorse a so-called Strawman II draft regula-
tory program.

We encourage the subcommittee not to override EPA's studies
and regulatory determinations.

Thank you very much.
Senator JEFFORDS. Thank you very much, Mr. Osborne.
Mr. HOCKER.

STATEMENT OF PHILIP M. LOCKER, PRESIDENT, MINERAL
POLICY CENTER, WASHINGTON, DC

Mr. HOCKER. Mr. Chairman, thank you for the opportunity to
testify.

I brought with me, and your staff has, a couple of photographs of
specific mining waste situations; some of them are from Montana
and, therefore, are less pertinent than I had hoped right now. One
is an orange stream showing acid mining drainage in Montana
near Cooke City from a site which was created by mining 40 or 50
years ago and is still contaminating and poisoning that creek due
to failure to reclaim and manage those wastes.

Another photograph is a cyanide heap leaching site, a very small
one, in the Helena National Forest in Montana. Just giving you an
indication in microcosm of that new process which has led to great
expansion in the gold mining industry. As an example of that, just
to give you a sense of the magnitude of some of these operations,
that's Newmont's operation at Gold Quarry in Nevada.

When Chairman Baucus introduced the hearing and commented
on .the very large volume of wastes which the mining industry gen-
erates, I think you can see some examples of how we get to those
large numbers.

I am the President of the Mineral Policy Center. The Center is a
small, non-profit organization which Stewart Udall chairs, dedicat-
ed to clean up of environmental problems from mining around the
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country. I am speaking today on behalf of the Center, the Environ-
mental Defense Fund, Montana Environmental Information
Center, the Northern Plains Resource Council, and the Sierra Club.

We believe that the failure to regulate mining waste around the
country is a major environmental problem and that it needs to be
addressed through new statutory language in RCRA.

The problem is rapidly growing for several reasons. The mining
industry is moving into increased mining of lower grade ores,
which means that per ounce of gold or copper produced, the
amount of wastes that are generated is growing decade by decade.
There is nothing fundamentally wrong with that but it is inherent
in the nature of geology. We are developing more efficient process-
es to deal with less concentrated ores so the problem is increasing.

After several years of study of this, we are convinced that other
environmental control programs-such as Clean Water-are not
addressing issues which are inherent in mining wastes. They are
addressing some of the immediate problems, and we're very grate-
ful for that, but to conclude from that that the hazardous waste
and environmental issues related to hard rock mining are under
control with current programs would be incorrect.

The States, as Mr. Osborne's testimony indicated, have stepped
to some extent into this Federal vacuum. However, having looked
at State programs around the country, we find States which have
no reclamation statutes or programs per se in place, such as New
Mexico and Arizona--coincidentally States with very large high
volume mining history with the copper industry, or probably not
very coincidentally--or Alaska, which has just passed a statute but
which is now developing regulations which we think will vitiate
the effect of that.

But beyond the question of statutory and regulatory authority is
the question of enforcement. You've heard that raised with oil and
gas wastes and it is a very similar issue with regard to mining.
There is a general failure to impose adequate bonding require-
ments, inspections are inadequate around the country, and the
follow through with actual enforcement action and penalties for
violation is deficient. Furthermore, one alternative to agency en-
forcement action, that of citizen suit and citizen action, is generally
not as available for mining as it needs to be. If we can't fund in-
spection and enforcement activities properly through State budg-
ets-which I think is not a desirable condition, but if that's a fact
of life today-then we think there needs to be much greater citizen
access to the facts, to the sites, and to an opportunity to take action
on their own behalf to protect their own living conditions.

We do think these problems can be solved. We think that the
technology to address the issues that mining waste raises does
exist. The ability to contain and to remediate these issues through
technological approaches is applicable in most, although not quite
all, sites. And we believe that a successful regulatory program can
be put in place which will involve a cooperative effort between
minimum Federal baselines and Federal support working with
State programs. When we use the term "State primacy" however,
we believe that primacy has to be subject to EPA review and over-
sight and also to review and oversight which can be triggered by
petition on both a program and a site-specific basis.
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However, to date, the only Federal effort in this waste arena has
been a prolonged dance over whether given waste streams should
be allocated into subtitles C and D of RCRA. We believe that pro-
longing that dance any further does not meet the goal of actually
protecting the environment.

We believe that determination of hazard should be based on an
analysis of the material involved, not on a generalization based on
the industry which produces the waste. I think the recent EPA
rulemaking regarding processing wastes indicates some of the prob-
lems which come about when you base your determination on the
industry rather than on the chemistry.

As you know, Mr. Chairman, from the situation in Butte, there
are major health impacts from failing to address these problems up
front. The citizens of Butte, to pick one example, have epidemiolog-
ical studies that indicate the cost of failing to deal with the prob-
lems before they are in place. As you said in your opening state-
ment, the cost of curing these problems can be much greater than
the cost of prevention.

We think the problems can be controlled. We think that doing
that requires legislative action. And we think the appropriate
forum for that is in RCRA reauthorization.

Thank you for the opportunity to testify.
Senator BAUCUS [resuming the chair]. Thank you very much, Mr.

Hocker.
Next, Mr. Ostler.

STATEMENT OF DON OSTLER, DIRECTOR, DIVISION OF WATER
QUALITY, UTAH DEPARTMENT OF HEALTH, STATE OF UTAH,
SALT LAKE CITY, UTAH
Mr. OSTLER. Thank you, Mr. Chairman. On behalf of the State of

Utah and the Western Governors' Mine Waste Task Force, I appre-
ciate the opportunity to testify before this committee. As was indi-
cated at the beginning, I am representing Ken Alkema from the
State of Utah who is the Director of the Department of Environ-
mental Quality. He has been the Chairman of the Western Gover-
nors' Mine Waste Task Force. My name is Don Ostler. I am the Di-
rector of the State of Utah Division of Water Quality and I have
been serving for the past six or seven months as the acting Chair-
man of the Mine Waste Task Force.

It is my desire to address some of the concerns that you asked us
to talk about in the correspondence regarding this hearing, also to
try to present the consensus opinion of the Mine Waste Task Force.
Before I do that, I would like to present briefly what we in Utah
consider to be some of the key issues with regard to regulation of
mining waste.

First, I think that States have recognized for a long time that it
is necessary to regulate mining wastes and that mine waste man-
agement issues are important from a State's standpoint. Many
States have developed significant programs to regulate air, water,
and soil contamination. A lot has been done. States have gained a
lot of experience-they really have the bulk of the experience-in
regulating mining waste. They have had the opportunity to see the
successes and also to see the failures and to build on it. States have
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the experience of regulating the various types of wastes from cya-
nide leaching to phosphate mining from Florida to California. We
think that this experience needs to be incorporated very heavily in
the design of any Federal mine waste program and regulations.

Second, although much has been done by the States, we believe
in Utah that there is still a need for a properly designed and imple-
mented Federal presence in the regulation of mining waste. Two
primary reasons I would like to suggest are that minimum national
performance standards properly designed with flexibility need to be
suggested and provided by the Federal Government; and, second,
that the credibility of State programs needs to be reinforced with
an adequately designed Federal presence which includes a proper
method of oversight, which I would like to describe.

We do not believe that with the current interest of the public in
waste management issues that credibility can be maintained in any
other way. We also think that continuation with the current ap-
proach with various programs touching a piece of mine waste man-
agement is inefficient and is not covering the entire base that
needs to be covered, and that basically it is not a totally workable
situation. We think there are other methods that could be utilized
to validate adequacy of State programs and shore up and improve
State programs, but we believe that in the case of mine wastes that
the other methods would not work. We believe some Federal pres-
ence, properly defined, is necessary.

Third, we think that the Federal program needs to be built
around existing State programs where they are adequate. Federal
performance standards must be broad-based and flexible to allow
tates to implement what makes sense in their respective regions

and States.
Fourth, we think the C approach would be unworkable and a dis-

aster in terms of regulating mining wastes. The resources at the
Federal level and the State level simply are not there to implement
a C approach. The nature of the waste is not amenable to the
standard C approach.

Fifth, we think that any Federal legislation needs to carefully
define the State and Federal roles. It needs to design a system
which will ensure excellent State programs, but it needs to design
a system with a very clear State lead that does not have day-to-day
Federal involvement.

Finally, some comments with regard to the Mine Waste Task
Force, Mr. Chairman. The Mine Waste Task Force of the Western
Governors' Association represents 18 major mining States. These
States are not just western States, it includes also significant
mining States from the midwest and the east. Members of the Task
Force represent environmental agencies, public health agencies,
and natural resource agencies so that there is a diversity of opinion
in that group. We have also worked very closely with the Interstate
Mining Compact Commission which represents an additional 16
mining States. I hope that the following remarks will be represent-
ative of the consensus opinion of both groups.

The Task Force has been meeting actively since 1988 and was
formed under the request of Governor Bangerter from the State of
Utah. The primary function was to address EPA's proposals in
Strawman I and Strawman II. The Task Force has also considered
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seriously the issues of inactive and abandoned mine waste. Both
Task Forces are nearly ready to publish a report on policy options
for regulating abandoned mine wastes and inactive mine waste,
and we will make those publications available to your committee
as soon as they are completed.

I would like to present very briefly what I think is the consensus
opinion of the Task Force. The State programs are improving con-
stantly. That snapshot of what existed ten years ago certainly does
not represent what is occurring today. Many State programs have
had significant improvements, especially in the last two or three
years. So as the characterize past State performance, we need to
look very carefully at what is currently happening.

With regard to the question of do we need a Federal mine waste
regulation. The States are on record as supporting a Federal mine
waste program properly structured under subtitle D. As State pro-
grams have increased in their comprehension and their capability
to regulate environmental issues, I would be remiss to not mention
that some States feel the programs have grown to a stature that
need for a Federal program has greatly diminished. The gaps that
were there ten years ago are not there today; the gaps are reducing
constantly as we talk. The States also are not waiting for Federal
legislation to improve their programs. Actions are being taken
almost daily in changing regulations and adopting State laws to
effect regulation of mine waste.

I would like to go on record very briefly, Mr. Chairman, to indi-
cate-

Senator BAUCUS. I would ask you to summarize as best you can.
Mr. OSTLER. OK. I would like to go on record to indicate that the

States are in favor of a State-based approach that would allow
flexibility from one State to another to recognize the unique envi-
ronmental circumstances and differences of those States; that -the
program would be a State-led program; that EPA would have a
properly designed enforcement and oversight that would be careful-
ly limited and structured; and that the State-Federal relationship
be properly specified in legislation.

Thank you, Mr. Chairman.
Senator BAucus. Thank you very much, Mr. Ostler.
I would first like to ask each of you do each of the three of you

agree that some kind of Federal regulation-without getting into
the question of what kind or the degree-but some kind of Federal
regulation is needed and appropriate to address mining wastes. Do
each of the three of you agree with that statement?

Mr. Ostler?
Mr. OSTLER. Yes, sir.
Senator BAUCUS. Mr. Osborne, Mr. Hocker, yes, some kind. All

right.
Now, let me approach the same question from the opposite direc-

tion. Do each of you agree that because of the nature of mining
waste it is inappropriate to regulate these mining wastes under
subtitle C?

Mr. HOCKER. Mr. Chairman, if I may.
Senator BAUCUS. Mr. Hocker.
Mr. HOCKER. Unfortunately, I covered some of this while you

were attending to other business. There are some types of mining
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wastes which may be inappropriate to regulate under subtitle C.
There may, in fact, be types which are inappropriate for C which
nonetheless constitute a substantial environmental hazard which
requires Federal intervention. But, as I said in my oral statement,
I think that to categorize by industrial classification a variety of
materials which includes a very, very broad range of chemistry is a
perilous approach. We think that there may be ways to classify cat-
egories of waste which are more sensitive to the actual environ-
mental need. But to simply say mining waste or mining and miner-
al processing waste should be regulated in this category or that cat-
egory we think is inappropriate.

Senator BAUCUS. All right. First of all, is there any category of
waste that you think should be controlled under subtitle C?

Mr. HOCKER. Well, as your letter of invitation addressed, there
has been a recent rulemaking on mineral processing wastes. We
continue to believe, despite EPA's contrary conclusion, that several
of those waste streams-a total of 11-should be regulated as C.

Senator BAUCUS. Any particular ones? I don't want to get too
precise here.

Mr. HOCKER. The most extreme case is phospho-gypsum waste.
Senator BAUCUS. I'm sorry?
Mr. HOCKER. Phospho-gypsum. I don't know if you are familiar

with the industry.
Senator BAUCUs. No, I'm not.
Mr. HOCKER. Well, the phosphate processing industry is primari-

ly concentrated, although not exclusively, in Florida. The tailings-
you would think of them as tailings in a hard rock mining con-
text-are accumulated in stacks on basically a flat landscape. Typi-
cally, over a karst topography, that is to say a broken lime-
stone-

Senator BAUCUS. Are there any other streams that you would
also regulate under C?

Mr. HOCKER. We address those in our comments. There are ten
others which we recommended be on the processing waste stream.

Senator BAUCUS. OK. Which one or two pop in your mind right
now? I am trying to get a flavor of where you're going.

Mr. HOCKER. Rather than describe them by specific category-I
can go through the list-but I think the key is that there are a
number of these wastes which have a demonstrated history of car-
rying either standard characteristics of corrosivity, toxicity, or
other hazards that would-

Senator BAUCUS. OK. We'll examine those materials you have
submitted to us.

But let me ask you, Mr. Ostler-Mr. Osborne, too, if you'd care
to chime in here on this question-what are the human health
and/or environmental adverse affects of mining wastes? Often
around here we talk in hypothetical, theoretical terms. Let's get
this down to real people and real environmental problems; not the-
oretical but actual. Can any of you give me a sense of what the
actual human health problems are and the actual environmental
degradation might be?

Mr. Ostler.
Mr. OSTLER. Yes, Mr. Chairman. That's a broad question and is

very dependent upon site-specific circumstances and the proximity
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to public, the proximity to ground water, and those types of things.
In some parts of Florida the distance to ground water is measured
in inches; in some parts of South Dakota it is 3,500 feet deep. So it
is very difficult to characterize in general.

But the contamination of ground water has been a very signifi-
cant issue with regards to mining waste. The impact on drinking
water supplies with heavy metals, acids, and those types of materi-
als have been significant impacts with regard to mining waste.

Senator BAUCUS. Could you give me a little better idea? Be a
little more precise. Let's first talk about human health affects at
the various different stages-mining, refining, for example. Which
process is going to tend to have more adverse human health and/or
environmental affects than others? I know it varies a lot according
to the country, the ore is not uniform, and there are a lot of factors
here.

Mr. OSTLER. It varies a great deal depending upon what type of
minerals are in your region. Certainly, there has been a great deal
of interest among States with regard to the cyanide heap leaching
process that is expanding greatly in western States for the recovery
of gold. There are some incidents that have been documents nation-
wide where that cyanide material has not been properly contained
and has affected drinking water supplies.

The States have had a great deal of interest in how that process
should be regulated and in ensuring that any new Federal program
include the authority to regulate heap leaching-type activities,
which may not be a waste until they are finished with that oper-
ation. That would be one example, I guess.

Senator BAUCUS. OK. Thank you.
Mr. Hocker.
Mr. HOCKER. There is a long documentation-and I refer back to

Butte as just one example--of people's health being personally
damaged or the drinking water supplies being rendered unfit for
consumption through improperly controlled mining wastes. To pick
a couple of specific examples, there have been, as Don alluded,
leaks recently from cyanide gold heap leaching facilities which
have led to the abandonment of drinking water wells; there are
sulphate plumes from copper waste dumps in the southwest which
are causing contamination of ground water in an expanding area.

My organization right now is engaged in Utah in contesting a
settlement-Don probably knows more about this than I do, a staff
member of mine is working on it-with Kennecottt Copper over
the ground water contamination spreading from Kennecottt's
copper mining and dump leaching facility there. So, unfortunately,
there is a widespread and well documented history of these prob-
lems.

Senator BAucus. Mr. Osborne.
Mr. OSBORNE. Could I respond to your last question as well,

which raised the question as to whether we felt mine wastes could
be adequately regulated under subtitle D; we believe they can. The
program which we outlined would provide for increased EPA over-
sight and the setting of performance-based standards by EPA
which we believe could enhance subtitle D sufficiently so that it
would function effectively to regulate the whole mining-

Senator BAUCUS. But you're talking about enhanced subtitle D.
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Mr. OSBORNE. We're talking about an enhanced. When I respond-
ed to your question about some form of additional legislation, that
was the form in which I was responding to it. That is detailed in
more specifics in our written testimony.

Senator BAUCUS. I've gone far over my time. Let me turn now to
the Senator from Idaho, Senator Symms.

Senator SYMMS. Thank you very much, Mr. Chairman.
Gentlemen, welcome to the committee. I have been concerned

about how this will affect the competitiveness of the mining indus-
try if Congress over does the regulations.

Mr. Osborne, could you tell me what would be the competitive
effect on the domestic mining industry if you ended up having to
absorb an additional $800 million per year to comply with the
Strawman II recommendations to meet RCRA's subtitle C rules?
What would the competitive effect be?

Mr. OSBORNE. Thank you, Senator. If I could take a moment and
describe the current competitive posture of the industry and where
it has recently been. The United States mining industry has been
through a gut-wrenching experience in the last six to seven years.
The experience was so grim in late 1984 that a major news publica-
tion featured a black bordered cover entitled "The Death of
Mining". Those of us in the industry at the time felt those pres-
sures enormously.

Senator BAUCUS. Would that be nonferrous metals or precious?
I'm sorry to interrupt. I'm curious, when you say "mining", do you
mean across the board?

Mr. OSBORNE. Well, that specific reference was principally to
copper, lead, and zinc; less so to precious metals, although there
are those in the silver industry today who would reflect similar
characteristics.

Senator BAucus. Thank you.
Mr. OSBORNE. Those of us who survived-and I would have to say

there were many who did not; over half of the copper producers at
that time shut down and went out of the business and over half of
the copper mines shut down and did not reopen-but those of us
who survived did so with a substantial restructuring of our organi-
zations. We all did it differently. ASARCO slashed cost layers of
management out of the organization and, at its peak, took about
$100 million of cost out of the business. Phelps Dodge did it differ-
ently by developing different kinds of mining techniques that in-
volved leaching and solvent extraction.

The United States copper and lead industry today is competitive
on a worldwide basis. The effect of that on the U.S. economy has
been dramatic. As recently as 1987, the balance of payments deficit
associated with the requirement of this country to import copper
and lead was over $800 million. The first six months of this year
the U.S. enjoyed a balance of payments surplus of $43 million.

Senator SYMMS. That's from copper and lead?
Mr. OSBORNE. That's from copper and lead alone. So a shift of

nearly $870 million in the U.S. balance of payments.
Senator SYMMS. Did these mining companies that you represent

with AMC make $800 million in profit?
Mr. OSBORNE. No, sir.

48-465 0 - 91 - 5
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Senator SYMMS. But you're estimating the cost to comply with
subtitle C-does that $800 million include mining and mineral
processing or just mining waste alone?

Mr. OSBORNE. The $800 million estimate was an EPA estimate
made in 1986 and unescalated to current dollars, so that number
would be larger. Also, it covered only mining wastes and did not
cover mineral processing wastes. So it probably understates by a
substantial margin what the absolute cost would be.

The final point that I was about to make was the imposition of
those kinds of additional costs would completely wipe out the ef-
forts that we all have undergone to restructure an industry and
really resuscitate an industry which almost died in this country.

Senator SYMMS. Do you have any kind of rough estimate/guess of
how much in profits did the members of AMC make last year?

Mr. OSBORNE. Senator, I would be pleased to supply that informa-
tion for the record. I don't have a number.

Senator SYMMS. But it is a long way from $800 million though?
Mr. OSBORNE. No, I would assume that it would not be a long

way from $800 million. Last year was a pretty good year for some
of us when we were dealing at the very peak of the metal markets.

Senator SYMMS. Let me get a little more close to home. The
Coeur d'Alene Mining District in my State, as you know, has been
in a severe crunch with respect to the price of silver primarily
right now. What would this do to say your mine in Galena in the
Coeur d'Alene District if you had to absorb part of these subtitle C
rules? What will that do to that mine?

Mr. OSBORNE. ASARCO operates two mines in the Coeur d'Alene
District. The Coeur mine was shut down for economic reasons on
April 1st of this year, which demonstrates the pressure these prop-
erties are under. The Galena mine, at $3.96 cents silver-which is
where it was a few minutes ago-is losing money. The imposition
of the kind of cost implied in subtitle C regulation of tailings for
the Galena mine would surely require its closure and cause its per-
manent shut-down.

Senator SYMMS. And, of course, if the Galena and the Coeur are
closed, those are about as low a cost to producers that are in the
District; isn't that right?

Mr. OSBORNE. Yes. I would not want to peak for Lucky Friday,
but I would assume that Hecla would be faced with very much the
same sort of situation with respect to Lucky Friday, and Sunshine
we know is under the same sort of pressures that Galena is right
now.

Senator SYMMS. Mr. Ostler, how about some of the mines down
in your part of the world?

Mr. OSTLER. I don't think that I can properly comment on the
profits that they have made, if that's what you want to know.

Senator SYMMs. I mean if they have to absorb this cost do you
anticipate more of them would close?

Mr. OSTLER. Very definitely. There are some mining operations
that are on the thin edge and would definitely close rather than
regulate under a subtitle C approach. I can't quantify how many.

Senator SYMMS. I see my time has expired. If I could go ahead,
Mr. Chairman, and just ask one question on a little different track.

Senator BAucus. Go ahead.
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Senator SYMMS. Currently, your mining operations are in compli-
ance with the current Federal and State law in each respective
State; is that not correct?

Mr. OSBORNE. If that question is directed to me, Senator, the
answer to that is definitely "Yes". We know of no current damage
or exposure to health or environment from any current mining op-
erations that we are engaged in.

Senator SYMms. See, I guess that's kind of what I'm getting at.
Every mining operation that I've looked at-and I've looked at sev-
eral of them, some acid leaching process and others-there is no
public safety or health risk taking place. I guess the thrust of your
testimony is that we should clarify who has the responsibilities to
monitor-Do you have a great difficulty operating now under the
current system? Let's say if Congress would just adjourn and not
do anything about this for five years, what happens?

Mr. OSBORNE. Well, I would say, Senator, that we have no prob-
lem operating under the current environment. Given the legisla-
tive history of the Bevill Amendment, it provided a period of study
of the mine waste issue. That period seems to us to have run its
course. The studies have been completed. EPA has reached its con-
clusion. One of those determinations has been subject to a court
review and the court has upheld the EPA's determination, and
those determinations are that it would be most appropriate to regu-
late mine. waste under subtitle D. If that's the case, we would sup-
port giving the EPA the necessary oversight authority to make
sure that State-based programs meet specific requirements.

.Senator SYMMS. Of subtitle D?
Mr. OSBORNE. Of subtitle D.
Senator SYMMS. And you agree with that, Mr. Ostler?
Mr. OSTLER. Well that was a long response. I think the initial

question was are there existing mining operations where there are
problems. I think the answer to that is that within this country
there are.

The second thing is that there are, I would have to admit, some
regulatory gaps that various States do not have mechanisms to
deal with. The most prominent right now would be closure issues,
financial assurance, and soil contamination would be examples of
gaps. The States have done a study identifying the regulatory
mechanisms that the States are using right now to control mining
wastes, which I will make available to this committee, but it pro-
vides a very detailed matrix of just exactly what is in place and
where the gaps are. Those gaps are changing because the States
are improving their programs constantly; but there are gaps that
exist today.

Senator SYMMs. But wouldn't you say though that with the tech-
nologies that are being used today, generally speaking, there is no
risk to public health and safety with respect to the mining oper-
ations that exist in the country?

Mr. OSTLER. I would have a difficult time saying there is no risk.
In every regulatory situation, there is a certain degree of risk. The
type of regulation defines how much risk is there once the oper-
ation goes in place. If you have a facility containing cyanide that
has a very good liner, there is still a degree of risk. It is a matter of
how is that regulated and installed and operated.
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Senator SYMMS. Thank you very much. Thank you, Mr. Chair-
man.

Senator BAUCUS. Thank you, Senator. I must say-you asked a
question about health and safety-I remember looking at the
Berkeley Pit in Butte, Montana, which is filling up with water be-
cause the pumps have been turned off. I can tell you that Butte,
Montana, people are very, very worried that when that water level
gets up 15 or 20 more feet it is going to very seriously contaminate
the drinking water system in the city of Butte. It is a problem.

Mr. HOCKER. Mr. Chairman, if I may. I think the assertion that
there is no risk to public health and safety from current mining
activities is not supportable. Just to give two quick examples: In
South Carolina last fall, there was a dam failure at a cyanide heap
leaching mine and 10 million gallons of highly toxic cyanide was
spilled into a live river. Fortunately, there was no municipal water
intake on that stream for 110 miles downstream. So there was no
immediate human health risk but there was a major wildlife
damage.

Senator BAUCUS. I would like to ask Mr. Ostler admittedly a
tough question.

Mr. OSTLER. They all have been.
Senator BAUCUS. Can you give the committee some idea of some

appropriate prescriptive yet flexible standards that we in the Con-
gress should direct EPA to pursue as we try to deal both with the
problem and also with the needed flexibility?

Mr. OSTLER. I have trouble with the word "prescriptive". I don't
think I can give you some appropriate prescriptive standards. I
think that the States have prepared a report with their recommen-
dations on how to regulate mining wastes, which I will make sure
that this committee has if you do not already. It would be based
around defining some broad-based national performance standards
with EPA developing guidance documents that would identify more
of the details but allow States flexibility to deal with it in a wet
climate or a dry climate differently but to achieve the National
performance standard for protecting public health and the environ-
ment for air, water, groundwater, soils. We have identified the
areas that we think need to be in there with regard to performance
standards. I would be very happy to provide that entire report to
you which gives a very detailed description of how the States think
that process could work. I think the importance is that the existing
State programs that are adequate, the States would not like-to see
them revised just for the sake of meeting a prescriptive national
requirement that accomplishes the same thing.

Senator BAUCUS. How would you suggest those broad-based per-
formance standards be enforced?

Mr. OSTLER. I think the States believe that there is a need for a
Federal approval process. That a State would develop a mine waste
management plan to meet these broad-based performance stand-
ards and guidelines that EPA prepares, and that plan would pro-
vide the approval process, would provide for revocation of State
programs either in full or in part, and that upon EPA's approval of
the State prc gram they could, in fact, enforce under proper condi-
tions the elements of that State plan on a State-by-State basis.
Where there was no State plan or no State willing to accept prima-
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cy, we think it is necessary for the Federal Government to develop
some minimums that they would use to operate in those States
that did not want to accept primacy.

Senator BAUCUS. OK. Mr. Hocker, your thoughts on the subject.
How do we do this?

Mr. HOCKER. There has been an ongoing series of dialogues, first
around the EPA Strawman process and now the Policy Dialogue
Committee that they've put together, and we've been wrestling
with some of these issues. Just to pick one example though, I think
sometimes we tend to make problems out of the flexibility issue
which are fairly easily solved.

For example, talking about protection against erosion or storm-
water events, there are engineering criteria for doing that where
you talk about recurrence of a participation event-you know, a 25-
year or a 100-year flood-and you can regulate in those terms and
specify a degree of safety that you're going to require rather than
saying you have to use an 8 inch diameter rip rap or a 12 inch di-
ameter rip rap, or that your freeboard on your ponds has to be 36
inches; instead, you can say that it has to accommodate a certain
precipitation event. In fact, many of the States within their own
internal regulations use this approach already.

Senator BAUCUS. Mr. Osborne.
Mr. OSBORNE. Senator, in our suggested program, we have out-

lined a series of steps. The States would develop their own mine
waste programs based on the specifics of the site and the environ-
mental and health issues encountered at each site. EPA would
issue guidelines-we don't believe they should be enforceable
standards-that each State must meet in setting up their own
mine waste programs. These guidelines should provide performance
goals, and where specificity as to how retention ponds are built and
so forth have no part in these guidelines.

EPA should have a review process and an opportunity to approve
or disapprove. In the event that they disapprove, they should have
the opportunity to impose their own program on States which were
unable to come up with their own program.

We think it is possible to put such a program together and we
think that's the proper way to proceed.

Senator BAucus. Let me ask you about mineral processing. If
there were more stringent requirements-that is to say some kind
of performance standard, flexible and so forth-let's say that there
is more focus on mineral processing because it is agreed that that's
the greater problem, what is the cost to the nonferrous metals in-
dustry to meet not subtitle C but a fairly good, solid, significant
mineral processing standard that's properly enforced?

Mr. OSBORNE. I guess in the case of ASARCO-and I can answer
only personally at this point because this is not a subject that has
been studied by the AMC in any detail.

Senator BAUCUS. Right.
Mr. OSBORNE. I would say we are meeting those kinds of stand-

ards today and those costs are implicit in our current operating re-
sults. I think that is true with most responsible mining operations.

Senator BAUCUS. What do you mean by "those standards"?
Which standards are you meeting?
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Mr. OSBORNE. There is included in our formal material a fairly
elaborate array of State-based programs and an analysis of what
each of those programs are. Mining in the State of Montana or
mining in the State of Arizona is subject to a substantial amount of
State regulation, as well as regulation associated with Clean Air
and Clean Water Acts. So we feel as though we are fully regulated
today, and I have to say we feel we are operating safely and safe-
guarding the environment at the same time.

Senator BAUCUS. OK. Thank you.
Senator SYMMS.
Senator SYMMS. No more questions, Mr. Chairman. I want to

thank all the witnesses for being here.
Senator BAUCUS. I would also like to touch just briefly on a point

that Senator Symms made, which is a very good one, and that is
America's competitive position. It is clear that in this decade and
into the next century we Americans are going to find a sort of con-
vergence on the one hand of environmental issues, and on the
other hand trade and competitiveness issues. It just happens that
the world is so mobile, it is a mobile economy, it is a mobile society
we live in today. What thoughts do any of you have as to the
proper way that we Americans should address this question? On
the one hand, we could cut back our health and environmental
standards. I don't think that's a great idea frankly. On the other
hand, we could some how use leverage to encourage other countries
to increase their standards. That's an issue that's involved now in
the U.S.-Mexican Free Trade Agreement negotiations, that is to
what degree are our American industries at a competitive disad-
vantage because of lax environmental enforcement in Mexico.

Mr. OSBORNE. Perhaps I can comment on that inasmuch as we
operate in a number of countries around the world as well as in
the United States. It is remarkable the extent to which the envi-
ronmental issues are now starting to be addressed in countries
where previously they were not issues at all. Mexico is becoming
very environmentally sensitive. Only a few years ago the Mexican
smelters were permitted to operate in an uncontrolled fashion so
far as sulphur dioxide recapture was concerned. That is no longer
the case, and the Mexican operations are under increasing environ-
mental pressure from their own version of EPA.

The same is becoming true in Peru where we operate. The Peru-
vian authorities, both Federal and regional, are becoming increas-
ingly sensitive to these issues.

There is no question that the U.S. industry operates at a com-
petitive disadvantage today compared to less developed countries
because of these environmental issues. But I agree with you, it is
not a practical concept to consider rolling back our environmental
plans. I do think other countries are becoming more sensitive to
the issue, perhaps as a result of Mr. Hocker's efforts.

[Laughter.]
Senator BAUCUS. Mr. Hocker.
Mr. HOCKER. I find again a lot of agreement with Mr. Osborne. It

is clear that for a variety of reasons, including some very good, in-
novative, and creative work by the mining industry management
over the last ten years-which I think is really commendable-the
U.S. hard rock mining industry has been brought back into a com-
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petitive position internationally. I think gold is the metal which
most illustrates that. Gold production in the U.S. has increased
tenfold over the last decade and with substantial foreign participa-
tion. We've done a study of the 25 largest gold mines in the coun-
try, as identified by the Bureau of Mines, and we find that 18 of
those have 40 percent up to entire foreign ownership. So it is clear
that the U.S. is not an unattractive place to do business in the
mining industry internationally.

I don't mean to gloss over the problem. I think it is also clear
that while from an environmental point of view we may have some
disadvantages weighed against other countries, if you look at what
is known in the trade as "country risk" and-

Senator BAUCUS. That's true. Infrastructure problems and-
Mr. HOCKER. Infrastructure. And all you have to do is say "Bou-

gainville" and anybody who follows the copper industry knows that
country risk can involve severe political and guerilla activities, too.
So we have some very strong advantages which offset our tight en-
vironmental standards.

I think that over the long term we have to anticipate that there
will be an ebb and flow in this industry as ores of a particularly
high grade are discovered, developed, and worked out in one coun-
try and then the exploration activity is concentrated in less heavily
tested areas. But over time, I think developing the technology,
which we are doing, to successfully mine in an environmentally
safe way will be probably the greatest long-term benefit that we
can provide for the U.S. hard rock mining industry by putting
them at that technological cutting edge.

Senator BAUCUS. Thank you very much.
If there are no further questions, I want to thank all of you for

taking the time to come here and help address this issue.
The hearing is adjourned.
[Whereupon, at 11:30 a.m., the subcommittee recessed, to recon-

vene on Thursday, September 12, 1991, at 10:00 a.m.]
[Statements submitted for the record follow:]

PREPARED STATEMENT OF ROBERT KRUEGER

INTRODUCTORY STATEMENT

Mr. Chairman, Members of the committee, thank you for the invitation to appear
here today. I'm Robert Krueger, one of three members of the Texas Railroad Com-
mission, a century-old commission that has, since 1919, regulated the exploration,
production, and transportation of oil and gas in the State of Texas, which today pro-
duces roughly a quarter of this nation's oil, and a third of its natural gas. Addition-
ally, I'm here to speak for the 29 States that make up the Interstate Oil and Gas
Compact Commission and account for 99 percent of the oil and gas production in
this country.

We in Texas and we as members of the IOGCC appreciate your concern for the
environment and your interest in energy production. All of us, whether we are
Members of Congress, or of State conservation commissions, recognize that the
public today is asking us to protect our environment and our people from hazardous
substances so that the next generation may inherit a land blessed rather than de-
filed by our footprints.

Like you, we view our role primarily as stewards rather than users or
destroyers.With care and balance, you can benefit our environment and future gen-
erations by your legislative action. And yet, without care and attention, RCRA reau-
thorization could unintentionally destroy tens of thousands of American jobs, devas-
tate the economies of several States, and transfer responsible environmental explo-
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ration drilling activities from the U.S.A. to locations abroad, where irresponsible ex-
ploration could wreak worldwide environmental harm.

It is no exaggeration to say that if the wrong policies were to be enacted, much of
the domestic energy industry would be killed in the U.S.A. Only the multinational
energy giants would survive. And they would speed their flight from America to
search for oil and gas abroad. The sheiks would smile, while our unemployment
lines grew. And our environment would be no better for the action.

I do not expect that to happen.-but it could, if wrong policies were adopted.
Take my State, for example: Texas had 250,000 oil and gas wells producing in

1989. Over 150,000 people were employed in the State in jobs relating to oil and gas
extraction; and approximately 1.9 million barrels of oil and 15.3 billion cubic feet of
natural gas were produced each day.

If production wastes were to be regulated as industrial wastes under RCRA
amendments in Senate Bill 976, oil and gas extraction activity would decline
precipitously.You are perhaps aware that the Gruy study estimated that under such
regulation 147,912 existing oil wells in Texas alone would have to be plugged and
abandoned-a decrease of 74 percent. Twenty-seven thousand, nine hundred and
nine (27,909) existing gas wells would be plugged and abandoned, a decrease of 56
percent.

Legislation classifying production wastes as industrial waste would sweep like a
scythe through the oil and gas fields, leveling derricks and crippling the educational
and operational budgets of oil and gas producing States. Meanwhile, huge capital
outflows would leave this country to satisfy our domestic demand for energy. The
lines of oil tankers from overseas would increase; the unemployment lines in this
country would lengthen; and the drain of dollars would be sucked up in the sands of
the Middle East.

The major oil companies would survive: they have refining and marketing capac-
ity; their major profits are from downstream activities. In fact, every major oil com-
pany but one already spends the majority of its exploration and production budget
overseas. Thus their capital outflows would increase. But for many smaller domestic
producers-the independent producers who historically have found 80 percent of the
new oil in this country and who have no downstream activities-such re-regulation
would mean an end to their business.

My reading of Senate Bill 976 is not that it intends to treat production wastes as
industrial wastes. But I offer this caution because the consequences would be so
grave that to ignore this possibility would be irresponsible of me.Like you, I am
elected by the people. My constituents, like yours, value conservation and want a
clean environment.

Just as Senate and House members justifiably have concern for the jobs and envi-
ronment of their home States, and know that their constituents will look to them
for protection, so the voters in Texas for a century have looked to the Texas Rail-
road Commission to protect their environment and their jobs. And we have been
doing just 1hat.

In 1919, more than half a century before the EPA was begun, the Railroad Com-
mission adopted rules requiring that fresh water be protected during the drilling
and plugging of oil wells. Since then, the Commission has adopted increasingly
stringent and more comprehensive water protection rules.

* In the 1930's, the Commission strengthened its plugging requirements and
began regulating the use of injection wells.

* In 1969, the Commission issued a statewide pit order that required Commission
approval to use a surface pit to store or dispose of salt water.

* A 1965 bill passed by the Texas Legislature appropriating monies for a new
well-plugging fund has gone through various adaptations since. Most recently, the
Texas Legislature in May, 1991, established an environmental clean-up fund from
fees paid by the industry to clean up oil field pollution that might threaten surface
and sub-surface waters.

Each week when the Commission meets, we vote to assess fines that can be set as
high as $10,000 per day against producers who through negligence or deceit have
violated State environmental regulations.We appreciate a concern in Washington
for the water quality and environment of our State. But I guarantee you that
nobody is more concerned about that quality than the people of Texas who drink
that water, take their food from that soil, and breathe the air surrounding those
wells.

In 1935, at the suggestion of President Franklin D. Roosevelt, the Interstate Oil
Compact Commission was established among the major oil producing States. Today,
each of the 29 member States has a regulatory agency that is directly concerned
with and regulates the production of oil and gas and the disposition of wastes which
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are a necessary byproduct. No one is likely to be more concerned for the proper dis-
posal of these wastes than the regulators charged by the people among whom they
live to control them. And no one is likely to be more knowledgeable. We as regula-
tors are the friends and neighbors of the people whom our environmental rules are
intended to protect. We within the States have the expertise and experience with
land technology and with the people within our borders. The Railroad Commission
of Texas alone has about 1,000 employees, the largest number of which work in the
Oil and Gas Division. Working together, the State regulatory agencies have demon-
strated in many ways their ability to initiate and supervise these environmental
programs.

Long before there was an EPA, or before Congress focussed its attention on these
matters, the Railroad Commission, like comparable regulatory agencies in other
States, began the Underground Injection Control Program. We regulators in various
States continue to consult with one another and to upgrade our programs. In Janu-
ary, 1989, the Interstate Oil and Gas Compact Commission began a project with the
EPA to develop a report to focus on the elements necessary for an effective State
regulatory program. This project was completed in December 1990. The IOGCC is
continuing to support the States' efforts by collecting the States' regulations into a
central database system; developing a training program to further educate State
field inspection personnel in environmental issues; and coordinating a State review
project where individual State regulatory programs are compared with the IOGCC
report.

As a result of this work, a peer review process has already begun so that each
State has the opportunity to have its regulatory program judged by its peers from
comparable States. This peer review process is particularly appropriate because
each State regulator understands that his State is likely to have some problems that
are unique as well as many that are shared. Even within a State like Texas, for
example, the arid plains of West Texas, where annual rainfall is ten inches or less
per year, pose quite different environmental problems from East Texas, where rain-
fall exceeds 40 inches. The depth at which potable water is found varies consider-
ably, as do the cementing requirements to protect these water supplies. State regu-
latory agencies have the experience and flexibility to accommodate these demands.
A set of regulations or directives conceived in Washington and applied nationwide
would not. The costs would compound; the beneficial results would diminish. And
the complicated tiers of regulation would drive more drilling, more capital, and
more jobs overseas at a time in which America's energy security is already
precarious.Like many IOGCC regulatory agencies, the Railroad Commission contin-
ually updates its regulations and seeks to improve its protection of the natural her-
itage which we are charged to conserve.

Let me cite a few examples of initiatives we have undertaken on our own since
1980, the year in which oil and gas E & P wastes were exempted from regulation
under RCRA.

1. In 1981 the Commission amended its rules governing injection wells to establish
more specific technical standards and new monitoring programs.

2. In 1981 the Commission adopted a new rule governing underground hydrocar-
bon storage wells.

3. In 1982 the Commission amended its rules to- specify state-of-the-art require-
ments for casing, cementing, drilling, and completion of wells.

4. In 1983 the Commission was given authority to assess administrative penalties
of up to $10,000 per day for violation of its rules relating to pollution.

5. In 1984 the Commission amended its rules regulating surface storage and dis-
posal of all oil and gas wastes. The amended rules require that storage and disposal
methods either be authorized by rule or permitted. All previously permitted pits
had to be re-permitted under the standards of the amended rules.

6. In 1986 the Commission adopted a new rule on discharges of oil and gas wastes
in anticipation of obtaining Federal authorization to administer the NPDES pro-
gram, for which preliminary application was submitted to the EPA in 1990.

7. In 1990 the Commission adopted a new rule concerning the reclamation of
crude oil to expand permitting requirements and to require a bond to ensure that
reclamation plants are operated, and closed in accordance with the Commission
rules.

Working witWour State legislature this year, the Commission has been given new
authority to ensure compliance with environmental regulations:

a. Oil and gas producers must comply with all State laws and Commission rules
before new drilling permits may be granted.



132

b. Before conducting any oil and gas operations, producers must prove their finan-
cial ability to correct or control any pollution that might be associated with their oil
and gas activities.

c. The Commission has new authority to regulate haulers of oil and gas waste.
d. The Commission has enlarged authority over generators of non-exempt oil and

gas wastes that are hazardous as defined in recent EPA regulations.
e. The Commission is given a fund of approximately 10 million dollars per year to

plug abandoned wells and clean up oil field pollution.
The Commission has recently taken other steps to protect the environment. This

year the Commission adopted rules to protect migratory birds from harm which
might befall them in oil and gas producing areas. All oil and gas producers must
screen, net, cover or otherwise render harmless to birds all open-top storage tanks
eight feet or more in diameter, and all pits likely to contain some oil.

Also, this year the Commission began developing a pollution prevention program
to inform oil and gas producers of ways in which they can reduce the amounts of
waste they generate in their E & P activities.

It is important to keep in perspective the wastes that are generated in producing
energy for our country:

1. 98 percent by volume of all oil and gas wastes consist of salt water. This salt
water is found and produced along with oil and gas, and is normally returned by the
producer to the very zones underground from which it was initially removed. In
short, "the wheel is come full circle." The salt water, found in nature, is returned to
the same spot in nature from which it was taken.

2. Drilling muds, which consist largely of water, clay and barite, constitute ap-
proximately 1.6 percent of the waste stream. The volumes are high, the toxicity low.

3. The remaining portion of so-called "associated wastes" constitutes only 0.4 of 1
percent of the volume of the waste stream. Although some benzene is present (at
very low levels, when compared with other industries or with gasoline), the items
found here are generally high in volume Lht low in toxicity.

We in Texas, and indeed the people of most producing States, do not have suffi-
cient good water so that we can waste it. It has not only been our intent but our
success for most of the past half century to have developed the technology and the
will to protect fresh water supplies, and to return produced (salt) waters to their
original source.

We consider it absolutely essential that the exemption from RCRA Subtitle C of
oil and gas wastes be continued, and be subject to State control rather than to dis-
tant, inflexible, and perhaps inappropriate Federal directives.

We at the Railroad Commission and we of the IOGCC agree with the conclusions
reached by the EPA in its report to Congress in December 1987, and its Regulatory
Determination as reported in the Federal Register on July 8th, 1988. Basically, the
EPA said it could not do as good a job as the State regulatories were doing, and in
the immortal words of Bert Lance, "if it ain't broke, don't fix it."

The EPA believed that existing State and Federal programs under the Safe Water
Drinking Act and the Clean Water Act were generally adequate, and that any gaps
should be filled with the help of States rather than by imposing uniform Federal
waste regulations that define oil and gas wastes as hazardous.

In reality, oil and gas wastes pose no significant threat to public health and the
environment when they are properly managed: they are relatively low in toxicity;
State programs developed over a half century, and relatively recent Federal pro-
grams have together protected the environment; and there have been remarkably
few damage cases documented by the EPA.

Prescriptive RCRA requirements such as those in Subtitle C apply, appropriately,
to industrial and petrochemical hazardous wastes. These requirements, in Texas,
are enforced by the Texas Water Commission and necessarily have little flexibility.
Flexibility, pn-the other hand, is required for the high-volume, low-toxicity wastes
produced in the drilling process. It would be extraordinarily difficult to monitor the
250,000 well sites and 15,000 operators that are present in Texas alone. Yet, to shut
down these wells would not only bring economic disaster to Texas, but would
damage our entire national economy and have profound national security implica-
tions.

The existing waste disposal sites for Subsection C wastes would be entirely inad-
equate for the high volumes of oil and gas wastes (which are not fact hazardous),
and would require an army of Federal inspectors that could better protect our popu-
lation by focussing their attention elsewhere.

Good cooperation already exists between the various States through the IOGCC,
and through both peer review and self-review procedures.
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Like you, we elected officials at the Railroad Commission, and the regulatory offi-
cers in other oil and gas producing States, have a profound concern for our own re-
sponsibilities and for protecting the environment and the people among whom we
live. As our technical knowledge has advanced over the past 70 years so have our
enforcement proceedings.

While imperfect, we are proud of our past performance, and of the initiative that
State regulatory agencies undertook long before an EPA even existed. We have
sought to make sure that, while our population gained the benefits of energy from
under the earth's surface, it returned possibly dangerous wastes to depths beneath
that surface. In doing so, our citizens could gain the benefits without suffering the
risks of energy production. No set of Federal regulations could substitute for the ex-
perience, the knowledge of direct operations, the flexible and specific understanding
of varied geological zones and geographical areas that State regulatory bodies pos-
sess.

Please don't ask us to spend our time simply trying to understand and adhere to
Federal regulations, many of which might be inappropriate for our particular peeds.
Let us continue to improve in our task of protecting the citizens and preserving the
natural heritage for which we have been given responsibilities as stewards.

We appreciate the concern that you have for the health and environment of our
nation. We want you, and members of the Executive Branch whom your laws direct,
to be able to devote your time and energy where they are best placed. That need is
not with the high-volume and low-toxicity waste waters produced in pumping oil
and gas. Those minor problems we at the State level are fully equipped to handle.
We wish you to be free to address the other larger questions more deserving of your
attention.

I thank you for this opportunity to appear before you, and will be pleased to re-
spond to your questions.

RESPONSES TO QUESTIONS FROM SENATOR BAUCUS AND SENATOR CHAFEE

1. Is there reason to remove, by Federal legislation, the Bevill exclusion for oil and
gas activities? Why or why not?

No. The exclusion of oil and gas activities is appropriate when you consider the
high volume and relatively low toxicity of the wastes generated by those activities.
In its Report to Congress on oil and gas wastes, EPA stated that documented
damage cases and quantitative modeling indicate that health and environmental
damage caused by oil and gas operations by exempt oil and gas wastes tend to be
associated with violations of existing State and Federal regulations.

EPA determined that existing State and Federal programs for oil and gas wastes
are generally adequate. Any gaps in the regulation of oil and gas wastes can be ad-
dressed by improving existing State and Federal regulatory programs.

2. Are oil and gas wastes more appropriately regulated as hazardous (RCRA Subtitle
C) or solid (RCRA Subtitle D) wastes?

Neither. It is neither appropriate nor necessary to regulate oil and gas wastes as
hazardous wastes because of the high volume and low toxicity of these wastes. It is
also neither appropriate nor necessary to superimpose an additional program under
Subtitle D on the existing State and Federal programs, which EPA has determined
to be generally adequate for management of oil and gas wastes. These are special
wastes, and as such, should be addressed separately. Regulating these wastes under
either Subtitle C or Subtitle D would impose a substantial burden on State and Fed-
eral Governments and industry while providing little additional benefit to human
health or the environment.

8. Which oil and gas waste streams pose the greatest concern to human health and
the environment?

If handled improperly, produced waters pose the greatest concern to human
health and the environment. Produced waters constitute the largest category of oil
and gas waste. Most produced waters contain soluble salts and some hydrocarbons
that are highly mobile in the environment and detrimental to the quality of ground-
water, surface water, and land.

4. If the Federal Government were to enact legislation that would regulate oil and
gas wastes, should the Federal Government or the States have primacy? Why?

The States should have primacy. The States were regulating oil and gas oper-
ations and waste management practices for decades before EPA was even created.
We understand the oil and gas operations in our States and their waste manage-
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ment practices. We also understand the regional variations and the unique prob-
lems associated with the management of oil and gas wastes within our States.

5. What are the health and economic implications of regulating oil and gas wastes
under RCRA Subtitle C rather than under RCRA Subtitle D?

Because oil and gas wasteF. are generally low in toxicity and adequately regulated
under existing State and Federal programs, very little benefit to human health and
the environment would be gained by regulating these wastes under RCRA Subtitle
C. However, the cost to the public, the nation, the States, the regulating agencies,
and the industry would be enormous. The economic effects of Subtitle C regulation
on the Nation would be equivalent to the disruption caused by the 1986 oil crisis.

If oil and gas wastes must be regulated under RCRA, special regulations that com-
plement rather than duplicate or disrupt existing State and Federal regulations
would be more appropriate. In the Regulatory Determination, EPA states that it be-
lieves that it can develop a program tailored specifically for oil and gas wastes.

6. What should be the rmle of the Federal Government in an oil and gas regulatory
program? The State role?

The States should have the major role in regulating oil and gas wastes for the
reasons noted above. If additional regulations are needed, the States should
strengthen their existing programs.

The Federal Government should concentrate on improving existing Federal pro-
grams under the Clean Water Act and the Safe Drinking Water Act to close the
gaps identified in EPA's Report to Congress and Regulatory Determination. The
Federal Government should also help fund the States that will implement any addi-
tional requirements under these existing Federal programs.

7. Does the existing RCRA statute presently contain sufficient authority to address
oil and gas waste issues through administrative mechanisms, or is legislation
necessary to accomplish this?

Additional legislative authorities under RCRA may be needed to address inter-
state transportation of oil and gas wastes.C.

COMMENTS ON S. 976 AS FILED

General comments on the Subtitle D amendments
The provisions of S.976 that amend Subtitle D of the Resource Conservation and

Recovery Act (RCRA), recognize and attempt to accommodate the solid waste man-
agement programs already existing in many States. The Railroad Commission sup-
ports these aspects of the legislation. Many existing State programs already ade-
quately protect human health and the environment, and the States are actively
working to address new environmental issues as they develop. Additional Federal
requirements should not be imposed unnecessarily.

As State regulators of wastes associated with the exploration, development, and
production of oil and gas (oil and gas wastes), we are convinced that certain provi-
sions of the Subtitle D amendments impose unnecessarily burdensome and costly re-
quirements. Some requirements would adversely affect existing State programs and
the regulated industry by diverting limited resources to activities that provide little
incremental benefit to human health or the environment.

EPA has already determined that existing State and Federal programs for oil and
gas wastes are generally adequate to protect human health and the environment.
Why then mandate a new Federal permitting program for these wastes that will
require considerable additional effort and expense on the part of both State and
Federal Governments and also of industry? EPA recommended that any gaps in the
existing oil and gas waste management programs be addressed individually, rather
than by superimposing another Federal program on the existing programs. Accord-
ingly, to the extent that Congress finds a need for additional Federal regulation of
oil and gas wastes, special provisions should be drafted for these wastes. They
should not be lumped in with other solid wastes in the new, comprehensive permit-
ting program under Subtitle D. Instead, they should be addressed separately. By ad-
dressing these wastes separately, Congress and EPA will be able to tailor the Feder-
al requirements to fill any gaps without disrupting the existing programs and im-
posing unnecessary requirements and costs.

Furthermore, any new RCRA requirements for oil and gas wastes should not
apply to oil and gas Pastes disposed of or recycled by injection. About 98 percent of
the oil and gas waste, generated in Texas are "produced waters," that is, primarily
salt water found underground with oil and gas and brought above ground, or "pro-
duced," along with oil and gas.
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In the State of Texas, we produce approximately 1.75 million barrels of oil daily
and about 17 million barrels of "produced waters" daily. The expense of disposing of
this water is already great, and tends to make U.S. oil more expensive to produce
than oil in, for example, the Middle East or Indonesia. Most of this water is now
ultimately returned to the underground zone from which it came. There is, there-
fore, no damage to the environment. We have simply removed the oil from the
water so that people may use the oil, and then returned the water to its place in
nature, much as someone picking apples from a tree removes the apples for use,
while the tree remains behind as before.

More than 75 percent of the wells in which the produced waters are injected are
used in enhanced recovery projects. As the EPA noted in its July 8, 1988 regulatory
determination on oil and gas wastes, produced waters reinjected in enhanced recov-
ery projects are being beneficially recycled as an integral part of the production
process.

Injection wells used in oil and gas operations are fully addressed by the Safe
Drinking Water Act (SDWA). Under the authority of that law, both EPA and the
States are currently evaluating whether any additional requirements are necessary
for these wells. Dual regulation under both the SDWA and RCRA invites conflict
and duplication of effort. Injection wells should therefore be specifically excluded
from the provisions of this legislation.

Specific concerns about permitting, recycling. and-planning
1. Permitting-A number of the Subtitle D permitting provisions in S.976 may

work satisfactorily for the municipal wastes and industrial wastes for which they
were designed, but are inappropriate for the special category of oil and gas wastes.
Some of these permitting requirements, for example, would drastically increase our
workload and costs because of the sheer numbers of oil and gas facilities affected.
Moreover, these requirements are unnecessary in States like Texas that already
have regulatory programs in place that adequately protect human health and the
environment. Whatever incremental environmental benefit would be gained from
these requirements could not justify the additional effort and expense.

Take one example. The bill requires that all State permits for solid waste manage-
ment facilities be reissued within forty-eight months of its enactment. Furthermore,
the maximum term of a permit will be five years; therefore, permits will have to be
renewed at least once every five years. Thus, the Railroad Commission would have
to consider reissuing each of its 6,000 pit permits and 13,000 disposal well permits
within four years and then again every five years. At that rate, the Commission
would have to process permit applications at an average rate of more than 75 per
week. And this number does not include applications for new permits. All of this re-
permitting activity is simply excessive. The USA will not recapture its position as a
world leader in productivity simply by enlarging paperwork.

The permits issued by the Railroad Commission already contain monitoring, test-
ing, and reporting requirements to ensure that oil and gas operators properly main-
tain and operate their facilities. In addition, the Railroad Commission has an ag-
gressive inspection and enforcement program in place to ensure compliance with
permit conditions. And we review permits as the need arises, such as when we re-
ceive complaints about a facility, or our field inspectors discover a problem. These
procedures are sufficient to ensure that human health and the environment are pro-
tected.

As another example, consider the permit-by-rule provisions of the bill. These pro-
visions would give the State the flexibility to permit some classes of oil and gas
waste management facilities by rule, instead of issuing an individual permit for
each facility. We anticipate that most of the approximately 150,000 leases in Texas
have some facilities that would have to be permitted by rule. For example, most of
the producing leases in the State would have one or more saltwater storage tanks.
These tanks would have to be permitted by rule because it is not feasible to permit
each one of them individually. Some of the conditions that the bill places on permits
by rule, however, present problems. Before constructing or operating a facility per-
mitted by rule, the operator would have to notify the permitting agency and other
interested persons.

To handle the notifications we would receive on saltwater storage tanks alone, the
Railroad Commission would need a whole new unit, with additional technical and
clerical personnel and data processing equipment. Also, each facility permitted by
rule would have to be inspected by the State annually. That amounts to over 12,000
lease inspections each month in Texas alone. The Railroad Commission would need
many times the number of inspectors we currently have. The costs would be astro-
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nomical. The risks posed by these facilities simply do not justify the massive ex-
penditures needed to regulate them as required by this bill.

These examples show why oil and gas wastes should be regulated separately, if at
all, under RCRA. If, however, Congress does ultimately decide to cover oil and gas
wastes under Subtitle D of RCRA, EPA and the States should be given more flexibil-
ity in establishing permit terms and conditions.

We endorse the approach taken by the bill in allowing the Governor of a State to
certify that the State has the regulatory authority and personnel to administer and
enforce the permitting program, rather than requiring a State that meets Federal
standards to go through a lengthy and cumbersome approval process. However, the
bill does not give a State adequate time to make this certification. One year is not
enough time for a State that will require new legislation to implement the permit-
ting program, as most States probably will. Texas, for example, may need some ad-
ditional authority to collect fees to support the program. The Texas legislature, how-
ever, meets biennially. Therefore, Texas may need up to two years to make the re-
quired certification. Someprovision needs to be made for this possibility. We also
question the funding provisions for the proposed Subtitle D permitting program as
they would apply to the oil and gas industry. The federally mandated permitting
program for oil and gas wastes would be required to be supported solely by permit
fees. The State would have to collect fees from oil and gas waste management facili-
ties to cover all costs associated with permitting, monitoring, enforcement, and rule-
making. Major oil companies already spend the majority of their exploration and
production budgets on overseas exploration and production. Such fees would only
hasten their departure from-our shores and would thereby increase our economic
and military dependence on foreign oil. Smaller, domestic producers are already
struggling. And to expect State treasuries, with their bare larders and budget crises,
to find such funds is fruitless. Therefore, if Congress mandates significant new re-
quirements for oil and gas wastes, Congress should support the new requirements
with Federal funds. The Federal Superfund, for example, might support a new per-
mitting program for oil and gas wastes if Congress establishes such a program.

2. Recycling-We read the provisions of S.976 dealing with recycling with special
interest because we are currently developing a program to encourage oil and gas
operators to incorporate source reduction and recycling practices into their oper-
ations. Generally, the bill appears to give EPA the flexibility it needs to establish
necessary standards and requirements for recycling without interfering with legiti-
mate and beneficial recycling activities. We are concerned, however, with the provi-
sions of the bill that address the collection, storage, transportation, and recycling of
used oil. Used oil that is not managed in accordance with the standards developed
by EPA in accordance with this bill will have to be managed as hazardous waste.
Our specific concern about the used oil provisions is their effect on the handling of
used oil generated in the oil field. Much of that used oil is currently returned to the
crude oil stream for recycling through the refinery. As currently drafted, this bill
effectively prohibits this environmentally sound practice.

3. Planning-The planning provisions of S.976 will require the State to develop
and implement a solid waste management plan containing detailed information
about the type and amount of each solid waste stream; the identity and capacity of
each solid waste management facility and recycling facility; the amount of solid
waste that will be reduced, recycled, transported out of State, or disposed of or in-
cinerated within the State; and measurable goals for solid waste reduction and recy-
cling. The plan must be submitted to EPA for approval within thirty months after
enactment of this bill. Thereafter, it must be reviewed and revised at least once
every fi'e years. In addition, the State must submit annual reports to EPA on its
progress in implementing the plan and achieving the goals established in the plan.

The Railroad Commission will have to work closely with other environmental
agencies in Texas to develop and implement the State plan. Our major concern
about the planning requirements relates to funding. The planning effort outlined by
this bill involves extensive data gathering, data management, and reporting. Ten
million dollars a year in Federal funds are authorized to assist the States in this
planning. When this sum is distributed among the U.S. States and territories, how-
ever, it will not go far. We anticipate that the State of Texas, being a large, urban,
industrial State, will need substantially more financial assistance for the planning
effort than the bill now provides.
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RESPONSES TO QUESTIONS By SENATOR SIMPSON

Question 1:
In the Regulatory Determination, how did EPA characterize the majority of

wastes generated by petroleum industry exploration and production activities?
Answer:

Oil and gas wastes fall within a general category of wastes that RCRA currently
regards as "special" because of their unusually high volume and because of their
relatively low level of apparent environmental hazard (December 1987 Report to
Congress on Management of Wastes from the Exploration, Development, and Pro-
duction of Crude Oil, Natural Gas, and Geothermal Energy, Executive Summaries,
Page 2).

In characterizing oil and gas wastes during the study preceding the Report to
Congress and the Regulatory Determination, EPA did find some constituents at
levels of potential concern. However, EPA's modeling of the potential effects of the
disposal of produced water (which constitutes 98t of all oil and gas wastes) by injec-
tion, and the disposal of drilling waste (which constitutes 1.6 percent of all oil and
gas wastes) in reserve pits showed that the "potential risks to human health and
the environment were small" (53 Fed. Reg. 25454 (July 6, 1988)).
Question 2:

What has the drilling industry done to address the concerns expressed in the reg-
ulatory determination regarding high volume low toxicity drilling waste?
Answer:

Industry has continuously improved its waste management practices and devel-
oped new waste management technologies. For example, many companies in Texas
have closed their pits and installed above-ground storage tanks since the Railroad
Commission amended its requirements for construction, operation, and permitting
of pits in 1984. Industry is continuing this trend, as evidenced by the fact that the
Commission has cancelled more pit permits than it has issued for the last two years.

Industry is also becoming increasingly active in pollution prevention through
waste Binimization, reduction of waste toxicity, and recycling. Closed-loop systems
are being used more frequently to increase the recycling potential of wastes and to
minimize the ultimate volume of wastes. And more companies are substituting less
toxic products in oil and gas operations. For example, drillers are substituting min-
eral oil for diesel oil in drilling fluids and eliminating chromium-containing addi-
tives. Also, gas plant operators are replacing products containing chromium and ar-
senic with less toxic products.

As the agency responsible for regulating the oil and gas industry in Texas, the
Railroad Commission is encouraging, and in many cases requiring, industry to ad-
dress the concerns expressed in the Regulatory Determination regarding high
volume, low toxicity oil and gas wastes. We have made, and continue to make, an
aggressive effort to strengthen regulations and increase compliance. For example,
the Commission has increased testing requirements to better characterize wastes
prior to disposal and has upgraded permitting requirements for land disposal facili-
ties.
Question 8:

The other major waste stream mentioned was produced water, what is the current
regulatory status of this material?
Answer:

The disposal of the largest volume of oil and gas waste-produced water-is regu-
lated through existing Federal programs under the Clean Water Act and the Safe
Drinking Water Act. These programs, whether directly implemented by EPA or del-
egated to the States, are satisfactory mechanisms for regulating any waste covered
under them.

Essentially all of the water produced in Texas is either reinjected or discharged,
and is therefore covered by these programs. In Texas approximately 95 percent of
the produced water is reinjected pursuant to a federally delegated Underground

Injection Control program, which EPA has repeatedly praised as being a model
program. Almost all the rest is discharged to Gulf waters under authority of a State
permit. The Railroad Commission is in the process of applying for approval to ad-
minister the Federal NPDES permitting program for these discharges.

Very minute quantities of produced water are disposed of in pits in Texas. These
pits must be permitted by the Railroad Commission. The Commission will only issue
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a permit to dispose of produced water in a pit after very thorough review and after
the applicant has conclusively shown that use of the disposal pit cannot cause pollu-
ton of surface or subsurface water, either because there is no water or because the
water is protected by an impervious, laterally continuous barrier from any wastes
that might escape or migrate from the pit.

Question 4:
In your opinion, if Exploration and Production wastes, specifically drilling wastes

and produced water, were to be regulated under RCRA Subtitle D as S. 976 illus-
trates, what effect would this have on the domestic oil and gas industry?

Answer:
Excessive regulation of oil and gas wastes under Subtitle D could kill much of the

oil and gas industry, destroying tens of thousands of American jobs, devastating the
economies of several States, and driving exploration and production activities over-
seas.

Without care and attention, unnecessarily burdensome and costly requirements
could be imposed on oil and gas wastes that could divert the limited resources of the
industry to activities that provide little incremental benefit to human health and
the environment. Although the actual costs to the industry and the national econo-
my are being debated, it is no exaggeration to say that if oil and gas wastes were to
be regulated as industrial wastes under the RCRA amendments in Senate Bill 976,
oil and gas production would decline precipitously. Many of the small independent
domestic producers who have historically found 80 percent of the new oil in this
country would be forced out of business. And many stripper wells, which account for
about 70 percent of domestic oil wells and 14 percent of domf.stic oil production,
would have to be plugged prematurely. Major oil companies, which already spend
the majority of their exploration and production budgets overseas, would survive,
but would speed their flight from U.S. shores, increasing the flow of U.S. dollars
abroad. And our environment would be no better for the action.

STATEMENT OF THE AMERICAN PETROLEUM INSTITUTE

I. INTRODUCTION

A. Industry Concerns
The issue of how oil and gas exploration and production (E&P) wastes are treated

under the Resource Conservation and Recovery Act (RCRA) is the most far-reaching
and significant policy concern confronting the oil and gas industry during this ses-
sion of Congress. Oil and gas production wastes, when properly managed, present
minimal threat to human health and the environment. This is because these wastes
are already thoroughly regulated under a myriad of State and Federal laws. At
issue before Congress is whether additional Federal regulations under RCRA should
be required under either Subtitle C or Subtitle D. Neither is appropriate. Neither
was designed to deal with the type of waste generated during oil and gas explora-
tion and production. Nor will further Federal regulation bring new resources or new
expertise to the regulation of production-wastes.

Yet, changes in existing procedures would have immediate and dramatic conse-
quences for domestic energy production and America's energy security. These poten-
tial impacts are clearly documented in a study recently completed for the American
Petroleum Institute (API) by Gruy Engineering of Dallas. The study demonstrates
that if E&P wastes were to fall under the regulatory scheme outlined for nonhazar-
dous industrial waste in the new Subtitle D of S.976, the result would be the prema-
ture abandonment of over 80 percent of domestic oil wells and over 75 percent of
domestic gas wells. It would result in the loss of 2,500,000,000 barrels of recoverable
oil reserves and 10,200,000,000,000 cubic feet of recoverable gas reserves. Domestic
oil production would decrease by 440,000,000 barrels the first year, which exceeds
the 407,000,000 barrels imported from Saudi Arabia in 1989. The costs of compliance
to the oil and gas industry would be in the $50 to $60 billion range, which is about
3.5 times the $14.6 billion that industry invested in onshore exploration and devel-
opment according to API's 1989 Survey on Oil and Gas Expenditures.

B. Industry Position
The domestic oil and gas industry, from the smallest independent producer to the

largest integrated company, is united on this issue. We believe that the Environ-
mental Protection Agency (EPA) was correct when, only 3 years ago, the Agency
determined that E&P wastes should continue to be exempt from hazardous waste
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regulation and continue to be regulated under existing State and Federal regula-
tions. The current regulatory process works well. It is being improved, and it is fully
capable of responding to emerging E&P waste management issues. The States have
decades of experience in regulating production wastes. They understand the needs
unique to their jurisdictions and they should retain regulatory authority. We also
support the on-going efforts of the States and EPA to improve State and Federal
regulatory programs where necessary.

Congressional decisions regarding the treatment of E&P wastes will be a major
factor in determining the future of domestic oil and gas production. The potentially
huge cost of complying with new regulations would directly affect our ability to con-
tinue production from existing wells and re-define the circumstances under which
the oil and gas industry places capital at risk to drill for new oil and gas reserves.

C. National Energy Impact
There is a strong likelihood that both the House and Senate will soon be debating

comprehensive energy legislation designed to make maximum effective use of Amer-
ica's domestic energy resources. The Administration has devoted substantial time
and energy to the same important polic considerations. During the past year we
have seen the dangers of energy dependence vividly demonstrated in the Persian
Gulf.

There is a clear consensus that America needs to increase energy production here
at home, use that energy more efficiently, and-to the maximum practical extent-
reduce our dependence on imports. Ironically, at the same time, some are urging
Congress to amend RCRA in a way that would force hundreds of thousands of oil
and gas wells to be shut in, cause domestic production to plummet, diminish our
reserves, and discourage future exploration. The inevitable consequence of such
measures would be to increase our energy dependence and undercut any benefits
that may be realized from energy policy proposals currently under consideration.

D. Production and Economic Impact Analysis--Gruy Model
In order to more accurately determine the potential economic impacts of various

RCRA Reauthorization scenarios relating to E&P wastes, Gruy Engineering Corpo-
ration (Gruy) has developed a Regulatory Cost Impact Model for API.

The Gruy model is very sophisticated. It takes all onshore oil and gas wells in the
U.S. and accumulates them into 37 State/areas divided into 44 oil well groups and
33 gas well groups based on common production characteristics and production
rates. Production operating costs were compiled for each group using information
obtained from the Department of Energy (DOE), certain confidential information
from a survey of average production costs by region of 7 major oil companies and 13
independent operators, and Gruy's own confidential files that are based on over 30
years of oil and gas property evaluations. The Gruy model enables us to predict im-
pacts such as the number of oil and gas wells shut in, loss of oil and gas reserves,
and the loss of revenue and jobs that would result from various regulatory out-
comes. The Gruy model predicts these outcomes for each State.

We are so confident of the integrity and validity of the model that we have invit-
ed independent scrutiny of the assumptions. Pursuant to a request from Congress,
representatives of the Congressional Budget Office have met with Gruy Engineering
and are in the process of validating the model.

E. Impact of a Subtitle D Nonhazardous Waste Scenario
Using 1989 data, onshore domestic oil production had about 617,000 oil wells pro-

ducing over 2.2 billion barrels of oil per year and 4,525 billion cubic feet of associat-
ed natural gas. There were about 260,000 gas wells producing approximately 11,410
billion cubic feet of natural gas and 105 million barrels of natural gas liquids per
year.

The "Resource Conservation and Recovery Act Amendments of 1991" (S.976) does
not require the regulation of E&P wastes. However, for input into the model, we
assumed the Subtitle D industrial waste provisions of S.976 would be applied to E&P
wastes. In this scenario, the Gruy model predicts petroleum industry activity would
decline disastrously. At price assumptions of $20 per barrel of oil and $2 per thou-
sand cubic feet of natural gas, the estimated impacts on the domestic industry
would be:

" about 512,000 (over 80 percent) of existing oil wells would be shut in;
" about 200,000 (over 75 percent) of existing gas wells would be shut in;
" first year oil production would decrease about 440 million barrels, a 20 percent

decrease;
* first year gas production would decrease about 2,000 billion cubic feet, a 13 per-

cent decrease;
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* about 40,000 workers in oil and natural gas extraction would lose their jobs and
over 100,000 in other industries would lose their jobs

e ad valorem and severance tax revenues to the States would decrease about
$900 million the first year, a 13 percent reduction

* net revenues to royalty owners would be reduced by about $2 billion the first
year, a 17 percent reduction.

F Certain States Especially Impacted
Certain States, due to the maturity of the oil fields and small production rates of

the wells, would lose over 90 percent of their oil wells. Those States and the number
of oil wells shut in include, Arkansas (5,489), Illinois (32,349), Indiana (7,549), Kansas
(44,876), Kentucky (21,068), Missouri (807), New York (3,924), Ohio (30,194), Oklaho-
ma (96,337), Pennsylvania (27,218), Virginia (50), West Virginia (15,837).

Several States would lose over 90 percent of their gas wells. These States and the
number of wells lost include, Illinois (289), Indiana (1,295), Kentucky (10,768),
Nevada (12), New York (5,251), North Dakota (66), Ohio (33,585), Pennsylvania
(27,936), South Dakota (48), Tennessee (593), and West Virginia (34,908).

The Gruy model is the most complex and complete computer model of the eco-
nomic and energy effects of E&P solid waste management designed to date. A com-
plete copy of the Gruy Report is attached as Attachment I.

G. States Are the Logical Regulators
In 1988, EPA completed a thorough study of the E&P waste issue and concluded t

that:

Existing State and Federal regulatory programs are generally adequate
for controlling oil, gas, and geothermal wastes. Regulatory gaps in the
Clean Water Act and UIC program are already being addressed, and the
remaining gaps in State and Federal regulatory programs can be effectively
addressed by formulating requirements under Subtitle D of RCRA and by
working with the States. I

The regulatory regime referred to by the EPA has a long history of effectiveness.
When Congress enacted environmental legislation duriig the 1970's, it found that,
in most cases, the formation of a Federal regulatory structure served as the primary
model for States and localities which were only then beginning to deal with the
need for regulation.

However, in the case of regulating E&P wastes, the opposite was true. The States
have been active in this area for over 70 years; for example, Oklahoma began regu-
lation in 1916, Texas in 1919. Initially, these regulations dealt with production rates
to curb waste of the resource through overproduction and to protect the safety and
well being of the citizens.

These State regulatory structures were modified over time to address a wide
range of environmental issues. For example, one of the earliest environmental regu-
lations was the Texas Railroad Commission's Rule 20 issued in 1919. It stated:
"Fresh water is to be protected. Fresh water, whether above or below the surface,
shall be protected from pollution whether in drilling or plugging." When EPA
began to implement the Underground Injection Control Program (UIC) of the Safe
Drinking Water Act, it discovered that many States, such as Texas, already had far
more intricate and substantial UIC programs in place that dealt with the specific
geologic and other technical aspects of each State. This extensive State regulatory
framework exists in the same manner for other E&P wastes.

H. Prior Congressional Consideration of E&P Wastes
Congress recognized the consequences of over-regulation in the late seventies

when additional Federal regulation of E&P wastes was first proposed. Realizing that
there were serious questions about the applicability of the rigid statutory structure
of Subtitle C to E&P wastes, and that extensive State and Federal regulations al-
ready existed for managing these wastes, Congress chose to continue the existing
regulatory structure and study the implications of alternatives.

Congress amended RCRA to exempt E&P wastes from regulation under Subtitle C
and directed EPA to determine whether E&P wastes should be regulated under Sub-
title C. This decision was to Le based on the results of an extensive analysis of the
oil and gas exploration and production industry.

EPA's 1988 "Regulatory Determination for Oil and Gas and Geothermal, Exploration and
Production Wastes", page 4. The document is attached to this testimony as Attachment II. -
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I. EPA Recognizes States'Existing Regulatory Framework
EPA conducted a comprehensive two year analysis and published its results in

December 1987 in a report to Congress entitled "Management of Wastes from the
Exploration, Development and Production of Crude Oil, Natural Gas, and Geother-
mal Energy". Then in June 1988, EPA issued its "Regulatory Determination for Oil
and Gas and Geothermal Exploration, Development and Production Wastes" (At-
tachment I).

In the 1988 Regulatory Determination, EPA stated:

Furthermore, since existing State and Federal programs already control
oil and gas wastes in many waste management scenarios, EPA needs to
impose only a limited number of additional controls targeted to fill the gaps
in the existing programs. Subtitle C with its comprehensive "cradle to
grave" management requirement, is not well suited to this type of gap-fill-
ing regulation. 2

EPA further stated:

It is impractical aid inefficient to implement Subtitle C for all or some of
these wastes because of the disruption and, in some cases, duplication of
State authorities that administer programs through -organizational struc-
tures tailored to the oil and gas industry. 3

J. Industry Supports Improvements at the State Level
The American Petroleum Institute (API) and Mid-Continent Oil and Gas Associa-

tion generally concur with EPA's assessment of the status of existing regulations
arid the consequences of regulation under Subtitle C of RCRA. We endorse EPA's
approach toward filling the gaps in existing State and Federal regulatory programs
by working with the States to encourage changes in their regulations and enforce-
ment procedures where necessary.

The petroleum industry favors State regulation of E&P wastes because we believe
State governments are better equipped to assess and address their unique oil and
gas operations and environmental conditions. At the same time, the process by
which States formulate regulation differs little from the Federal process. Like the
Federal process, the development of State regulations provides the public, State and
Federal agencies, and industry ample opportunity to comment and testify at public
hearings before proposed regulations become final.

Moreover, State regulations, along with industry practices and technology, are
based on more than a century of experience that includes the drilling of over three
million wells. This is expertise that the Federal Government will never be able to
acquire. It is unlikely that a Federal program will ever be staffed or funded at a
level that can effectively deal with the diversity of needs that are evident in the 33
producing States.

K. States Improve Regulations
The States have demonstrated an ongoing commitment to develop regulations de-

signed to protect the environment in their jurisdiction. For example:
* Texas updated Rule 13 in 1983 to contain specific cementing criteria to ensure

protection of groundwater. A State well plugging fund was established in 1983. Rule
8 was revised in 1984 to contain a "no pit order" requiring that (with few excep-
tions) production pits can only be constructed after public notice and a hearing.
Texas recently passed legislation to establish oilfield cleanup funds with the reve-
nues to come from wellhead taxes and increased fees.

* Oklahona has passed oilfield environmental regulations similar to Texas'. Be-
tween 1987 and 1991, the Oklahoma Corporation Commission wrote or revised over
30 rules on E&P environmental regulation.

* West Virginia adopted a permit requirement for drilling mud reserve pits that
requires detailed layout, construction, closure and remediation plans.

e Montana has significantly rewritten its E&P environmental rules to include
fencing and screening of some pits, reserve pit closure requirements, reserve pit
liners when salt or oil based muds are used, and disposal requirements for drilling
muds.

* Louisiana established Order 29-B, its environmental regulation, in 1943. The
regulation first dealt with environmental control of E&P underground injection
wells. Between 1943 and 1980, Order 29-B was amended over 30 times. Since 1985,

" Ibid., pg 5
3 [bid., pg 5
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major regulatory improvements have been established in the areas of commercial
facilities, onsite disposal, abandoned oilfield waste site law and coastal zone pits.

In addition, the Interstate Oil and Gas Compact Commission (IOGCC), an organi-
zation of oil and gas producing States, with funding assistance from EPA and input
from both environmental and industry, has developed a model State oil and gas
E&P environmental regulatory program that was published in December, 1990. The
IOGCC/EPA report contains criteria for setting performance standards and design
specifications for disposal facilities and for disposal practices such as landspreading
based on site specific or regional differences in geology, hydrology, climate, and
waste characteristics.

Oil and gas producing States are reviewing their E&P environmental regulatory
programs against the IOCC/EPA Report. Some-including Wyoming, Alabama,
New Mexico, Montana, Oklahoma, and Louisiana--have already taken steps to im-
plement the I0CC criteria. In addition, the IOGCC/EPA Report recommended a

tate peer review process be conducted by regulators, environmentalists, and indus-
try. Wyoming was the first State selected for this peer review. The review is com-
plete and the report is scheduled for release in October, 1991. Pennsylvania has vol-
unteered to be the next State for review.

It is clear that State regulation of the E&P industry continues to work well and is
fully capable of responding to the environmental needs of the future. The system
meets the fundamental test of any effective regulatory program: As new issues de-
velop, the regulatory system assesses them and develops the necessary changes. This
should be the criteria that Congress uses to determine whether it should impose ad-
ditional requirements. No program, Federal or State, will be perfect. But, it must be
able to change when change is necessary.

II. RCRA SUBTITLE C OR SUBTITLE D?

One problem with the 1988 EPA Regulatory Determination is that it has tended
to focus discussion on arcane arguments over whether all or part of the E&P wastes
should be regulated under RCRA Subtitle C or RCRA Subtitle D. We believe these
discussions miss the key issue.

A. Key Issue-Effective Management
Rather than debate the merits of regulation under Subtitle C or D, we suggest

that the key issue is the effective management of E&P wastes in a manner that pro-
tects human health and the environment and is consistent with the need to assure
adequate production of domestic oil and gas.

B. Unique Nature of Oil and Gas Production
Neither Subtitle C nor a more prescriptive Subtitle D of RCRA are appropriate to

deal with the unique and complex nature of oil and gas production. Existing State
and Federal programs are designed for that purpose. When EPA evaluated Subtitle
C as a regulatory structure for E&P wastes, it found several serious problems:

First, Subtitle C contains an unusually large number of highly detailed
statutory requirements. It offers little flexibility to take into account the
varying geological, climatological, geographic, and other differences charac-
teristic of oil and gas drilling and production sites across the country. At
the same time, it does not provide the Agency with the flexibility to consid-
er costs when applying these requirements to oil and gas wastes. Conse-
quently, EPA would not be able to craft a regulatory program to reduce or
eliminate the serious economic impacts that it has predicted. Furthermore,
since existing State and Federal programs already control oil and gas
wastes in many waste management scenarios, EPA needs to impose only a
limited number of additional controls targeted to fill the gaps in the exist-
ing programs. Subtitle C, with its comprehensive "cradle to grave" manage-
ment requirement, is not well suited to this type of gap-filling regulation. '

The waste scenarios addressed by EPA when it promulgated the Subtitle C regula-
tions generally focused on industries that were disposing of highly toxic wastes in
poorly designed private and municipal landfills. The Subtitle C structure was de-
signed for toxic waste characteristic of those found in some of these centrally locat-
ed landfills. It set design standards for hazardous waste management facilities and
established a "cradle to grave" structure for the management of hazardous wastes.
These Subtitle C hazardous waste management facilities would be sited in suitable

Ibid., pg 4
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areas, designed to receive toxic wastes over a long period of time, to treat, store and
dispose of these wastes, to be closed after their useful life and monitored for many
years thereafter. The Subtitle C structure specifies requirements based on strict ay_
herence to these criteria with no room for addressing site specific requirements.

Oil and gas E&P operations, however, do not fit this mold. E&P operations gener-
ate high volume/low toxicity wastes. These wastes have been effectively managed
under State regulatory programs for decades. Unlike the centralized operations of
RCRA Subtitle C facilities where wastes are transported to a central waste manage-
ment facility, E&P activities take place at 1.25 million sites scattered nationwide.
The scattered nature of E&P facilities, the wide range of ecological conditions found
at these sites, and low toxicity make the prescriptive Subtitle C regulation inappro-
priate for E&P wastes.

C. A More Prescriptive Subtitle D is Inappropriate
Similarly, stringent nationwide Subtitle D standards are also inappropriate for

E&P wastes. However, legislative proposals introduced during this and past Con-
gresses would create a new, more prescriptive structure for Subtitle D. These pro-
posals are largely designed to address municipal and industrial landfill issues, be-
cause these type landfills are the dominant type of Subtitle D facility. The narrower
Subtitle D--one that increasingly resembles the prescriptive Subtitle C framework
that EPA warned about in its Regulatory Determination-is equally inappropriate
for E&P wastes.

D. Existing Programs Provide a Suitable Framework
While neither Subtitle C nor a revised Subtitle D present an appropriate struc-

ture to deal with E&P wastes, existing State and Federal programs are well suited
to this purpose and are functioning well. These programs were designed to deal with
the diverse conditions associated with E&P operations and have been in place for
many years. Federal programs under the Clean Water Act and the UIC program of
the Safe Drinking Water Act rely on site specific situations and on the continued
implementation of pre-existing State regulatory programs. For other E&P wastes,
State programs have been developed over the years to respond to varied regulatory
requirements. Texas, for example, must regulate in coastal areas, wooded upland
areas, and arid upland areas. Each area presents different waste management issues
based on the topography, geography, climate, and hydrogeologic situations. Other
factors unique to an area include the nature of the oil, the produced water, proximi-
ty and constituency of human and animal populations, and availability of transpor-
tation, storage, recycling, waste treatment, and disposal facilities.

In considering how best to manage oil and gas production wastes, we strongly be-
lieve that the most logical approach is to utilize the existing regulatory framework,
which has evolved and been designed to assure environmental protection consistent
with the need to develop domestic oil and gas supplies. Any inadequacies or gaps in
this framework should continue to be addressed at the State level.

E. IOGCC and Industry Improvements
Since EPA's 1988 Regulatory Determination, as previously noted, the IOGCC has

developed a report on the programs in oil producing States and a model rt. ulatory
structure for States to use in evaluating their programs. Similarly, API has deve-
cped the "API Environmental Guidance Document-Onshore Waste Management in
Exploration and Production Operatio:ns" (Attachment III) for use by oil and gas pro-
ducers. API has developed a training program based on this document and, along
with the Gas Research Institute, is co-sponsoring training sessions for oil and gas
producers across the country.

These efforts demonstrate an ongoing commitment to respond to emerging envi-
ronmental issues at E&P operating sites. The existing system is fully capable of re-
sponding to the needs for increased environmental controls. But, unlike the options
available under RCRA Subtitle C, these responses can be tailored to the diverse
nature of oil and gas production while still protecting the environment.

I1. DESCRIPTION OF INDUSTRY

The following are some of the basic facts and processes that give our industry its
special character and demonstrate the need for flexibility in regulation.

A. Diversity of Oil and Gas Production
Oil and gas is produced in 33 States across the nation. Onshore there are approxi-

mately 617,000 oil wells and 260,000 gas wells served by about 219,000 tank batteries
and -168,000 injection wells. There are about 13,000 collection and injection facilities
where fluids or gas are processed and injected into producing oil and gas zones to
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enhance oil recovery. There are approximately 8,000 gas compressor and oil pump-
ing stations. The total is about 1.25 million onshore site across the nation. Of the
617,000 producing oil wells in the U.S., about 450,000 are stripper wells, which
produce an average of 2.3 barrels of oil per day (BOPD). Stripper wells account for
about 14 percent of the total U.S. oil production.

B. Where Does Oil and Gas Come From?
Oil and gas deposits were formed in the coastal and shallow areas of ancient seas

that covered the current continental U.S. Continual burial of plants and animals by
sediments and the salty seas, the sinking of these sediments and the subsequent
high temperatures, high pressures, and airless environment that prevented oxida-
tion, caused the oil and gas to form. The oil and gas migrated from the sedimentary
rocks where they were formed to more porous and permeable rock. Over millions of
years, this oil, gas, and saltwater accumulated in geological traps to form reservoirs.

We find potential for oil and gas deposits in those areas where the ancient seas
once had a coast line or where shallow seas once existed. Ancient seas existed across
the entire Gulf Coast fronv Florida to Texas, north through the Great Plains and
Rocky Mountains, through the Canadian Rockies, and into Alaska. Drilling and pro-
duction of oil and gas takes the industry to all parts of the U.S. where the potential
for these deposits exists.

The wide variation of production operations and environmental settings can best
be-explained by an example comparing the two largest oil fields ever discovered in
the U.S.-the giant Prudhoe Bay Field near Deadhorse on the north coast of Alaska
and the East Texas Field, parts of which are located under the cities of Longview
and Kilgore, Texas. Prudhoe Bay, discovered in 1969, is located in a harsh, arctic
environment. Winter nights are long with sub-zero temperatures common. The soil
is permanently frozen (permafrost) to a depth of about 2,000 feet. The oil is pro-
duced from relatively few wells. As large as Alaska is--586,412 square miles-the
entire State has only about 1,300 oil wells.

Compare these conditions and operations to those in the East Texas Field. Discov-
ered in 1930, the East Texas Field was the largest oil field ever discovered in the
Lower 48. It covered an area of 204 square miles when first discovered and has had
over 31,000 wells drilled in this 204 square miles. Oil wells are still located in back-
yards of neighborhoods in Kilgore and Longview. Most require the use of a beam
pumping unit to lift the oil to the production facilities, refer to the "API Introduc-
tion to Oil and Gas Production" (Attachment IV) for a picture of a beam pumping
unit. The groundwater is used for drinking water and is shallow-most freshwater
wells are from 100 to 300 feet in depth. The area is hot and humid for 9 months of
the year and has a very mild winter. It is heavily wooded with pine and hardwoods
and the lakes abound with some of the finest fishing in the U.S.

Operations that are protective of human health and the environment in one of
these ecological settings may have no application or need in the other. And con-
versely, an environmentally sound operational practice in one may be unacceptable
in the other. Consequently, each State has developed different E&P environmental
regulatory programs that are protective of their respective environments.

C Drilling Operations
In 1985, approximately 72,500 oil and gas wells were drilled onshore in the U.S.

By 1989, annual drilling activity had fallen to approximately 29,500 wells.
Drilling a well consists of:
* obtaining a "lease"
" selecting and surveying a site to comply with State spacing regulations that

prohibit waste of the resource
" obtaining the drilling and/or construction permits
* construction of the drilling site, including the access roads, reserve pits, fresh

water supply, and foundation for the rig, and
• drilling the well.

1. Permits
The permits required for drilling a well may be multiple. Permits are required by

State agencies. Municipalities, Native American agencies, the Forest Service, the
Bureau of Land Management and other Federal and State agencies may also be in-
volved. The permits issued may require a detailed construction and restoration plan.
The construction plan may contain pit locations and construction detail, for exam-
ple, as required by the State of West Virginia.

- A stripper well is defined as a well producing 10 barrels oil per day or less.
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S. Drill Site Construction
Once the drilling permits have been issued, a level surface and adequate founda-

tion are built for the drilling rig. Generally, a "reserve" pit is constructed to hold
waste drilling mud and the rock and clay cuttings that are removed as the hole is
drilled; a freshwater pit may also be dug to hold a small reservoir of freshwater for
mixing of "muds" to drill the well.

8. Protecting Underground Sources of Drinking Water
Once the site is constructed and the drilling rig is in place, drilling commences.

When the depth of the "hole" is below the lowermost fresh water zone, a string of
pipe is run to "case" the wellbore. This pipe is called the casing string and this first
casing string is called the "surface casing" or "surface pipe". Cement is circulated
between the surface pipe and wellbore up to the ground surface to seal off and pro-
tect the fresh water zones. The requirement for the sealing of the water zones with
casing and cement is regulated by the State and Federal agencies. Other casing
strings are run when the well reaches total depth to seal off the producing forma-
tion and keep the hole (wellbore) open. Again, cement is circulated between the pipe
and wellbore, this time to seal and isolate zones that may be productive of oil and
gas, or which may contain saltwater.

4. Completing a Well to Produce
Once the well is drilled, the drilling rig is moved off location. The reserve pit con-

taining waste drilling muds and cuttings from the wellbore is left to settle and allow
as much water as possible to evaporate. Most States have regulations governing how
long a reserve pit may be left open. The remaining water is removed, the pit back-
filled, and the site revegetated, usually within 2 to 4 months after drilling is com-
pleted.

Next, a portable rig with a derrick, called a "workover" rig, is moved in to finish
or "complete" the well. At this point the well casing is perforated in the geologic
formation (called zone) that is thought to contain oil and/or gas. The zone may have
to be stimulated, that is "acidized" or "hydraulically fractured" to provide a better
pathway for oil and gas to flow to the wellbore.

Hydraulic fracturing consists of pumping fluid down the well under enough pres-
sure to "fracture" or split the rock formation containing the oil and gas. Once
opened, sand or some other propping agent such as walnut hulls is pumped into the
"fracture" as a slurry to "prop" it open, thus creating a pathway for flow. The
slurry of sand is made by mixing a "gel" such as guar gum (a natural gum produced
by plants) with saltwater to make it viscous and able to suspend and "carry" the
sand.

Acidizing to stimulate a well is done when the formation is composed of an acid
soluble material such as limestone. The acid creates a flow pathway by dissolving
the limestone formation until all the acid is consumed. When hydrochloric acid
reacts with limestone, it is neutralized, creating a salt (calcium chloride), carbon di-
oxide, and water. The salt is in solution in the water and flows back to the surface
where it is collected for proper disposal.
D. Construction of Production Facilities

Once the well is "completed" and ready to produce, a production facility is built.
A separator is installed to separate the gas, oil, and water. The produced oil is piped
from the separator to a heater treater where any oil/water/solids emulsions are
treated to separate oil from the water and solids. The water and solids must be re-
moved in order to sell the oil. The separated oil is piped to oil storage tanks and the
produced water is transferred to a produced water storage tank. (See Figure 1). The
separated gas may require treating to remove water vapor or hydrogen sulfide gas
before being sold. If so, it is sent to a glycol treater to remove water or an amine (or
similar) treater to remove the hydrogen sulfide before it is sent to gas sales. The gas
treating processes described here may .e accomplished on site or at a central treat-
ing facility.

For more information on oil and gas production and production facilities, refer to
the "API Introduction to Oil and Gas Production" (Attachment IV).
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E. Waste Descriptions and Volumes
Drilling for and production of oil and natural gas results in four types of wastes:

drilling "muds" and cuttings, produced waters, associated wastes, and some indus-
trial wastes. The volumes cited below are based on a 1985 API Production Waste
Survey.

1. Produced Waters
Water occurs naturally in geological formations with oil and natural gas. When

oil comes out of the ground, so does water-an average of 6 to 8 barrels of water are
produced with each barrel of oil. During the life of an oil well, the volume of water
produced generally increases with time. The water varies in quality but usually con,
tains salt or other minerals. About 20.7 billion barrels of water are produced annu-
ally, representing 98 percent of the total U.S. E&P waste stream. Volumes of pro-
duced water (in billions of barrels) is broken down as follows:

Recycled for enhanced oil recovery ............................................................................ 13.0
D isposed of by injection ................................................................................................ 5.8
Disposed of under Federal NPDES permits .............................................................. 1.2
Disposed of by percolation (primarily California) .................................................... 0.7

About 7.7 billion barrels (37 percent) of the 20.7 billion barrels are considered
waste for disposal. The remaining 13 billion barrels (63 percent) are beneficially
reused and recycled in enhanced oil recovery operations (EOR). This produced water
is injected into the reservoirs to maintain pressure and push the oil to other produc-
ing wells. Without this technology, billions of barrels of crude oil would not have
been produced.

Over 90 percent of produced waters are injected underground through some
168,000 permitted injection wells. Underground injection is regulated under the Safe
Drinking Water Act (SDWA) either directly by EPA or by EPA approved State pro-
grams that contain the minimum requirements outlined in the Underground Injec-
tion Control (UIC) program of the SDWA. Some waters are discharged into coastal
and offshore areas under Clean Water Act regulations in accordance with National
Pollutant Discharge Elimination System (NPDES) permits. In some cases, low salini-
ty waters are beneficially used for irrigation and for livestock drinking water, espe-
cially in arid areas. About 0.7 billion barrels are disposed of by percolation in areas
where underground sources of drinking water are not present. This practice occurs
primarily in California.

2. Drilling Muds
When oil and natural gas wells are drilled, fluids are circulated through the drill

pipe, through and around the drill bit, and up the hole. (See Figure 2). These fluids
e-e known as "muds". Drilling muds are water or oil based mixtures of clays and
weighting materials, with small amounts of various additives. The purpose of drill-
ing muds is to provide safety for the workers by controlling pressure in the well,
remove rock cuttings produced by the drill bit, lubricate and cool the bit, and seal
the sides of the wellbore. In 1985, operators generated and disposed of 361 million
barrels of drilling muds, cuttings and other related wastes, approximately 1.6 per-
cent of the total E&P waste stream.

Used drilling muds and rock cuttings are usually deposited in earthen walled re-
serve pits. These reserve pits are closed according to State regulations and landown-
er agreements, usually within 2 to 4 months after drilling is completed.
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a) Water-Based Drilling Muds
Approximately 94 percent of muds are water-based and are usually disposed of

onsite. Water in the reserve pit is allowed to evaporate or is removed. Waste mud
and cuttings may be landspread, buried, or transported offsite for disposal in accord-
ance with State regulations. The waste mud and cuttings represent about 20 percent
of the original volume of waste in the reserve pit. The pit is backfilled and revege-
tated. In some cases, water-based muds are recycled for later use or used for plug-
ging and abandoning wells.

b) Oil-Based Drilling Muds
Oil-based muds are expensive and are almost always returned to the vendor or a

reclaimer for recycling. Oil-based muds are used when water-sensitive formations
(such as saltbeds) are drilled. If a freshwater mud were used to drill a saltbed, the
water would dissolve the salt and cause huge caverns to bi& washed out, bringing
large volumes of salt to the surface and causing hole instability and casing cement-
ing problems. Oil-based muds are also required when high temperatures are encoun-
tered which would degrade water-based muds. Oil-based muds may be required
when pipe sticking occurs or when necessary to protect against severe drill string
corrosion (destruction of the pipe being used to drill the well).

As noted before, most oil-based mud is recycled but oil-based mud cuttings must
be disposed of. These wastes may be transported offsite to a commercial waste man-
agement facility or managed onsite by landspreading or used for roadbase if applied
on a percent weight basis using criteria such as that found in the API Environmen-
tal Guidance Document (Attachment III). These criteria are that the material not be
ignitable and have a mixed density and metals content consistent with approved
road oil mixes. Applications are at loading rates that minimize the possibility of sur-
face runoff and, in some States, must be reviewed with landowners and appropriate
State and local regulatory agencies. Some States require permits for land applica-
tion of these wastes.

S. Associated Wastes
Exploration and production operations also generate about 12 million barrels an-

nually of other wastes including:
* oily debris (1.2 million barrels)
* produced sand (1.3 million barrels)
e tank bottoms or vessel solids (1.5 million barrels)
• spent workover fluids (5.6 million barrels)
The wastes associated with production of oil and gas are often naturally occurring

materials such as the oily sands, clays, water, and paraffins accumulated in the bot-
toms of oil and gas separators, crude oil stock tanks, and other vessels. Some of the
wastes contain treating chemicals that come in contact with the oil and gas streams.
These may include glycol similar to that in the radiators of automobiles, corrosion
inhibitors and scale inhibitors. Associated wastes are sold to reclaimers or disposed
of in accordance with State regulations and industry guidelines by roadspreading,
landspreading, or injection underground into Class II wells.6

4. Industrial Wastes
Industrial wastes generated in the production of oil and gas that are not unique

to the industry and are not included in the associated waste category include con-
struction debris, packaging material, empty drums, used lube oil, pipe thread protec-
tors, and scrap metal. Most of these are sold to reclaimers, recycled, or disposed of
according to State and Federal regulations. If hazardous under RCRA, they must be
managed as Subtitle C hazardous waste.

IV. STATE AND FEDERAL PROGRAMS FOR E&P WASTE MANAGEMENT

The management and disposal of E&P wastes are regulated under State and Fed-
eral statutes designed to protect human health and the environment. State laws
form the framework of this regulatory system and a list of applicable State laws
may be found in the "EPA/IOGCC Study of State Regulation of Oil and Gas E&P
Wastes". Federal laws and regulations supplement this host of State statutes. Lease
agreements may also contain provisions and restrictions set by the private landown-
er that take into consideration special environmental needs of the property.

The Underground Injection Control Program of the Safe Drinking Water Act divides wells
into different classes for purposes of regulation. Class II is the class covering underground injec-
tion of brine or other fluids related to oil and gas production.
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A. State Programs
A typical State program regulating the management of E&P wastes will contain

many elements including:
1. Statutory authority which adequately details the powers and duties of the regu-

latory body, including enforcement;
2. Statutory authority to promulgate appropriate rules and regulations;
3. Statutes and implementing regulations which adequately define necessary ter-

minology;
4. Provisions to adequately fund and staff the program;
5. Mechanisms for coordination among the public, government agencies and regu-

lated industry; and
6. Technical criteria for E&P waste management practices that address pits, land

applications, centralized and commercial facilities.
The States generally establish and implement specific performance standards and

design specifications based on site-specific or regional differences in geology, hydrol-
ogy, climate, waste characteristics, and method, of operation, which may impact on
the manner in which oil and gas exploration, development and production is per-
formed. State oil and gas programs do, and should, vary from State -to State and
within portions of a State.

B. Nationwide Standards Are Impractical
The wide range of environmental settings in which oil and gas are produced

makes setting minimum nationwide E&P waste standards impractical. For example.
minimum standards for protecting groundwater based on the deep groundwater
levels in New Mexico would be unacceptable in Michigan where groundwater levels
may be very near the surface--Xn-d the groundwater protection standards for the
deep water table of New Mexico would not make sense for some areas of southern
California where no groundwater exists. Similarly, discharge of high salinity pro-
duced water into the clear fishing streams of northeastern Oklahoma would be un-
acceptable, but discharge of low salinity produced water into an intermittent stream
in the deserts of Wyoming for livestock watering would not only be acceptable but
would be a preferred practice.

C. Federal Regulation of E&P Wastes
Major Federal programs for regulating E&P wastes, usually administered by the

States, include:

1. The Safe Drinking Water Act
The Safe Drinking Water Act authorizes EPA to administer the Underground In-

jection Control (UIC) program, which establishes minimum requirements for State,
tribal, and Federal injection activities in a manner that protects underground
sources of drinking water (USDW). The UIC program is administered either directly
by EPA or by the States under programs approved by EPA. The first State to
achieve primacy was Oklahoma in 1981. Since then, 35 States have achieved prima-
cy for the Class II UIC program, which regulates E&P operations, including injec-
tion of all produced water for disposal or to increase oil recovery from producing
zones (secondary or enhanced recovery).

Some of the major Class II UIC program requirements include:
" demonstration of mechanical integrity of injection wells;
" casing and cementing of injection wells to prevent movement of fluid into

drinking water sources;
* maintenance of a maximum operating pressure to avoid fracturing of the con-

fining zones;
" mechanical integrity testing at least every 5 years;
" permits;
" monitoring and reporting of injection pressure and volume; and
• reporting of noncompliance, ownership changes, well rework, mechanical integ-

rity testing, and plug and abandonment.
For a State or tribal UIC program to be approved by EPA for primary regulatory

authority, the general elements listed above or their equivalents must be in the pro-
gram.

2. The Clean Water Act
The Federal Clean Water Act (CWA) has several requirements applicable to oil

and gas operations. The National Pollutant Discharge Elimination System (NPDES)
permit program controls discharges of waste waters into waters of the U.S. The

ill Prevention Control and Countermeasure (SPCC) program of the CWA has re-
quirements for spill prevention, containment, and reporting.
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The NPDES portion of the Clean Water Act establishes a permitting system and
control technology for all discharges, including intermittent streams and wetlands.
EPA has determined that the control for onshore E&P operations is "no discharge".
Exceptions to the "no discharge" limitation are separate rules for beneficial agricul-
tural or wildlife use. Such beneficial uses are employed in areas, primarily in Cali-
fornia and Wyoming, where the produced water has a low salinity. In some cases,
these waters are the sole water sources for farming, cattle, or wildlife use. There are
also exemptions for marginal (stripper) wells-wells that produce low volumes of oil.
These discharges require NPDES permits.

Recently proposed EPA regulations will restrict or prohibit discharges to coastal
waters. In contrast, the NPDES permits for all offshore discharges contain various
discharge limitations, including oil and grease limits for produced water and toxici-
ty limits for drilling muds and cuttings.

The Clean Water Act also requires SPCC plans for all E&P facilities where a spill
could reach waters of the United States. Plan elements generally include providing
secondary containment to contain the volume of the largest tank in the event of a
tank spill, contingency plans, and oil spill reporting mechanisms. SPCC plans are
required to be certified by a registered professional engineer.

At this time, EPA is preparing revisions to the SPOC program that will lead to
more stringent SPCC plan requirements.

8. Resource Conservation and Recovery Act
As noted earlier, the oil and gas E&P industry does not have a "blanket exemp-

tion" from RCRA. Only specified wastes are currently exempt from regulation
under Subtitle C. The exempt wastes are drilling muds and cuttings, produced
water, and certain wastes uniquely "associated" with the production of oil and gas.
Those wastes not unique to E&P operations fall under the RCRA permitting and
handling requirements in the same manner as all other industrial wastes of a simi-
lar nature. For example, spent solvents, paint wastes, used crankcase and lubrica-
tion oil, used engine oil filters, empty chemical drums, unused well stimulation
fluids and construction debris, which may be generated at E&P sites, are all subject
to the requirements of RCRA and if hazardous, must be managed under Subtitle C
in the same manner as all other industrial hazardous wastes.

RCRA Subtitle D leaves to the States the regulation of nonhazardous wastes.
These include those oil and gas E&P wastes specifically exempted from Subtitle C
regulation: produced water, drilling muds, and associated wastes. Such regulation
may include permitting for wells, pits and other facilities, and regulations for the
management and disposal of drilling muds and cuttings.

V. THE EPA STUDY

A. Congress' Instructions to EPA
In the 1980 Amendments to RCRA Congress also directed EPA to study explora-

tion and production wastes and recommend appropriate regulatory action to Con-
gress.

The EPA followed strict legislative guidelines in assessing the production waste
issue. The 1988 Determination states:

Section 3001(bX2XA) of the Solid Waste Disposal Act of 1980 (Pub. L. 96-
480), which amended the Resource Conservation and Recovery Act of 1976
(RCRA), prohibits EPA from regulating under RCRA Subtitle C "drilling
fluids, produced waters, and other wastes associated with exploration, de-
velopment, or production of crude oil or natural gas or geothermal energy"
until at least 6 months after the Agency completes and submits to Congress
a comprehensive stuay required by Section 8002(m) (also added by the 1980
amendments). Section 8002(m) directs EPA to conduct:

(A) detailed and comprehensive study and submit a report on the adverse
effects, if any, of drilling fluids, produced waters, and other wastes associat-
ed with the exploration, development, or production of crude oil or natural
gas or geothermal energy on human health and the environment, includ-
ing, but not limited to, the effects of such wastes on humans, water, air,
health, welfare, and natural resources and on the adequacy of means and
measures currently employed by the oil and gas and geothermal energy
drilling and production industry, Government agencies, and others to dis-
pose of and utilize such wastes to prevent or substantially mitigate such ad-
verse effects.

The study was to include an analysis of:
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1. The sources and volumes of discarded material generated per year from such
wastes;

2. Present disposal practices;
3. Potential danger to human health and the environment from surface runoff or

leachate;
4. Documented cases that prove or have caused danger to human health and the

environment from surface runoff or leachate;
5. Alternatives to current disposal methods;
6. The cost of such alternatives; and
7. The impact of those alternatives on the exploration for, and development and

production of, crude oil and natural gas or geothermal energy.

B. EPA's Conclusion
EPA conducted an extensive two year study and submitted a report to Congress

on E&P wastes on December 22, 1987. On the basis of that study and comments re-
ceived at public hearings held across the country in the spring of 1988, EPA decided
on June 30, 1988 not to recommend regulation of these wastes as hazardous under
Subtitle C of RCRA. EPA concluded that the wastes should retain the exemption
from Subtitle C and continue to be regulated under existing pi ograms. To the extent
that gaps exist in these programs, EPA recommended filling the gaps by strengthen-
ing the existing programs. EPA further concluded that the wastes do not pose a sig-
nificant threat to human health and the environment when properly managed, and
that for the most part, were adequately regulated by the States. In general, EPA
found that additional regulation under Subtitle C was:

e Unnecessary because a large body of State and Federal laws already cover
these wastes and because the Safe Drinking Water Act and the Clean Water Act
"provide sufficient legal authority to handle most problems" these wastes pose.

* Impractical because administrative procedures and lengthy application process-
es for hazardous waste permits for drilling reserve pits would add hundreds of thou-
sands of waste sites for regulatory tracking, with no real environmental benefit.

• Harmful to petroleum exploration and production; it could cause U.S. oil pro-
duction to decline 18 percent by the year 2000 and 29 percent by 2010.

" Costly; it could cost consumers as much as $6 billion annually.
" Severely strain existing Subtitle C treatment and disposal capacity if the re-

quirements were imposed.
In the 1988 Regulatory Determination, EPA reported the following:

In completing the Report to Congress and this determination, EPA gath-
ered and evaluated information on all of the issues raised in Section
8002(m), including three key factors pertaining to wastes from the explora-
tion, development, and production of oil, gas, and geothermal energy:

(1) the characteristics, management practices, and resulting impacts of
these wastes on human health and the environment;

(2) the adequacy of existing State and Federal regulatory programs; and
(3) the economic impacts of any additional regulatory controls on indus-

try.
In considering the first factor, EPA found that a wide variety of manage-

ment practices are utilized for these wastes, and that many alternatives to
these current practices are not feasible or applicable at individual sites.
EPA found that oil, gas, and geothermal wastes originate in very diverse
ecologic settings and contain a wide variety of hazardous constituents. EPA
documented 62 damage cases resulting from the management of these
wastes, but found that many of these were in violation of existing State and
Federal requirements.

As to the second factor, EPA found that existing State and Federal regu-
lations are generally adequate to control the management of oil and gas
wastes. Certain regulatory gaps do exist, however, and enforcement of exist-
ing regulations in some States is inadequate. For example, some States
have insufficient controls on the use of landfarming, roadspreading, pit con-
struction and surface water discharge practices. Some States lack sufficient
controls for central disposal and treatment facilities and for associated
waster The existing Federal standards under Subtitle D of RCRA provide
general environmental performance standards for disposal of solid wastes,
including oil, gas, and geothermal wastes, but these standards do not fully
address the specific concerns posed by oil and gas wastes. Nevertheless,

Ibid., pg 6
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EPA has authority under Subtitle D to promulgate more tailored criteria.
In addition, the authorities available under the Clean Water Act (CWA) or
Safe Drinking Water Act (SDWA) can be more broadly utilized, and efforts
are already underway to fill gaps under these programs.

EPA's review of the third factor found that imposition of Subtitle C regu-
lations for all oil and gas wastes could subject billions of barrels of waste to
regulation under Subtitle C as hazardous wastes and would cause a severe
economic impact on the industry and on oif and gas production in the U.S.
Additionally, because a large part of these wastes is managed in off-site
commercial facilities, removal of the exemption could cause severe short-
term strains on the capacity of Subtitle C Treatment, Storage, and Disposal
Facilities (TSDFs), and a significant increase in the Subtitle C permitting
burden for State and Federal hazardous waste programs.

EPA went on further to say:

As explained in more detail in Section IV of this notice, EPA found that
regulation under Subtitle C presents several serious problems. First, Sub-
title C contains an unusually large number of highly detailed statutory re-
quirements. It offers little flexibility to take into account the varying geo-
logical, climatological, geographic, and other differences characteristic of oil
and gas drilling and production sites across the country. At the same time,
it does not provide the Agency with the flexibility to consider costs when
applying these requirements to oil and gas wastes. Consequently, EPA
would not be able to craft a regulatory program to reduce or eliminate the
serious economic impacts that it has predicted. Furthermore, since existing
State and Federal programs already control oil and gas wastes in many
waste management scenarios, EPA needs to impose only a limited number
of additional controls targeted to fill the gaps in the existing programs.
Subtitle C, with its comprehensive "cradle to grave" management require-
ment, is not well suited to this type of gap-filling regulation. EPA concluded
that it would be more efficient and appropriate to fill the gaps by strength-
ening regulations under the Clean Water Act and UIC programs and pro-
mulgating the remaining rules needed under RCRA under the less prescrip-
tive statutory authorities set out in Subtitle D. This narrower approach
would ' also reduce disruption of existing State and Federal control - pro-
grams.

And finally, the EPA reached the following conclusions:

Thus, the Agency has decided not to promulgate regulations under Sub-
title C for wastes generated by the exploration, development, and produc-
tion of crude oil, natural gas, and geothermal energy for the following rea-
sons:

(1) Subtitle C does not provide sufficient flexibility to consider costs and
avoid the serious economic impacts that regulation would create for the in-
dustry's exploration and production operations;

(2) Existing State and Federal regulatory programs are generally ade-
quate for controlling oil, gas, and geothermal wastes. Regulatory gaps in
the Clean Water Act and UIC program are already being addressed, and
the remaining gaps in State and Federal regulatory programs can be effec-
tively addressed by formulating requirements under Subtitle D of RCRA
and by working with the States;

(3) Permitting delays would hinder new facilities, disrupting the search
for new oil and gas deposits;

(4) Subtitle C regulation of these wastes could severely strain existing
Subtitle C facility capacity;

(5) It is impractical and inefficient to implement Subtitle C for all or
some of these wastes because of the disruption and, in some cases, duplica-
tion of State authorities that administer programs through organizational
structures tailored to the oil and gas industry; and

(6) It is impractical and inefficient to implement Subtitle C for all or
some of these wastes because of the permitting burden that the regulatory
agencies would incur if even a small percentage of these sites were consid-
ered Treatment, Storage and Disposal Facilities (TSDFs).

The Agency planned a three-pronged approach toward filling the gaps in existing
State and Federal regulatory programs by:
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(1) Improving Federal.programs under existing authorities in Subtitle D
of RCRA, the Clean Water Act, and Safe Drinking Water Act;

(2) Working with States to encourage changes in their regulations and en-
forcement to improve some programs; and

(3) Working with the Congress to develop any additional statutory author-
ity that may be required. 8

C. Industry Supports Improvements at the State Level
As stated earlier, API and Mid-Continent generally agree with EPA's assessment

that, to the extent that E&P waste regulatory gaps exist, they should be filled by
improving existing programs. We believe that a series of factors all combine to
make additional prescriptive Subtitle C type regulation inappropriate and unneces-
sary. This series of factors includes:

* the diversity of ecological settings where E&P operations occur, the diversity of
climatologic, geographic, and hydrologic factors;

" the diversity of production operations in the industry;
" the existing State regulatory structures;
" the inflexibility of the Subtitle C regulatory structure; and
" the disastrous economic effect that prescriptive Subtitle C type regulation could

have on domestic energy production and future energy prospects.

The petroleum industry agrees that the EPA should work with the States to im-
prove current regulatory structures. We believe the States have experienced staff in
place, decades of experience regulating oil and gas industry, and specific knowledge
to apply regulations sensibly to the operations in the particular ecological setting
where the E&P operations occur.

D. EPA And API Analyzed E&P Wastes
As noted above, EPA reached its conclusions through a process of extensive analy-

sis. To fulfill the 1980 Congressional mandate to study the potential risks E&P
wastes might pose to human health and the environment, EPA collected samples of
E&P wastes and analyzed them for hazardous constituents.

Among the tools used by EPA to analyze E&P wastes was the proposed Toxicity
Characteristic (TC) and its accompanying test, the Toxicity Characteristic Leaching
Procedure (TCLP). The EPA has established limits on waste constituents that if ex-
ceeded, determine that a waste is characteristically hazardous with regard to toxici-
ty. A waste can also be characteristically hazardous for corrosivity, reactivity, or
ignitability. The purpose of the TCLP was to simulate the leaching of waste con-
stituents from the environmental conditions found in a landfill (acidic, high volume,
covered so that no air is present) into groundwater. Another tool used by EPA was a
computer model of a municipal landfill to predict concentrations of constituents
(metals) that might leach to nearby groundwater wells. The criteria for contamina-
tion of underground drinking water assumes that a person wouid drink 2 liters each
day for 70 years from a water well downgradient of a municipal landfill. EPA's com-
puter raodel assumed an infinite source of contaminants due to the large volumes of
wastes found in a typical landfill.

In addition to the EPA analysis, ERT, an environmental engineering firm under
contract with API, conducted a parallel field sampling and analysis study of E&P
wastes to compliment EPA's analysis. These studies were carried out over a 3
month period from July to September of 1986. The ERT survey consisted of 92 sam-
ples collected from 45 of the 49 EPA survey sites.

1. Drilling Muds-These wastes are classified as "pit solids" or "pit liquids". The
July 1987 ERT Report showed-that of the 26 pit solids samples taken, none exceeded
reactivity, corrosivity, or TC limits.

Of the 18 pit liquids samples taken, none exceeded reactivity or 'C limits. Only
one, a water-based mud which used lime for pH control, was outside of the param-
eters for nonhazardous waste. This liquid in the pit failed the corrosivity character-
istic (too high of a pH due to the lime).

To summarize, none of the drilling solids or liquids sampled failed Toxicity Char-
acteristic levels.

2. P-oduced Water-The July 1987 ERT Report showed that of the 26 samples
taken, none exceeded reactivity or corrosivity limits. One sample in New Mexico ex-
ceeded the arsenic limit of the TC at 8.7 mg/l (the EPA TC regulatory limit is 5.0
mg/). No other metals limits were exceeded. However, 14 of the 26 produced water
samples exceeded the TC regulatory limit of 0.5 ppm for benzene.

Ibid., pg 5 and 6
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3. Associated Waste-There were not enough samples collected to characterize
these wastes adequately in the 1987 studies by EPA and API. However, this testimo-
ny has further discussions of associated wastes on pages 20 (some workover wastes
generated), pages 27 and 28, and discussion of the Toxicity Characteristic testing re-
sults of some tank bottoms in Attachment V.

4. Analysis of Waste: Conclusions-The results of both the EPA and ERT studies
combined with EPA's computer risk analysis show that the threat posed to human
health and the environment by drilling wastes managed in onsite reserve pits and
the disposal of produced water by underground injection were small. These wastes
do not pose a significant threat to human health and the environment when proper-
ly managed. Factors considered include the concentrations of the constituents of
concern and their mobility and persistence in the environment. Drilling muds have
been referred to as "toxic soup" by many environmental groups. But when EPA and
ERT analyzed these wastes, they found that none of the samples analyzed would
exceed the TC limits. So in spite of their appearance, the wastes simply do not pose
a significant threat to human health and the environment.

VI. OIL AND GAS DAMAGE CASES

The 1980 RCRA amendments directed EPA to include in its study of E&P wastes
the identification of examples of practices that caused environmental or health
damage. A group of 228 damage cases were collected by EPA's contractor, who indi-
cated they had passed the agency's "test of proof" for validity.

This claim of 228 "damage cases" was promptly and thoroughly discredited. Sev-
eral producing States and API conducted extensive reviews and analysis of the 228
alleged damage cases and uncovered major flaws in methodology and factual con-
tent by EPA's contractor. The analyses demonstrated that many of the allegations
were inadequately documented and provided no valid basis for further assessment.
Many of the alleged damages cited by the contractor simply could not be validated
when all records were reviewed.

The 1987 API study concluded that existing regulations covered 224 of 228 cases
initially presented to EPA by its contractor. Current regulations now cover all 228
cases. None of the damage cases documented an impact to human health.

The EPA accepted the validity of the API and producing States analyses and used
them to screen the 228 cases. This screening reduced the number of cases to 62 in
the final report to Congress.

Analysis of the damage cases shows that State and Federal regulations address
the kinds of environmental problems that may occur if proper waste management
practices are not employed. In all cases, existing legislation provided the authority
to regulate E&P wastes and protect human health and tle environment.

Following is a summary of the 228 cases and the findings by API.

48-465 0 - 91 - 6
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40

API Analysis of 228 Cases

Initially Presented to EPA

Non-RCRA Issues Oil spills and NPDES discharges covered 45

under the Clean Water Act, groundwater issues
covered under the Safe Drinking Water Act

Non-Current Waste management practices no longer used 67 "

Practices

Violations of Pre-1988 136

Existing

Regulations

Unsubstantiated Administrative/legal action did not support 81
Cause/Damage claim, or a study

Pending Case Case under agency or court review with 18
decisions not reached

Note: Severa of the 224 cases fell into more than oe category, e.g. he cam may be a o -current
practice a a vioa n Coequenly, Mble value wll ed 224 when added In
partial, when the damage case evaluio inmates that an operator had vioated current
regulation, administrative cc enkccxmet actie were take by the state reutaosy agency
in 126 of the 136 case
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VII. IOGCC/EPA MODEL STATE REGULATORY PROGRAM

While the EPA's Regulatory Determination found that existing State and Federal
programs were generally adequate to control E&P wastes, the Agency did identify
some regulatory gaps. To fill the gaps, EPA funded an effort by the Interstate Oil
and Gas Compact Commission (IOGQ) to develop a model State regulatory program
for E&P wastes. The IOGCC is an organization comprised of the Governors (or their
representatives) fcom the oil and gas producing States.

A. Background
Funded by a two year, $300,000 grant from EPA, the IOGCC formed the Council

on Regulatory Needs in January, 1989 to identify methods to improve E&P waste
management. The Council was co-chaired by Governor George A. Sinner of North
Dakota and then-Governor Garrey Carruthers of New Mexico. This joint effort by
IO0CC/EPA also included representatives from State regulatory agencies, industry,
environmental groups, and the Department of Energy. The Council produced a final
report in December 1990 designed to:

* establish a baseline of performance for State E&P waste management;
* demonstrate a commitment to environmental improvement shared by State

governments, EPA, environmental groups and industry;
e serve as a model for future efforts to deal with complex oil and gas related en-

vironmental issues; and
0 serve as a resource document for information on all State E&P waste regula-

tory programs.

B. State Program Criteria Identified
The IOGCC/EPA report identifies administrative and technical @riteria for man-

aging E&P wastes and outlines the need for clearly defined statutory authority and
adequate levels of funding and staffing. The report does not address the disposal of
produced waters by injection or by surface discharge, since these practices are al-
ready regulated under existing State and Federal programs.

The report encourages States to establish and implement specific environmental
performance standards and design specifications based on site specific or regional
differences in geology, hydrology, climate, and waste characteristics.

C Implementation of IOGCC Criteria
IOGCC has begun to take steps toward improving State E&P waste management

plans in accordance with the report. Aided by additional funding front. EPA, IOGCC
has three projects currently underway:

e establishment of a data base encompassing all State E&P waste management
regulations;

* development of a training program for State oil and gas regulators; and
" installation of a peer review process to evaluate State regulatory programs, in-

cluding the development of a comprehensive checklist and an on-the-ground evalua-
tion of practices. The first State to be reviewed under the peer review process was
Wyoming.

As an expression of commitment to the IOGCC/EPA Report's goals, the IOGCC's
March 1991 executive meeting passed a resolution recommending that States pro-
ceed to evaluate their own regulations. Some individual States, including Wyoming,
Alabama, New Mexico, Montana, Oklahoma, and Loui,.ia.a, have already initiated
such reviews.

The oil and gas industry strongly supports this process because these State regula-
tory experts have the technical knowledge and understanding of specific geological
and environmental conditions in their State and are therefore in the best position to
evaluate E&P environmental regulatory practices and recommend changes.

VIII. OIL AND GAS INDUSTRY ENVIRONMENTAL GUIDELINES

The oil and gas industry has developed extensive guidelines for environmentally
sound management of E&P wastes. These efforts include published guidelines for
E&P waste management, updating recommended operating practices and engineer-
ing standards, and a project underway to develop comprehensive environmental au-
diting guidelines for E&P facilities. A comprehensive training program for effective
management of E&P waste has been developed. Workshops are currently being con-
ducted for E&P operators, including independent operators, in all major producing
States.
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A. API Environmental Guidance Document
The "API Environmental Guidance Document-Onshore Waste Management in

Exploration and Production Operations", first published in January 1989, contains
recommendations for the environmentally sound management of solid waste result-
ing from the exploration and production of oil and gas. Wastes generated in E&P
operations are outlined, along with all major laws and regulations governing waste
management. Safe waste management practices for various operating environments
are described, including recommended limitations on the waste constituents. The
document supports development of area or statewide E&P environmental waste
management plans, and includes an outline of these plans. The training program
being conducted is based on this document. Although the Environmental Guidance
Document was developed primarily for use by E&P operators, it is also being used
by State regulators, along with the IOCCC model regulatory program, to review
State regulatory programs, help identify regulatory gaps and develop State program
upgrades.

B. API Quality and Standards Programs
In addition, API has, for many years, had quality and standards programs to

ensure the oilfield equipment purchased by member companies meets rigorous
standards of performance. API has applied these engineering standards and quality
programs to all lines of equipment, some of which may not have an obvious environ-
mental connection to those not familiar with the oil business. Pipe standards ensure
uniformity of material so that the proper grade of pipe is placed in service and that,
once in service, will not be subject to catastrophic failure or corrosion. Similarly,
valve standards have been developed including standards for emergency shutdown
valves and subsea shutdown valves that prevent wells from leaking onto the land or
in water in case of malfunction or accident.

IX. RCRA DISPOSAL CAPACITY SHORTAGE

A. Concerns About Inadequate National Capacity
In considering the question of oil and gas production wastes in the context of

RCRA, Congress should be aware that any decision to regulate E&P wastes as haz-
ardous would place an enormous burden on the existing commercial capacity to
treat them. There is a strong possibility that the nation's hazardous waste disposal
capacity would be overwhelmed if high volume/low toxicity E&P wastes were to be
regulated as hazardous.

B. Underground Injection
The Underground Injection Practices Council (UIPC) reported that in 1990 there

were 433 Class I (hazardous) injection wells nationwide. Most of these wells are for
private use by their owners and are dedicated to disposal of hazardous aqueous was-
testreams at manufacturing sites located'along the Gulf Coast and in the Great
Lakes region.

Nationwide, there are only 19 commercial Class I hazardous waste injection well
facilities; twelve are in Texas, two in Louisiana, four in Ohio and one in Oklahoma.

By the industry's latest estimate, oil and gas operators dispose of 7.7 billion bar-
rels of produced water annually. Permitted surface discharge accounts for 1.2 billion
barrels, disposal by percolation accounts for 0.7 billion barrels, and the remaining
5.8 billion barrels are disposed of in approximately 45,000 Class II injection wells
operated by the E&P industry. With only 19 commercial Class I wells nationwide,
classification of produced water as hazardous in new RCRA legislation would cause
a severe capacity shortfall.

C. RCRA Incineration
There are only eleven commercial RCRA incinerators located within the oil pro-

ducing States. Manufacturing sites generate 292,000 tons/yr of hazardous liquids.
An excess capacity of approximately 1.0 million tons/yr exists for hazardous liquid
incineration. If drilling mud liquids from reserve pits were listed as hazardous and
incineration were required, the estimated 50 to 60 million tons per year would inun-
date the excess national capacity.

In the case of sludges/solids, however, a national incineration capacity shortfall
exists; only 171,000 tons/yr of sludges/solid incineration capacity exists. For this
reason, EPA granted a national capacity variance.As a result of the capacity short-
fall, some cement kilns, boilers, and other industrial furnaces are burning organic
hazardous waste if the wastes have sufficient fuel content. Currently, there are
about 35 of these facilities incinerating hazardous waste as fuel. However, new mon-
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itoring and performance standards for these industrial furnaces, boilers, and cement
kilns may stop many from using this waste as fuel.

Drilling mud solids and cuttings alone, if listed, would add about 20 million tons
per year to the volumes for potential incineration. Since the mud solids and cuttings
have no fuel value, they could not be used in the, cement kilns and would have to be
sent to the approved RCRA incinerators. The 20 million tons per year is more than
100 times current RCRA incinerator capacity.

D. Summary of National Hazardous Waste Disposal Capacity
Clearly, EPA was correct when the Agency determined that regulating E&P

wastes as hazardous would "severely strain" hazardous waste facility capacity. Any
such regulation would inundate the existing capacity and drive up costs for disposal
forcing many oil and gas producers, as well as some in other industries, out of busi-
ness. And considering these wastes are already appropriately managed, there would
be virtually no environmental benefit.

X. ENERGY IMPACTS OF ADDITIONAL LEGISLATION

A. Concerns--Contrary to the National Energy Strategy
As noted earlier in this testimony, the vast majority of oil and gas wells ini this

country are "marginal" in the sense that it would take very little additional cost to
render them uneconomical and cause them to be shut in. The Gruy study suggests
that the costs involved in treating production wastes as industrial wastes, under the
procedures described in S.976, would result in the loss of over 700,000 oil and gas
wells, dramatic decreases in domestic production, and diminished reserves.

With the United States currently importing about half of the oil we consume, it is
apparent that any decline in domestic production can only be offset by increased
energy imports. Even if the United States were to make dramatic progress in con-
servation, a decline in domestic production still increases our degree of reliance on
imports.

Measures, such as costly and unnecessary RCRA regulation of production wastes,
that have the effect of diminishing domestic production run counter to the energy
strategies and policies currently being developed by Congress and the administra-
tion.

B. Increased Costs Cannot be Passed to Consumers
The price of oil is not determined solely by some invisible hand of supply and

demand. Most of the decisions that impact on price are made by OPEC, and OPEC
producers already have a substantial cost advantage over domestic producers. Refin-
ers will purchase oil at the lowest possible price; they will not pay a premium for
domestic production. So it is clear that, if additional RCRA regulations create a new
cost burden for domestic producers, that difference cannot be passed on to consum-
ers. It must be absorbed by the producer who is operating under a global market
price scheme. Those wells that can absorb this additional cost of doing business will
survive: others will fail, and their production will be lost. Foreign production will
gain an added economic advantage in relation to the domestic energy industry.

C. EPA's Energy Concerns in the Regulatory Determination
Like the analysis of the energy impacts of additional Federal regulation conduct-

ed by Gruy Engineering, EPA analysis of the consequences of additional Federal
regulation, under a different set of regulatory assumptions, produced similar re-
sults. In its 1988 Determination, EPA concluded:

Application of RCRA Subtitle C to exploration, development, and produc-
tion wastes could be extremely costly if large portions of these wastes were
hazardous. The Agency estimates that implementation of RCRA Subtitle C
on 10 to 70 percent of the large volume drilling waste and non-EOR pro-
duced water would cost the industry and consumers $1 billion to $6.7 billion
per year in compliance cost (not including costs for land ban r corrective
action regulations mandated by Congress). This would reduce domestic pro-
duction by as much as 12 percent.

XI. OTHER ISSUES

A. Toxicity Characteristic

1. TC is Designed for Landfills
Due to the partial exclusion from regulation under Subtitle C of RCRA, certain

E&P wastes have been exempt from the Toxicity Characteristic requirements. The
issue of applying the Toxicity Characteristic to E&P waste is of tremendous concern
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to industry because the test values that determine if a waste is hazardous were de-,
signed for a municipal landfill type environment, which does not apply to E&P oper-
ations.

EPA designed a test, the Toxicity Characteristic Leaching Procedure (TCLP) to
simulate the leaching of waste constituents from a landfill environment (acidic, high
volume, covered so that no air is present) into groundwater. EPA also developed a
computer model of a municipal landfill to predict concentrations of constituents
(metals) that might leach to nearby groundwater wells from the landfill environ-
ment. EPA's computer model assumes an infinite source of contaminants due to the
large volumes of wastes found in a typical landfill.

2. Not Intended for E&P Waste Management
EPA did not intend to apply the TCLP to the E&P waste management scenario.

In fact, as EPA explained in its 1987 Report to Congress iii-Volume II, Page 41:
The TCLP was designed to model a reasonable worst-case mismanagement scenar-

io, that of co-disposal of industrial waste with municipal refuse or other types of
biodegradable organic waste in a sanitary landfill. As a generic model of misman-
agement, this scenario is appropriate for nonregulated wastes because those wastes
may be sent to a municipal landfill. However, most waste from oil and gas explora-
tion and production is not disposed of in a sanitary landfill, for which the test was
designed. Therefore, the test may not reflect the true hazard of the waste when it is
managed by other methods. However, if these wastes were to go to a sanitary land-
fill, EPA believes the TCLP would be an appropriate leach test to use.

The reasons the TCLP is inappropriate for determining the risks to human health
and the environment posed by E&P wastes include:

9 The waste management practices used by the E&P industry are fundamentally
different from the municipal landfill scenario used by EPA to determine if a waste
is toxic. The deep underground injection places the wastes in isolated underground
reservoirs well below usable drinking waters. The landspread and roadspread prac-
tices associated with E&P wastes expose them to oxidation, biodegradation, and do
not create the acidic conditions that contribute to the leaching process in a landfill.

• E&P wastes landspread and roadspread are generally managed on-site, in small
volumes, or in single applications. The volumes of wastes at one site are not nearly
as great as those in a municipal landfill, making the "infinite source" parameters in
EPA's computer model inappropriate to predict the fate and transport of E&P
wastes.

. Risk Analysis Shows No Significant Threat
EPA's finding that E&P wastes rarely pose a significant threat to human health

and the environment emerged from EPA's investigation of the three primary hazard
factors; concentration, mobility, and proximity. As EPA stated in the 1988 Determi-
nation:

For the Report to Congress, EPA conducted a limited analysis which
modeled the potential effects of disposal of drilling waste in reserve pits
and the disposal of produced water by underground injection and found
that the potential risks to human health and the environment were small.
Only a few constituents appeared to be of major concern when these wastes
are managed in accordance with existing State and Federal regulations.
The actual threats posed were largely dependent upon site-specific factors
such as populations or sensitive ecosystems. 9

To further illustrate the points about occurrence, mobility, and proximity, EPA
said:

The presence of constituents in concentrations exceeding health-or envi-
ronmental-based standards does not necessarily mean that these wastes
pose significant risks to human health and the environment. In evaluating
the risks to human health and the environment, several factors beyond the
toxicity of the waste should be considered. These factors include the rate of
release of contaminants from different management practices, the fate and
transport of these contaminants in the environment, and the potential for
human health or ecological exposure to the contaminants. 10

9 Ibid., pg 29
,0 Ibid., pg 30
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E&P wastes are high volume/low toxicity wastes, managed in a variety of ways at
more than 1.25 million E&P sites across the country unlike the centralized manage-
ment of municipal and industrial landfills. Most E&P wastes are already regulated,
injected into Class II wells under the UIC program of the Safe Drinking Water Act,
discharged to surface waters under the NPDES program of the Clean Water Act,
and landspread and roadspread in accordance with State requirements.

4. TCLP is a Costly Analysis
The TCLP is an expensive analysis. The lab fee for a two phase sample such as a

crude oil tank bottom will cost approximately $1,500-$2,000 including the matrix
spiking and recovery correction procedures that EPA requires. Assuming a typical
royalty of 12.5 percent and 4.5 percent State severance tax, the $1,500-$2,000 lab fee
is equivalent to the revenue from 90 to 120 barrels of oil at $20 per barrel. The labor
cost for sampling, packing in ice, and shipping will add further to the costs.

B. Naturally Occurring Radioactive Materials (NORM)
The petroleum industry has been addressing the issue of naturally occurring ra-

dioactive materials (NORM) related to oil and natural gas producing operations. We
have assessed the problem through surveys and studies, developed guidelines for
education and training of personnel, and worked with State and Federal officials as
they have attempted to address NORM issues. The following is a brief summary of
private and public sector activities on NORM together with some background and
historical information.

1. Background
The presence of NORM in oil and gas producing operations has been recognized

since the early 1930's when slightly elevated radium levels were detected in Russian
oil fields. In 1981, NORM was found in scale, a debris that can accumulate inside oil
production equipment, on North Sea platform equipment. In 1986, barium sulfate
scale deposited in production tubing in a Mississippi well was found to contain
NORM.

NORM is common and difficult to avoid. Our natural environment contains many
substances that emit very low levels of radiation to which everyone is exposed. Radi-
ation is present in rocks and soils, in the air we breathe, in public water supplies
and mineral waters. It is even in the foods we eat. Brazil nuts, mustard, mint, cin-
namon, ginger, and black pepper are a few of the foods that contain small amounts
of NORM. These and other natural sources expose individuals to "background
levels" of radiation totalling about 300 millirems per year.

While some level of NORM has been detected at most oil and gas production oper-
ations, it is typically at background levels and rarely exceeds government standards.

For example, a 1988 American Petroleum Institute (API) nationwide survey on
NORM in petroleum producing and gas processing facilities showed that more than
99 percent of the 36,000 external gamma radiation measurements taken were less
than 0.6 millirems per hour. This level is well below the limits set by the U.S. Occu-
pational Safety and Health Administration (OSHA). OSHA allows workers to be ex-
posed to no more than 1250 millirems each calendar quarter or about two millirems
per hour, eight hours per day, five days per week.

2. Protecting Workers and the Public
The oil and gas industry meets health, safety and environmental concerns associ-

ated with NORM through traditional industrial hygiene practices and work proce-
dures, which include:

* Flushing oil-water separators and other equipment before cleaning;
* Using respirators and breathing apparatus while working inside equipment;
* Using masks while performing grinding and chipping operations;
* Using protective clothing; and,
• Avoiding eating, smoking, or chewing around open equipment.
We responded to the discovery of NORM at a Mississippi location by (1) notifying

appropriate State agencies and informing the Mid-Continent Oil & Gas Association
and other oil and gas operators, employees, and contractors, (2) initiating field sur-
veys to locate the presence of NORM, (3) initiating training programs, and (4) re-
viewing operating practices.

For example, API and its member companies, working with scientists and engi-
neers in universities and independent consulting firms, have conducted studies and
research on NORM found in oil producing regions. API has developed a videotape
describing NORM in oil and gas operations and outlining basic hygiene precautions
when cleaning equipment contaminated with NORM. Industry has used the video-
tape to educate employees who work on equipment where NORM is present. API
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has also published "Management of Disposal Alternatives for NORM Wastes in Oil
Production and Gas Equipment and Methods for Measuring NORM in Petroleum
Production Equipment". And API is now developing an environmental guidance
document on NORM management and disposal with publication planned for late
1,91.

Finally, industry has been cooperating with environmental officers of the Federal
and State governments by providing them with its research data and seeking their
advice. We will continue to do so as research proceeds.

. Regulating NORM
OSHA has regulations relating to worker radiation exposure. Other Federal agen-

cies such as the Environmental Protection Agency, the Department of Transporta-
tion and the Department of Energy also have regulations regarding radioactive ma-
terials. These government regulations, some of which affect oil operations, were im-
plemented before the oilfield NORM issue gained public attention.

We note that the States have been active on this issue. Louisiana adopted regula-
tions for cleaning up NORM-contaminate4, -roduction sites in 1989. Texas, Alabama,
Arkansas, Mississippi and Oklahoma arf Arrently considering similar guidelines or
regulations. These State efforts on NORM provide additional evidence that the regu-
lation of E&P wastes at the State level works well and is fully capable of responding
to new waste management issues.

C. Consequences Related To Altered Scope Of RCRA
There are three other issues related to RCRA reauthorization and the oil and gas

industry that should be called to the committee's attention.

1. Enhanced Oil Recovery and Recycling
First, if recycling definitions preclude the reinjection of produced waters, there

will be serious implications for enhanced oil recovery.
Congress clearly intends to address the question of recycling wastes. Some people

are advocating hazardous waste recycling programs-and this is where definitions
become so important.

As stated earlier, 63 percent of produced water is reinjected for enhanced oil re-
covery that creates the production of billions of barrels of oil. If Congress writes the
definitions in the recycling program so as to prohibit this reinjection of produced
water for enhanced oil recovery, the consequences to energy supply would be cata-
strophic.

2. Permitting Costs
The cost of permitting is another issue that could have unintended results unless

definitions are carefully reviewed. For example, E&P wastes are currently included
in the general score of Subtitle D. But, Subtitle D covers various municipal and in-
dustrial wastes that are landfilled. Proposals to assure that the permitting costs of
new Subtitle D facilities are recovered from the users of these landfills could cap-
ture oil and gas E&P operations even though these wastes would be managed differ-
ently. Particularly in the care of marginal -wells, the application of even a modest
fee for a municipal landfill user could result in a cost increase that would compel
the capping of a well. No one benefits from such an outcome. Oil capacity is lost and
there is no purpose for such a permit fee.

3. Class 11 UIC Program
Finally, as stated earlier, new TCLP requirements could encompass some pro-

duced waters already regulated under the Class II UIC program. However, if an in--
terpretation of RCRA compelled these waters to be sent to Class I wells, the conse-
quences would again be significant and adverse. There would be no environmental
benefit, but there would be dramatic pressure on the Class I UIC wells. Rough esti-
mates show that produced water disposal volume to be about 7,700 million barrels/
yr, which exceeds commercial Class I capacity by a orders of magnitude. Existing
Class II wells can not be simply converted to Class I wells. Nor is it feasible from a
cost, permitting, or technical standpoint to drill Class I wells at existing E&P oper-
ations. As a result, both the commercial Class I UIC facilities and existing E&P op-
erations would be adversely effected. Class I wells could not accommodate all their
current waste streams and handle produced waters. And, existing E&P operations
would be compelled to shut down if they could not dispose of the produced waters.

-, .~.
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XII. CONCLUSIONS

Independent and major producers of oil and gas in all - egions of the country are
united in the belief that additional RCRA regulation of production wastes is both
unnecessary and unwise.

It is unnecessary because the current mix of State and Federal regulation is
uniquely suited to the effective management of these wastes. The system works well
and is fully capable of responding to newly identified needs. Moreover, State regula-
tions, along with industry practices and technology, ore based on more than a centu-
ry of experience that includes the drilling of nearly three million wells. This is ex-
pertise that the Federal Government will never be able to acquire. No Federal pro-
gram will ever be staffed or funded at a level that can effective deal with the diver-
sity of needs that the 33 producing States demand.

The industry fully supports the effort being undertaken by the IOGCC and the
EPA to close any gaps in existing State regulatory programs.

Additional RCRA regulation of production waste would be unwise because it
would place a major cost burden on domestic producers that would force them to
shut in hundreds of thousands of r'arginal properties all across America. The ensu-
ing loss of domestic produc.vn would increase our reliance on imports and run
counter to national energy strategies being developed in Congress and by the admin-
istration. The additional costs of regulation would provide no discernable improve-
ment in the environment and human health beyond that which is already provided
by the existing mix of State and Federal regulation.

The question of oil and gas production waste management has been studied thor-
oughly by the EPA and other parties. The consistent conclusion has been that these
wastes present minimal threat to human health and the enviLnment when pn;per-
ly managed and do not warrant classification as "hazardous" under RCRA.

The rigid RCRA structure is not suitable for the management of high-volume,
low-toxicity wastes generated at over one million oil and gas production sites nation-
wide. What makes sense in the Louisiana wetlands does not necessarily provide
sound, efficient waste management policy in the arid areas of West Texas, the high
plains of Wyoming, or the Appalachian fields of West Virginia. The individual
States, however, understand factors unique to their producing regions, have exten-
sive experience in oil and gas waste management, and are in the best position to
assume this responsibility in the future.

Any move to impose RCRA regulation on oil and gas production wastes would
overwhelm the capacity of existing RCRA facilities. It would also divert scarce re-
sources and personnel from dealing with toxic wastes and overlay an unnecessary,
costly, cumbersome system of regulation on wastes that already are being managed
in a safe and responsible manner by State and Federal regulation.

In conclusion, when considering the whole picture, there is no justification to es-
tablish a Federal regulatory program to control the management and disposal of
E&P wastes.

tAttachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF CHRIS SHUEY

I. INTRODUCTION

Good morning. My name is Chris Shuey. I am the director of the community
water quality program at Southwest Research and Information Center (SRIC). SRIC
is a community-oriented, nonprofit educational and scientific organization, based in
Albuquerque, New Mexico. SRIC provides technical assistance to individuals and
communities that are adversely affected by water quality and toxic waste programs
and conducts policy a.,,itysis on a wide range of environmental issues at the local,
State and Federal levels.

This testimony is presented on behalf of SRIC and the National Citizens' Network
on Oil and Gas Wastes. The Network is a compilation of more than 125 national,
State and local environmental and grass-roots citizens' groups whose memberships
include millions of people across the country. The Network's member and support-
ing groups and individuals are concerned about contamination caused by the stor-
age and disposal of wastes generated during the exploration for and production of
oil and gas. Member and supporting national organizations include the National Au-
dubon Society, the Mineral Policy Center, Sierra Club, the Environmental Defense
Fund, and more. A list of the Network's member and supporting organizations is
appended as Exhibit A.
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As Congress begins the process of reauthorizing the Resource Conservation and
Recovery Act (RCRA), SRIC and the rest of the Network urge this committee to in-
cude comprehensive Federal standards for the treatment, storage and disposal of
oifield wastes in any reauthorization bill the committee considers. -

The current lack of requirements in the statute for oil and gas wastes is perhaps
the most gaping loophole in RCRA's regulatory scheme. Wastes generated during
the exploration and production for oil and gas constitute the largest category by
volume of solid wastes generated annually in the United States. More than 2.8 bil-
lion tons of oilfield wastes are generated every year, an amount that is equivalent to
approximately 25 percent of the all the wastes generated annually in the U.S. In
contrast, municipal solid waste constitutes approximately 1.5 percent of the total
waste stream (approximately 160 million tons).

Oilfield wastes contain dangerously high levels of benzene and other organic con-
taminants, radioactive isotopes (radium-226 and -228), and a variety of inorganic
constituents including heavy metals and salt-forming elements. Current methods of
disposal of oilfield wastes in unlined pits and through land spreading and other
techniques have led to contamination of ground water, wetlands, and other sensitive
ecological areas. In addition, every year oilfield pits kill hundreds of thousands of
birds and migrating waterfowl that mistake oily pit wastes for fresh-water ponds. In
1989 alone, the U.S. Fish and Wildlife estimated that more than twice the number
of birds that were killed in the Exxon Valdez accident-more than 500,000-per-
ished in oil and gas pits in just four of the oil-producing States: Texas, New Mexico,
Oklahoma, and Kansas.

Despite their demonstrated toxicity and huge volume, oilfield wastes are exempt
from the provisions of Subtitle C of RCRA. As a consequence, virtually no RCRA
standards apply to oil and gas waste disposal. The Network recognizes that it may
be impractical to impose the requisites of Subtitle C regulation on all types of oil
and gas waste, because of the huge volume of material that would be affected. How-
ever, it is the Network's position that Congress should lift the statutory exemption
for one category of oilfield wastes, the so-called "associated wastes." With respect to
the large-volume wastes-i.e., produced water and drilling fluids--Congress should
include specific minimum standards for their treatment, storage and disposal as
part of a Federal oil and gas regulatory program administered by the States.

II. CATEGORIES OF OIL AND GAS WASTES

By way of background, it would be useful to describe the three categories of oil
and gas wastes.

1. Produced water/NORM wastes. Produced water is the briny fluid that is
brought to the surface with oil and gas during the production process, and then sep-
arated from the product and disposed of. Produced water is the single largest source
of oilfield-related pollutant discharges; about 21 billion barrels of produced water
are generated and disposed of annually in the United States. Produced water con-
tains elevated concentrations of organic and inorganic constituents, salts and, in a
large number of formations, naturally occurring radioactive materials (NORM).

Data compiled by the American Petroleum Institute (API), a number of State reg-
ulatory agencies, and independent scientists indicate that produced water almost
always contains alarmingly high levels of benzene, a proven human carcinogen.
Benzene levels in produced water often range from one to 10 parts per million
(ppm), and have been detected as high as 65 pp.m. If not for the RCRA statutory
exemption from Subtitle C, produced water would almost always meet the definition
of hazardous waste in the Federal regulations because of its benzene content. The
toxicity characteristic level for benzene under Federal law is 0.5 milligrams per liter
(mg/l), or 500 parts per billion (ppb), a level consistently exce,.ded in samples of pro-
duced %ater. Benzene concentrations in produced water always exceed EPA's Maxi-
mum Contaminant Level (MCL) of zero and almost always exceed the Federal drink-
ing water standard of 0.005 mg/l (or 5 ppb).

That produced water contains high concentrations of benzene and other organics
is why we remind the public that oilfield brines are not "just saltwater." But even if
salinity was the only measure of its toxicity, produced water would nonetheless be a
harmful substance. The alt content of produced water ranges up to 300,000 ppm,
according to data assembled by API. The average salinity of sea water, by compari-
son, is approximately 35,000 pp.m.

Since the turn of the century, produced water has been known to contain elevated
levels of certain radioactive materials, especially isotopes of radium. The mean con-
centration of radium-226 detected in produced waters in Louisiana in a recent study
was 175 picocuries/ liter (pCi/l); the maximum concentration was 930 pCi/l. In
southeast New Mexico in 1989 and 1990, mean radium-226 levels in produced water
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were 1,346 pCi/l, with a maximum concentration of 6,000 pCi/l. The maximum con-
centration of radium-226 in Michigan brines was 9,000 pCi/I in 1990. By compari-
son, the Federal drinking water standard for total radium is 5 pCi/l, and discharges
from commercial nuclear facilities to unrestricted areas are limited by regulation to
30 pCi/I.

During production, changes in temperature and pressure cause NORM constitu-
ents (i.e., radium-226 and -228 and the solid decay products of radon gas) to concen-
trate inside production pipes as "scale." (API defines scale as radium co-precipitated
in barium sulfate). These constituents also precipitate inside production processing
and storage equipment (i.e., heater treaters, separators and storage tanks), forming
radioactive sludges with -ands and silts that are co-produced with the oil and gas.

The radioactive elements do not remain with the oil product. However, radon, be-
cause it is a gas, follows the gas production stream. Consequently, radon can be de-
tected in some streams of natural gas and in gas processing facilities, including
pumps, tanks and product pipelines.

The organic contaminants, high salinity, and radioactive elements in produced
water have been responsible for dramatic environmental damage cases in a variety
of environments. Chloride and organic contamination of drinking water sources and-
or aquifers used for livestock and irrigation has been documented in virtually every
oil-producing State. A recent study by the Louisiana Department of Environmental
Quality revealed that organic and radioactive constituents are accumulated by cer-
tain marine organisms and may be a threat to oyster and other shellfish popula-
tions, as well as the humans that consume them.

Oilfield workers are exposed to dangerous levels of radiation when they clean
process equipment contaminated with radioactive scale or sludges. In certain places,
oilfield equipment is routinely sold at the conclusion of production at a site, and
used for other purposes. In this way, "hot" pipe and other equipment has been in-
troduced into commerce and has exposed unknowing citizens to radiation. A chilling
example of citizen exposure to radioactive oilfield equipment was recently docu-
mented in Mississippi, where radioactive pipe had been installed as part of a chain
link fence that surrounded an elementary school playground. See Exhibit B. Law-
suits have been filed by Mississippi business owners who claim that health problems
among their employees and family members were caused by their exposure to radio-
active oilfield pipes and pipe scales "recycled" by the firms.

2. Drilling Fluids. Drilling fluids are the second-largest category of oilfield wastes.
Drilling fluids are water or oil-based fluids in which reactive solids and inert solids
are suspended or dissolved. Drilling muds are used during the drilling process to
transport drill cuttings to the surface, suspend cuttings when circulation is stopped,
cool and lubricate the drill bit, support the walls of the well bore, among other
things. Various chemicals may be added to the muds to obtain particular properties
necessary for drilling, depending on the type and depth of the formation, the ambi-
ent temperature, and other factors.

The toxicity of drilling muds and the environmental threat that may be posed by
disposal practices depends on whether the mud is water or oil-based, and on the
chemical additives used during the process. The majority of drilling muds in use are
water-based. However, diesel-based fluids are used in certain operations. Oil-based
muds pose the greatest environmental risk when improperly disposed of, because of
the organics and heavy metals they contain. EPA recently wrote that water-based
muds are almost always a viable substitute for oil-based muds. In those instances
where oil-based fluid is more desirable, mineral-oil based mud is a ready substitute
for diesel-based mud. Mineral oil presents fewer environmental risks than diesel-
based fluids.

3. Associated wastes. Associated wastes are low in volume (EPA estimates that ap-
proximately 1.7 million metric tons are generated per year, or about 0.1 percent of
the oil and gas waste stream), yet, due to their toxicity, they have beei responsible
for a large proportion of the documented damage cases. Associated wastes differ
from produced water and drilling fluids in that they are often very similar in chemi-
cal composition to wastes generated by other industries.

Examples of associated wastes are tank bottoms (which are closely similar to API
separator sludge, a listed hazardous waste); workover wastes (which often contain
solvents and corrosion inhibitors that may be hazardous); completion fluid wastes
(which include solvents and corrosion inhibitors); stimulation fluids (which may con-
tain highly corrosive hydrochloric acid or hydrofluoric acid); and spent carbon filters
(that are often contaminated with organics). Associated wastes are routinely co-dis-
posed with drilling fluids in unlined reserve pits or in land disposal units, including
local landfills.
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Il1. SHORTCOMINGS IN THE EPA REPORT TO CONGRESS AND JULY 1988 REGULATORY
DETERMINATION

As you know, Section 3001(bX2) of RCRA exempts exploration and production
wastes from hazardous waste regulation until EPA prepares a Report to Congress
and a regulatory determination for the wastes. Regardless of the results of EPA's
Report, Congress reserved for itself the final decision by requiring an Act of Con-
gress prior to subjecting oilfield wastes to regulation as hazardous wastes. Accord-
ingly, the EPA actions were never intended by Congress to be the last word on the
issue.

EPA submitted its Report to Congress in December 1987. In the Report, EPA con-
cluded that the threat of significant health and environmental effects from "proper-
ly managed" E&P waste operations was low, particularly when the wastes were
managed in accordance with existing State requirements. EPA based its conclusion
on the Report's risk modeling and assessment of damages to human health and the
environment. However, because of substantial shortcomings in EPA's Report, EPA's
conclusion lacked a valid foundation in 1987 and remains flawed today. The follow-
ing shortcomings of the Report are particularly important:

0 Many of the most significant risks posed by E&P waste management practices
were not analyzed. These included potential ground water contamination from pro-
duction pits, at both onsite and offsite (centralized and commercial) facilities; the
exposure of workers and the public to radioactive pipe, pipe "scale," and other
wastes; and potential damages to wildlife from uncovered pits and tanks.

* EPA sampled oilfield wastes using a conventional leaching procedure that un-
derestimates the concentration of leachable contaminants in the wastes. Though
EPA had developed the Oily Waste Extraction Procedure in 1985 to more accurately
predict the release of contaminants from the oil, see Fed. Reg. 48908 (November 27,
1985), the procedure was not employed for the Report.

* EPA's methodology for collecting damage cases assured that the Agency would
understate the size of the problem. Much of the field research was conducted over
the December 1986 Christmas holidays when State contacts or private parties were
unavailable; entire States were completely omitted from the investigation 1; and the
Agency would only consider a damage case where the site was already the subject of
a "scientific study," court order, or State enforcement proceeding. Given these data
collection methods, scores of damage cases were either not considered or never re-
searched. 2

Significantly, despite these fundamental flaws, EPA reached other more compel-
ling conclusions that warrant your attention. First, EPA concluded that some waste
management practices are "less reliable" than others, including the use of produced
water pits. Report to Congress at VIII-1. Second, because some low-volume wastes
(i.e., the associated wastes) exhibit hazardous characteristics and constituents, EPA
concluded that:

".. . it may be appropriate to require that they be segregated and that
some of these wastes be managed in accordance with hazardous waste regu-
lations. [T]he Agency ... seeks to avoid any deliberate and unnecessary
use of reserve pits as a disposal mechanism. Segregation of these wastes
from high-volume wastes appears to be desirable and should be encouraged
where practical." Report to Congress at VIII-3.

EPA published its regulatory determination in July 1988. Based on the damage
cases documented in the Report, EPA staff recommended that associated wastes be
regulated as hazardous when they exhibited a characteristic. (Exhibit C to this testi-
mony). However, senior management at the Agency reversed this recommendation
in the published version. The staff's version of the recommendation was clear:

"The Agency has determined that regulation under RCRA Subtitle C of
associated wastes generated by crude oil and natural gas exploration, devel-
opment and production is warranted. [Emphasis added.] Associated wastes

Only 14 of the 33 oil- and gas-producing States were visited as part of the EPA study in sup-
port of the Report to Congress.

'For example, the extensive record of E&P waste-related contamination of ground water in
southeast New Mexico was subsumed into one damage case (NM04) in the Report to Congress.
This record shows that more than 130 private water wells in New Mexico's largest oil-producing
region are contaminated with increased chloride concentrations and hydrocarbons from leaking
brine disposal pits, improperly constructed brine disposal wells, poorly constructed oil wells, de-
teriorated and/or broken casings n oil wells, and improperly plugged oil wells, according to
New Mexico Environment Department and State Engineer Office reports.
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are generated in very small quantities, and the likely economic impact of
regulation of these wastes under RCRA Subtitle C is very small." Exhibit C
at 47.

Management's version, however, went like this:

"The Agency has decided not to promulgate regulations under Subtitle C
for large-volume and associated wastes..." because, among other reasons,
". .EPA would not be able to craft a regulatory program to reduce or
eliminate the serious economic impacts that it has predicted." 53 Fed. Reg.
25456 (July 6, 1988).

Interestingly, those "serious economic impacts" that the staff alternatively de-
scribed as "very small" did not change from the draft determination to the final
determination. Both documents found that regulation of associated wastes as haz-
ardous wastes would cost the oil and gas industry between $200 million and $500
million per year--or 3.5 cents to 11 cents per barrel of crude oil production. See Ex-
hibit C at 45 and 53 Fed. Reg. 25455.

In addition to changing the staff's conclusion, several other significant factual
findings reached by EPA staff were omitted or modified in the published regulatory
determination. For example, the staff-prepared regulatory determination concluded
that "relative to total production and the total volume of product, the overall im-
pacts on the industry [of regulating associated wastes as hazardous) should not be
unduly burdensome.' This conclusion was eliminated from the version published in
the Federal Register. See Exhibit C at 45.

Winston Porter, then-assistant administrator, was quoted in newspaper accounts
in 1989 as justifying a continued exemption for associated wastes on the grounds
that Congress would not have approved removing the exemption. That kind of rea-
soning is a self-fulfilling prophecy, particularly when the facts presented to the Con-
gress and the public are modified to achieve an intended result.

IV. SHORTCOMINGS IN THE IOGCC E&P WASTE GUIDANCE CRITERIA

Opponents of a Federal program for E&P wastes suggest that the development of
technical and administrative criteria for E&P waste management by the Interstate
Oil and Gas Compact Commission (I0CC) ("IOGCC guidance" or "IOCC crite-
ria") 3 can substitute for the enactment and issuance of Federal standards. However,
the IOCC criteria, which I had a hand in drafting, were never intended to serve as
a basis for national standards. They cannot be because they are not based on the
performance standard that lies at the heart of RCRA: protection of human health
and the environment.

The guidance itself states the limits of its scope: "The criteria by themselves are
not intended to form the sole basis of any future Federal statutory or regulatory
authorities that may be sought by EPA for oil and gas production wastes.' IOGCC
guidance at 2. The document simply "establishes a baseline of performance. . .of
E&P waste management." IOGCC guidance at 3.

The environmental participants in the IOGCC's E&P waste study went even fur-
ther in addressing the limitations of the criteria. In a minority report appended to
the study (see Exhibit D), we stated that the guidance ". . .is essentially a restate-
ment of the status quo, a reaffirmation by the States of practices they already allow
regardless of whether those practices are protective of public health and the envi-
ronment." We enunciated several major weaknesses in the criteria themselves, in-
cluding vague standards to prevent ground water contamination from pits, the lack
of emphasis on segregating associated wastes, and the failure to protect vulnerable
environments from produced water discharges.

Equally important, several technical matters intimately related to E&P waste
management were outside of the scope of the guidance document. Corrective action
requirements for existing or future facilities, criteria for the identification and man-
agement of sites containing radioactive oilfield wastes, and guidance for identifica-
tion and remediation of abandoned sites were not addressed. Those matters were
left for "future work." IOGCC guidance at 33.

V. NEED FOR A FEDERAL OIL AND GAS WASTE MANAGEMENT PROGRAM

A Federal E&P waste management program is needed, regardless of whether
some or all of the waste remains exempt from hazardous waste regulation. State

'Interstate Oil and Gas Compact Commission. EPA/IOCC Study of State Regulation of Oil
and Gas Exploration and Production Waste. IO0CC: Oklahoma City. December 1990.
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roramS are deficient both as to substantive requirements and enforcement. Even
EPAcknowledged significant shortcomings in State programs in its July 1988 regu-
latory determination when it stated its intention to design and implement" a Fed-
eral program for E&P wastes that would consider engineering and operating prac-
tices, closure procedures, monitoring, and corrective action. See 53 Fed. Reg. 25457
(July 6, 1988). EPA has initiated no regulatory action to date.

The 10GCC State Review Process is Insuff"Icient. It is apparent to me after partici-
pating in the I0(CC State review process this year that the process is too severely
limited in scope and force to substitute for a Federal program. As discussed earlier,
the criteria upon which the State programs are principally being reviewed are espe-
cially weak in areas that are critical to achieving protection of human health and
the environment. Nor do the State program reviews purport to assess a program's
effectiveness in the field, where it counts, in part because IGCC reviewers are in a
State for only one week and review the program against questions based on the
1OCC criteria. While the reviews can provide useful guidance to the States, their
limitations must be expressly acknowledged.

The pace of the State review process is, by design and necessity, extremely slow.
Only one State program has been reviewed to date and only four to five more States
will be reviewed within the next year. At this rate, a minimum of six years will be
required just to review the programs; implementation of program changes, if imple-
mentation occurs, will take even longer.

Perhaps most important, there is no mechanism in IOGCC's State program review
process that ensures that the States will make the program changes identified as
warranted. "Peer pressure," or friendly persuasion among colleagues, is the only
mechanism IOGCC has to convince the States to implement the recommendations of
the review process. As such, even if the I10CC criteria were comprehensive, the cri-
teria are simply guidance that need not be followed by individual States. In con-
trast, a Federal program would establish minimum Federal requirements that
States must follow to obtain and retain authorization to administer an E&P waste
regulatory program.

Finally, a Federal program can improve enforcement in two substantial ways: (1)
by ensuring that adequate financial and personnel resources are available through a
permit fee system similar to the system Congress adopted last year in the Clean Air
Act; and (2) by supplementing the enforcement activities of State regulators through
RCRA's citizen-suit provisions and through EPA's oversight and enforcement.

Rapid Improvement is Needed. The need for rapid improvement in the manage-
ment of E&P wastes is documented by statistics in EPA's October 1988 Report to
Congress on municipal and industrial wastes and in recent documented damage
cases:

e Of the approximately 191,000 industrial waste impoundments in the U.S., 65
percent are E&P waste pits. There are 19 times more E&P waste pits than there are
municipal landfills.

* Approximately 70 percent of E&P waste pits are unlined, less than 2 percent
are equipped with leak detection systems, and only 23 percent are equipped with
overtopping controls.

* About 1.5 million gallons of natural gas condensate and 0.8 million gallons of
produced water leaked from a gathering line south of a gas-processing plant in Eddy
County, New Mexico, over a six-month period beginning last November. Benzene
was detected in ground water monitoring wells three-quarters of a mile from the
leak point and condensate was found floating on the water table in monitoring wells
about a mile from the leak point. Today, the company is pumping condensate and
water from the vadose zone and ground water beneath the leak site.

e Unlined produced water disposal pits that receive less than one-half barrel a
day of fluids were shown to cause ground water contamination above regulatory
standards in 50 percent of the cases in a study conducted by officials of the New
Mexico Oil Conservation Division in 1987 and 1988. Contamination of ground water
by pollutants in excess of background levels was discovered at 70 percent of the
sites.

* Ponds designed to hold fresh water were instead found to contain oilfield brines
more salty than seawater in northeastern Oklahoma in mid-1990. A report of the
Oklahoma Corporation Commission's SOUPP (Special Operations Unit for Pollution
Prevention) team said that local field inspectors warned investigators that if civil or
criminal charges were filed against the offending companies, most would go out of
business, according to news accounts.

* Several domestic water wells near Guthrie in Logan County, Oklahoma, were
contaminated by saltwater flowing from an unplugged oil. Owners of the wells have
been hauling drinking water for several years.
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* Residents of north-central Oklahoma allege in eight pending lawsuits that oil-
field brines have damaged farm lands and water wells. Unplugged and improperly
plugged oil wells and the reinjection of saltwater in secondary recovery projects are
bamed for the contamination, according to news accounts.

* The Ohio Attorney General in early August filed a 94-count lawsuit against an
Ashtabula County oil company for contamination resulting from leaking oil wells
and storage tanks. The lawsuit, which seeks $676,000 in damages for violations at 51
oil and natural gas sites owned by the company, calls for the company to repair or
replace oil storage tanks, construct and maintain berms around tank batteries, and
remove and legally dispose of brine water and oil found floating on the ground sur-
face at well sites and tank batteries. 4

State Program Resources. Despite the need to closely regulate active sites and
evaluate the impact of abandoned sites, some State programs are experiencing sub-
stantial cuts or uncertain funding. For example, budget shortfalls in Ohio this year
led to the dismissal of more than half of the State's 55 oil and gas field inspectors.
The cuts left 26 inspectors to oversee 65,000 producing oil and gas wells in the State.
About 40 percent of the 112 employees of the Ohio Department of Natural Resour-
ces's Division of Oil and Gas were eliminated in the cuts. 3 In Texas, 100 inspectors
oversee 360,000 wells, so that every inspector is responsible for more than 3,600
wells.

State Regulation of Oilfield NORM. Louisiana is the only State which has adopted
regulations governing radioactive oilfield wastes. Two different sets of regulations
address radioactive materials in produced water discharges and in oilfield equip-
ment and facilities. Radium-226 and radium-228 are limited to 30 picoCuries/ liter
(pCi/l) each in discharges of produced water from permitted facilities. In addition,
sites suspected of containing oilfield NORM are to be identified and surveyed. Those
sites, facilities and equipment that exceed a specified exposure level cannot be
transferred or sold until they are decontaminated. Standards for site decontamina-
tion are also specified in the rules.

Other States have proposed regulations or adopted guidances for the management
of oilfield NORM wastes, or have surveyed sites and samples wastes. For example,
the Texas Department of Health issued draft rules on February 28, 1991. 6 The
Michigan Supervisor of Wells issued an advisory regarding oilfield NORM last De-
cember. See Exhibit E. The advisory warned operators that equipment exposed to
oilfield brines "could be contaminated with radium-226 and pose a risk to workers
or the general public if improperly handled." Exhibit E at 1 and 2. The advisory
noted that tank bottom sediments "represent the highest level of naturally occur-
ring radium-226 accumulation... Operators are advised to use extreme caution in
handling this waste material." Exhibit E at 2. Kansas, Louisiana, Michigan, Missis-
sippi, New Mexico and Wyoming are among the States that have conducted gamma
radiation surveys or collected and analyzed oilfield waste samples for radium-226
and other naturally occurring radioactive materials.

Despite these initiatives, the inability of most States to develop comprehensive
programs for radioactive E&P wastes is further compelling evidence of the need for
and importance of a Federal program.

VI. MINIMUM ELEMENTS OF A FEDERAL PROGRAM

The Network urges Congress to impose stringent standards for the treatment,
storage and disposal of oil and gas wastes in the RCRA reauthorization statute. A
comprehensive RCRA program for oilfield wastes should include at least the follow-
ing elements:

1. The statutory exemption from Subtitle C regulation should be lifted with re-spect to associated wastes.
2. The storage or disposal of produced water in pits or surface impoundments

should be prohibited, unless the pits are lined in accordance with the minimum

technology requirements of RCRA 4 3004(o). Replacing pits with tanks will have
both economic and environmental benefits.

3. The storage or disposal of drilling fluids that exhibit a characteristic of a haz-
ardous waste in unlined surface impoundments or pits should be prohibited. An in-
creasing number of operators have begun using a dewatering and recycling process

'Willard, D. J. Suit filed for well problems. Star-Beacon (Ashtabula, Ohio), August 3, 1991,
page All; and Barrett, J. Unicorn faces fine. The Gazette (Jefferson, Ohio), August 8, 1991.

3Kuehner, J. C. 29 oil and gas well inspectors laid off. Cleveland Plain Dealer, August 23,
1991.

"Texas Department of Health. Draft 2 of Texas Regulations for Control of Radiation, Part 46,
"Licensing of Naturally Occurring Radioactive Materials (NORM)." February 28, 1991.
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(called a "closed-loop system") to decrease the volume of drilling wastes generated.
Use of such a system presents a significant opportunity for waste minimization in
the oilfield.

4. EPA should be required to promulgate requirements applicable to the treat-
ment, storage and disposal of radioactive oilfield wastes.

5. EPA and the States should be required to promulgate regulations to identify
and provide for the remediation of abandoned oilfield waste facilities that are
posing a threat to human health and the environment. Several States have "plug-
ging and abandonment" funds which can be used for the plugging of improperly
abandoned wells. However, in many cases the funds are inadequate because the
funding mechanism in insufficient, or because the State legislature has "raided" the
fund to cover budget shortfalls elsewhere in government.

6. Netting for pits and enclosed tanks should be required to protect wildlife from
exposure to oilfield wastes. The U.S. Fish and Wildlife Service estimates that the
cost of netting the average-sized pit is approximately $60. Several States have adopt-
ed pit-netting requirements, but those rules do not apply to all pits, only those that
are greater than 16 feet in diameter.

7. All discharges of produced water to streams, rivers, water courses and lakes
should be prohibited, unless those discharges are subject to Clean Water Act per-
mits that contain appropriate limits for at least the organic, radioactive, and chlo-
ride constituents of the produced water.

8. EPA should be required to strengthen the regulations that apply to under-
ground injection of oilfield wastes to include (1) improved construction standards; (2)
area of review requirements; (3) increased security measures to prevent improper
disposal of hazardous wastes in Class II wells; and (4) improved record-keeping re-
quirements.

9. The States should be required to upgrade their existing oilfield waste programs
to meet the Federal minimum standards as a condition of Federal authorization to
implement and enforce a RCRA program for oil and gas wastes

I appreciate the opportunity to appear before you and present this testimony and
supporting documentation. SRIC, the National Audubon Society, and other members
of the National Citizens' Network stand ready to assist the subcommittee in its fur-
ther deliberations on the need for a Federal oil and gas waste program under
RCRA.

[Attachments to this stz cement have been retained in committee files.]

PREPARED STATEMENT OF W. TIMOTHY DOWD

Mr. Chairman and members of the committee, I am W. Timothy Dowd, Executive
Director of the Interstate Oil and Gas Compact Commission. I am pleased to present
the following comments on behalf of the Commission and its Chairman, Governor
Norman Bangerter of Utah.

I am pleased to have been given the opportunity to present the views of the oil
and gas producing States on the issue of protection of the environment and manage-
ment of exploration and production waste from oil and gas operations. Because this
has been a concern of the States for several decades, it is appropriate that the
States address this issue through the Interstate Oil and Gas Compact Commission
(IOGCC), an organization of the governors of 29 oil and gas producing States (a list
of the States, the governors and their official representatives is attached as Appen-
dix A).

There presently exists within each member State a regulatory agency that is di-
rectly concerned with, and regulates, the exploration and production of oil and gas
and the disposition of the wastes which are a necessary byproduct. There are the
wastes which you refer to as exploration and production (E&P) wastes.

We are prepared to demonstrate that these wastes are presently regulated and
the environment is presently protected. A Federal program will be wasteful and
burdensome and threaten the development of badly needed resources for this coun-
try. A Congressional mandate for burdensome Federal regulations on the States,
will increase the cost of domestic oil and gas resources.

The petroleum industry has been producing oil and gas in the United States for
more than one hundred and thirty years. Some aspects of the regulation of this in-
dustry go back more than sixty years. For the past thirty years, the environmental
regulations adopted by the States, and presently in force, have been continuously
strengthened and improved. There are more than eight hundred thousand well loca-
tions in the United States, ninety-nine percent of them in member States of the
Interstate Oil and Gas Compact Commission (IO0CC). We are confident of the level
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of regulation of these wastes within our States; further, we believe the governors of
the oil and gas producing States would make a similar statement. The States are
committed to the principle of wise resource development with due regard to the en-
vironment. Further, the States have the expertise and experience to supervise these
environmental programs. More importantly, we are the friends and neighbors of the
people these environmental rules are intended to protect. Utilizing the Environmen-
tal Protection Agency's (EPA) 1987 Report to Congress on the Management of
Wastes from Exploration, Development, and Production of Crude Oil, Natural Gas,
and Geothermal Energy, there were only sixty-two damage cases documented (rough-
ly one in thirteen thousand) which indicates the effectiveness of current State regu-
latory programs. These State regulatory programs involve numerous State and local
agencies and employ thousands of people nationwide.

The IOCC agrees with the EPA's 1988 Regulatory Determination where explora-
tion and production wastes were exempt from Subtitle C Regulation because, "(1)
Subtitle C did not provide sufficient flexibility to consider costs and avoid the seri-
ous economic impacts that regulation would create for the industry's exploration
and production operations; (2) Existing State and Federal regulatory programs are
generally adequate for controlling oil, gas, and geothermal wastes. Regulatory gaps
in the Clean Water Act and the UIC Program are already being addressed, and the
remaining gaps in State and Federal regulatory programs can be effectively ad-
dressed by formulating requirements under Subtitle D of RCRA and by working
with States; (3) Permitting delays would hinder new facilities, disrupting the search
for new oil and gas deposits; (4) Subtitle C regulation of these wastes could severely
strain existing Subtitle C facility capability; (5) it is impractical and inerrant to im-
plement Subtitle C for all or some of these wastes because of the destruction and, in
some cases, duplication of State authorities that administer programs through regu-
latory organization structures tailored to the oil and gas industry; and (6) it is im-
practical and inefficient to implement Subtitle C for all or some of these wastes be-
cause of the permitting burden that the regulatory agencies would incur if even a
small percentage of these sites were considered Treatment, Storage and Disposal Fa-
cilities (TSDF).' The IOGCC would further add that we must be sure to base addi-
tional regulation on good science. Our Federal and State policymakers must demand
credible evidence before instituting sweeping new regulatory programs. The indus-
try and the consuming public deserve science-based policy.

We have become aware of the economic impact study done for the American Pe-
troleum Institute showing that imposition of the provisions of S976 would result in
massive losses of production, in fact, eight States would lose all of their production.
We have not had an opportunity to investigate the methodology and to have an
opinion as to the accuracy of this economic prediction, but should the study be half
right, it indicates a loss far in excess of anything necessary to provide environmen-
tal protection.

As mentioned previously in this testimony, the IOGCC's member States have been
responsible for regulating the oil and gas industry for more than sixty years and
have been in the forefront in demonstrating the interest and ability of the State
regulatory agencies to adequately protect human health and the environment while
properly managing the nations' resources. Attached as Appendix B are nine resolu-
tions dating back to 1986 in which the IOGCC governors and official representatives
have addressed the issues of exploration and production wastes and RCRA Reau-
thorization.

In January 1989, the IOGCC began a project with the EPA to develop a report
that would contain the elements necessary for an effective State regulatory pro-
gram. This project was completed in December 1990. One copy of this report is sub-
mitted to the subcommittee for the record. We would be pleased to furnish addition-
al copies as needed. The IOGCC is continuing to cooperate with the U.S. EPA in
additional projects designed to improve and upgrade State regulatory programs
where necessary. These projects include a collection of the States regulations into a
central database system; a training program designed to further educate State field
inspection personnel in environmental issues; and a State review project where indi-
vidual State regulatory programs are compared to the IOGCC report.

Some persons have publicly asserted that, because there is no Federal regulatory
program for E&P wastes, these wastes are not currently regulated. This is simply
untrue, and ignores the efforts made by State governments which are vigorously
regulating and upgrading regulations where necessary to ensure the protection of
human health and the environment. We would further add that the IOGCC's States
do not see the need for a duplicative Federal regulatory program or a federally
mandated program without proper funding for implementation. If the Congress feels
it necessary to develop a Federal regulatory program for E&P wastes, it must be



172

built upon the strengths of the existing State regulatory programs. Failure to build
upon the strengths will lead to duplication of effort and waste of resources on the
State and Federal level.

The IOGCC's States support the exemption of exploration and production wastes
from RCRA Subtitle C Classification. We support the EPA's Regulatory Determina-
tion and its definition and lists of exempt and nonexempt wastes. We also encourage
proper disposal methods for any nonexempt wastes and recognize the need to test
nonexempt wastes for hazardous characteristics which could require RCRA Subtitle
C disposal methods.

In summary, the IOGCC's member States recommend that current State E&P
waste management programs adequately protect human health and the environ-
ment. Additional regulation is necessary and duplicative.

I would like to once again thank the committee for this opportunity to provide
information on State E&P waste regulatory programs and recognize your insight in
conducting this hearing prior to formulating RCRA reauthorization legislation on
exempt E&P wastes.

[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF DENISE A. BODE

The Independent Petroleum Association of America is the national association
representing independent crude oil and natural gas explorers/producers. Together
with 44 unaffiliated national, State, and regional associations, which join in these
comments, we represent the 10,000 independent crude oil and natural gas wildcat-
ters in the United States and the companies which provide services and supplies to
the domestic industry. Independents operate in all 33 States that have oil and natu-
ral gas production, drill about 85 percent of all wells in the United States and ac-
count for almost one third of domestic crude oil, and about 60 percent of natural gas
output. They range in size from large firms to very small, one-person ventures. But
they all have one thing in common-the primary profit center for independents is
the sale of oil and natural gas at the wellhead. The increased cost of compliance
with any new environmental requirements cannot be passed on to consumers or al-
located to other profit centers.

I welcome the opportunity to discuss the regulation of oil and natural gas wastes,
particularly from the perspective of the majority of the industry which is the small-
er independent oil and gas producer. As you consider questions of environmental
policy, we believe it is absolutely vital to understand the contribution of the small
oil and gas wells on our domestic energy security. Stripper wells, or wells that
produce less than 10 barrels of oil or 60 Mcf of natural gas per day, make up 75
percent of all the producing wells in the United States. The production from domes-
tic stripper wells exceeds this country's imports from Saudi Arabia, which is our
largest importer.

With most of the world's oil reserves located in the Middle East, Americans have
seen the danger of energy dependence vividly demonstrated in the Persian Gulf.
Yet, as the war recedes in our memory, so too will the realization that the price we
paid to liberate Kuwait was, in significant part, the cost of imported oil. Despite
America's brilliant military victory in the Persian Gulf and our nation's greater in-
fluence in that troubled region of the world, independent oil producers remain con-
cerned about the ability of OPEC to force, as it has in the recent past, the prema-
ture abandonment of existing U.S. oil production capacity by driving world oil
prices below the cost of operating U.S. wells. A strong domestic oil and natural gas
industry is our country's best defense against foreign governments using our oil de-
pendence to influence U.S. economic and foreign policies.

The Administration spent more than a year preparing a National Energy Strate-
gy designed to improve domestic energy security. The House and Senate will soon be
debating comprehensive energy legislation designed to make effective use of Ameri-
ca's energy resources. Ironically, at this time of bipartisan concern about energy se-
curity, some are urging Congress to amend RCRA in a way that would force hun-
dreds of thousands of wells to shut in all across America and cause domestic energy
production to further plummet.

At the same time, the domestic oil and natural gas industry continues to face dif-
ficult times. The industry's infrastructure virtually collapsed in the late 1980's.
Today, the situation remains precarious: drilling rig utilization is only slightly
above all-time lows, U.S. crude oil production is stalled near its lowest point since
the early 1950's, and the seismic crew count, a leading indicator of future drilling
activity, likewise is near record lows.
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I can't overemphasize the importance of your deliberations in this area to the in-
dependent oil and gas producers. For many smaller domestic oil and gas producers,
basic survival is at stake. Since 1986, the number of active drilling operations de-
clined by about 50 percent. Since 1982, the drop is about two thirds.

The exploration and production of oil and gas is large and complex-utilizing over
1.25 million sites located throughout the country in a wide variety of physical, geo-
logical, and hydrological settings. The wastes of the industry are of high volume; but
of very low toxicity, and are extensively and effectively regulated under existing
Federal and State programs which take into account the diversity of local condi-
tions. These regulatory programs are based on many years of experience and contin-
ue to evolve to meet current needs.

The special nature of oil and gas wastes was recognized by Congress in 1980 when
it exempted such wastes from additional Federal regulation under RCRA and asked
EPA to study both the wastes and existing waste management practices. In doing
so, Congress recognized, among other things, the low toxicity of these wastes and
the potential adverse impact on domestic energy security, employment, and the bal-
ance of trade which would result if additional Federal regulations were imposed.

Our message is simple. It is that oil and gas exploration and production wastes
are being properly regulated under current rules and regulations at the State and
Federal levels and that additional Federal regulation is not justified . . . certainly
not RCRA Subtitle C regulation. The imposition of unnecessary regulation on the oil
and gas industry would undermine the Nation's energy security by further weaken-
ing the domestic industry.

My testimony elaborates on three key points.
First, IPAA agrees with EPA's Report to Congress that petroleum exploration and

production wastes rarely pose a significant threat to human health or the environ-
ment.

Second, IPAA also agrees with EPA that the current regulatory structure man-
ages exploration and production wastes effectively and is capable of responding to
newly identified needs.

Third, further Federal regulation is unnecessary and will have major cost and
energy impacts, particularly on stripper wells.

I. EPA HAS STUDIED EXPLORATION AND PRODUCTION WASTES EXTENSIVELY AND CONCLUD-
ED THAT WHEN MANAGED PROPERLY, THESE WASTES RARELY POSE A SIGNIFICANT
THREAT TO HUMAN HEALTH OR THE ENVIRONMENT

The 1980 Amendments to RCRA included an exemption for wastes from oil, gas
and geothermal exploration and production from the Subtitle C hazardous waste re-
quirements. The exemption is specifically for drilling muds, produced waters and
other wastes "associated" with exploration and production operations. Congress also
directed EPA to study exploration and production wastes and recommend appropri-
ate regulatory action to Congress. The EPA Stdy was to include an analysis of:

* Source and volume of waste.
* Present disposal practices.
* Danger to human health and the environment.
* Documented cases of danger to human health and the environment.
• Alternative disposal methods.
* Impact of alternative disposal methods on exploration and production.
The EPA conducted an extensive two-year study and submitted a report to Con-

gress on exploration and production wastes on December 22, 1987. EPA concluded
that the wastes should retain the exemption from Subtitle C regulation and contin-
ue to be regulated by State agencies using Subtitle D and other authorities. EPA
further concluded that the wastes do not pose a significant threat to human health
and the environment when properly managed, and that for the most part, were ade-
quately regulated by the States.
-EPA's finding that E&P wastes rarely, pose a significant threat to human health

and the environment emerged from EPA s investigation of the three primary hazard
factors; concentration, mobility, and proximity.

To further illustrate the points about concentration, mobility and proximity, EPA
said:

The presence of constituents in concentrations exceeding health-or envi-
rorimental-based standards does not necessarily mean that these wastes
pose significant risks to human health and the environment. In evaluating
the risks to human health and the environment, several factors beyond the
toxicity of the waste should be considered. These factors include the rate of
release of contaminants from different management practices, the fate and
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transport of these contaminants in the environment, and the potential for
human health or ecological exposure to the contaminants. '

The 1980 RCRA amendments directed EPA to include in its study of E&P wastes
the identification of examples of practices that caused environmental or health
damage. A group of 228 damage cases were collected by EPA's contractor. However,
many of the alleged damages cited by the contractor simply could not be validated
when all records were reviewed.

A 1987 API study concluded that existing regulations covered 224 of 228 cases ini-
tially presented to EPA by its contractor. None of the damage cases documented an
impact to human health. The EPA used this analysis to screen the 228 cases. This
screening reduced the number of cases to 62 in EPA's final report to Congress.

EPA concluded that regulations under RCRA's hazardous waste provisions would
be:

* Unnecessary because a large body of State and Federal laws already cover
these wastes and because the Safe Drinking Water Act and the Clean Water Act
"provide sufficient legal authority to handle most problems" these wastes pose.

* Impractical because administrative procedures and lengthy application process-
es for hazardous waste permits for drilling reserve pits would add hundreds of thou-
sands of waste sites for regulatory tracking-with no real environmental benefit.

* Harmful to petroleum exploration and production; it could cause the U.S. oil
and gas production to decline 18 percent by the year 2000 and 29 percent by 2010.

* Costly; it could cost consumers as much as $6 billion annually. An independent
study conducted by the American Petroleum Institute in 1987 projected that hazard-
ous waste regulation under RCRA could cost the petroleum industry $44 billion ini-
tially and $5 billion annually, while reducing the number of wells drilled by 40 per-
cent and causing the premature abandonment of over 150,000 wells (29 percent of
the total).

1I. CURRENT STATE AND FEDERAL PROGRAMS EFFECTIVELY REGULATE EXPLORATION AND

PRODUCTION WASTES

(1) State regulatory programs reflect the diversity of local geographic conditions and
environmental needs and have a long history of effectiveness.

IPAA strongly agrees with EPA's conclusion in the regulatory determination that:

Existing State and Federal regulatory programs are generally adequate
for controlling oil, gas, and geothermal wastes. Regulatory gaps in the
Clean Water Act and UIC program are already being addressed, and the
remaining gaps in State and Federal Regulatory programs can be effective-
ly addressed by formulating requirements under Subtitle D of RCRA and
by working with the States. 2

The regulatory structure referred to by EPA has a long history of effectiveness.
The States have been active in this area for over 70 years. For example, Oklahoma
and Texas began regulations in this area in 1916 and 1919 respectively.

The States generally establish and implement specific performance standards and
design specifications based on site-specific or regional differences in geology, hydrol-
ogy, climate, and waste characteristics. Fundamental differences exist in terms of
climate, hydrology, geology economics, and method of operation, which may impact
on the manner in which oil and gas exploration, development and production is per-
formed. State oil and gas programs do, and should, vary from State to State and
within portions of a State.

A typical State program regulating the management of E&P wastes will contain
many elements including:

* Statutory authority which adequately details the powers and duties of the regu-
latory body;

* Statutory authority to promulgate appropriate rules and regulations;
* Statutes and implementing regulations which adequately define necessary ter-

minology;
" Provisions to adequately fund and staff the program;
* Mechanisms for coordination among the public, government agencies and regu-

lated industry; and

'EPA's 1988 "Regulatory Determination for Oil and Gas and Geothermal, Exploration and
Production Wastes", page 29.2 EPA's 1988 "Regulatory Determination for Oil and Gas Geothermal, Exploration and Pro-
duction Wastes", page 4.
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• Technical criteria for E&P waste management practices that address pits, land
applications, centralized and commercial facilities.

The States have continued to develop regulations designed to protect the environ-
ment unique to their jurisdiction. For example:

* Texas updated Rule 13 in 1983 to contain specific cementing criteria to ensure
rotection of groundwater. A State well plugging fund was established in 1983. Rule
was revised in 1984 to contain a "no pit order" meaning production pits are un-

lawful and can only be constructed after public notice and a hearing. Texas recently
passed legislation to establish oilfield cleanup funds with the revenues to come from
wellhead taxes and increased fees.

e Oklahoma passed oilfield cleanup regulations similar to Texas. Between 1987
and 1991, the Oklahoma Corporation Commission wrote or revised over 30 rules on
E&P environmental regulation.

e West Virginia adopted a permit requirement for drilling mud reserve pits that
require detailed layout, construction, closure and remediation plans.

* Montana has significantly rewritten their E&P environmental rules to include
fencing and screening of some pits, disposal of trash in licensed facilities, reserve pit
closure requirements, reserve pit liners when salt or oil based muds are used, and
disposal requirements for drilling muds.

• Louisiana established Order 29-B, its environmental regulation, in 1943. The
regulation first dealt with environmental control of E&P underground injection
wells. Between 1943 and 1980, Order 29-B was amended over 30 times. Since 1985,
major regulatory improvements have been established in the areas of commercial
facilities, onsite disposal, abandoned oilfield waste site law and coastal zone pits.

(2) Federal regulation administered by EPA and the States is extensive and regulates
almost 97 percent of the total volume of oil and gas wastes.

1. The Safe Drinking Water Act. The Safe Drinking Water Act contains the Un-
derground Injection Control (UIC) program which establishes minimum require-
ments for State, tribal, and Federal programs for controlling all injection activities
in a manner that protects underground sources of drink water (USDW). It also pro-
vides mechanisms for implementation and delegation of primary enforcement au-
thority. The UIC program is administered either directly by EPA or by the States
under programs approved by EPA. The first State to achieve primacy was Oklaho-
ma in 1981. Since then, 35 States have achieved full primacy for the UIC programs.
E&P operations that fall under the UIC regulations are all produced water injected
for disposal and all water reinjected to increase oil recovery from producing zones
(secondary or enhanced recovery).

Some of the major UIC program requirements include:
• casing and cementing to prevent movement of fluid into or between USDWs
• assurance that the owner or operator will maintain financial responsibility to

properly plug and abandon the well
" a maximum operating pressure to avoid fractures in the confining zones
• monitoring and reporting requirements
" mechanical integrity testing at least every 5 years
* permits c:re required for injection and are issued for a limited period of time,

and must be reviewed at least once every five years
" existing wells must have a mechanical integrity test if the tubing is disturbed
" monitoring and reporting of injection pressure, annulus pressure, flow rate,

and volune is required
* reporting of noncompliance, ownership changes, well rework, mechanical integ-

rity testing, and plug abandonment are required.
For a State or tribal UIC program to be approved by EPA for primary regulatory

authority, the elements listed above or their equivalent must be in the program.
2. The Clean Water Act. The Federal Clean Water Act (CWA) has several require-

ments applicable to oil and gas operations. The National Pollutant Discharge Elimi-
nation System (NPDES) permit program controls surface discharges of waste waters
into the streams of the U.S. The Spill Prevention Control and Countermeasure
(SPOC) program of the CWA has requirements for spill prevention, containment and
reporting. The NPDES portion of the Clean Water Act establishes a permitting
system and Best Practicable Technology (BPT), controls for all discharges to waters
of the United States, including intermittent streams and wetlands. EPA has deter-
mined that BPT for onshore E&P operations to be "no discharge". Exceptions to the
"no discharge" limitation are beneficial for agricultural or wildlife use. There are
also exemptions for marginal (stripper) wells--wells that produce low volumes of oil.
There are areas, primarily in California and Wyoming, where the water produced
with the oil production has a low salinity, and where the produced water has his-
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torically been used for beneficial purposes. In some cases, these waters are the sole
water sources for farming, cattle, or wildlife use. These uses also require NPDES
permits. Recent EPA regulations will restrict or prohibit discharges to coastal
waters. All offshore (OCS) discharges require NPDES permits. The NPDES permits
contain BPT discharge limitations, including oil and grease limits.

The Clean Water Act also requires Spill Prevention, Control and Countermeasure
(SPCC) plans for all E&P facilities where a spill could reach waters of the United
States. Plan requirements include providing secondary containment to contain the
volume of the largest tank in the event of a tank spill, and certification of the plan
by a registered professional engineer. At this time, EPA is reviewing the SPCC pro-
gram.

3. Resource Conservation and Recovery Act. As noted earlier, the oil and gas E&P
industry does not have a "blanket exemption" from RCRA. Only specified wastes
are currently exempt from regulation under Subtitle C. The exempt wastes are drill-
ing muds and cuttings, produced water, and certain wastes uniquely "associated"
with the production of oil and gas. Those wastes not unique to oil and gas oper-
ations fall under the RCRA permitting and handling requirements in the same
manner as all other industrial wastes of a similar nature. For example, spent sol-
vents, paint wastes, used crankcase and lubrication oil, used engine oil filters,
empty chemical drums, unused well stimulation fluids and various other items such
as construction debris. They are all subject to the requirement of RCRA and if haz-
ardous, must be managed under Subtitle C like all other industrial hazardous
wastes.

RCRA Subtitle D gives States the authority to regulate management of nonhazar-
dous wastes. These include those oil and gas E&P wastes specifically exempted from
Subtitle C regulation; produced water, drilling muds, and associated wastes. It in-
cludes permitting authority for wells, pits and other facilities and regulations for
the management and disposal of drilling muds and cuttings.

(3) Current programs are continuing to improve based on newly identified needs. This
process is overseen by EPA and participated in by technical experts in environ-
mentsl programs from the States, industry and the environmental community.

1. The Interstate Oil and Gas Compact Commission (IOGCC) recommended stand-
ards for State programs. While the EPA's Regulatory Determination dated June 30,
1988 found that existing State and Federal programs were generally adequate to
control oil and gas wastes, some regulatory gaps were identified. To plug the gaps,
EPA funded an effort by the OGCC to develop a model regulatory program for oil
and gas exploration and production wastes. The IOGCC is an organization com-
prised of the Governors (or their representatives) from 29 oil and gas producing
States.

Funded by a two year $300,000, grant from EPA, the IOCC formed the Council
on Regulatory Needs in January, 1989 te identify methods to improve E & P waste
management. The council was co-chaired by Governors George A. Sinner of North
Dakota and Garrey Carruthers of New Mexico. This joint effort by IOCC/EPA also
included representatives from State regulatory agencies, industry, environmental
groups, and the Department of Energy. The Council immediately undertook a two-
year study to develop guidelines and standards for State E & P waste management.
The Council produced a final report in December 1990 that was intended to:

* establish a baseline of performance for State E & P waste management
* demonstrate a commitment to environmental improvement shared by State

governments, EPA, environmental groups and industry
e serve as a model for future efforts to deal with complex oil and gas related en-

vironmental issues
* serve as a resource document for information on all State E & P waste regula-

tory programs.The IOCC report identifies administrative and technical criteria for
managing E & P wastes and outlines the need for clearly defined statutory author-
ity and adequate levels of funding and staffing.

The report encourages States to establish and implement specific performance
standards and design specifications based on site specific or regional differences in
geology, hydrology, climate, and waste characteristics.

10CC has begun to take steps toward improving State E & P waste management
plans along the lines suggested in their report. Aided by funding from EPA, I0CC
has three projects currently underway:

e Establishment of a data base encompassing all State E & P waste management
regulations;

• A training program for State oil and gas regulators; and
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* A peer review of State regulatory programs, including the development of a
comprehensive checklist and an on the ground evaluation of practices. The first
State to be reviewed was Wyoming.

As an expression of commitment to the report's goals, the IOGCC's March 1991
executive meeting passed a resolution recommending that States proceed to evalu-
ate their own regulations. Some individual States, including New Mexico, Montana,
and Louisiana, have already initiated such reviews.

The oil and gas industry supports this process because these experts have the
technical knowledge and understanding of specific geological and environmental
conditions in their State and are therefore in the best position to evaluate regula-
tory practices and recommend change.

2. EPA 's Federal Advisory Committee for Underground. Injection Control-Class II
Wells is an ongoing effort aimed at improving the UIC program.

In addition to the work of the I0(CC, EPA has also established an advisory group
to provide substantive and administrative recommendations concerning the UIC
program. The committee includes members from environmental groups, industry,
and other Federal Agencies (DOE and BLM), and State regulatory agencies. The
Committee works via monthly face-to-face meetings to reach agreement on the best
options--based on technical, economic, and human health requirements concerning
changes in the operation of the UIC program. The Committee may recommend spe-
cific language for proposed guidance and regulations under Part C of the Safe
Drinking Water Act. IPAA is an ind istry representative in this group and strongly
supports this process.

II1. FURTHER FEDERAL REGULATION OF OIL AND GAS WASTES UNDER RCRA IS UNNECES-
SARY AND WILL HAVE MAJOR COST AND ENERGY IMPACTS, PARTICULARLY ON STRIPPER
WELLS

Additional regulation of oil and gas wastes under the Resource Conservation and
Recovery Act (RCRA) would have serious energy and economic consequences for the
oil industry and the nation. This impact would be particularly severe for the small-
er producers.

In EPA's report to Congress various regulatory scenarios were analyzed which re-
suited in costs to the industry ranging from billions to tens of billions of dollars.
Obviously costs of this magnitude will drive many producers out of business, cause
domestic production to diminish substantially and increase the nation's dependence
on imports unnecessarily. An industry study conducted by the American Petroleum
Institute in 1987 projected that hazardous waste regulation under RCRA could cost
the petroleum Industry $44 billion initially and $5 billion annually, while reducing
the number of wells drilled by 40 percent and causing the premature abandonment
of over 150,000 wells (29 percent of the total).

More recently a 1990 study of environmental regulations by the Department of
Energy (DOE) confirmed EPA's findings. DOE estimates the high cost estimate for
additional regulation under RCRA reached approximately $25 billion initially and
nearly $2 billion annually.

In addition, a study just, completed by Gruy Engineering Corporation for API ana-
lyzes the impact of Subtitle D requirements on exploration and production. This
study shows over 80 percent of existing oil wells and 75 percent of existing gas wells
would be shut in.

Although the assumptions differ somewhat on the major studies that have been
done, it seems clear that most stripper wells would be shut in by the hazardous
waste requirements of Subtitle C or the Subtitle D nonhazardous requirements that
may be made more stringent.

As a result, the impact would fall more heavily on small oil and gas producers in
certain States.

Figure 1 shows those States where stripper wells (production of less than 10 bar-
rels per day) make up more than 50 percent of the total production for that State.
The States listed below have particularly high percentages of production from strip-
per wells:

Virginia .................................................. 100 percent
Ind ian a .................................................................................................................... 100 percen t
W es t V irginia ........................................................................................................... 99 percent
Pennsylvania ........................................................................................................ 96 percent

Illin ois ........................................................................................................................ 90 percen t
N ew Y ork .................................................................................................................. 87 percen t
T en n essee .................................................................................................................. 86 percen t
M issou ri .................................................................................................................... 85 percen t
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Kansas ............................. ...... 83 percent
K en tu cky ................................................................................................................... 80 percen t
Ohio ................ 73 percent
Oklahoma ................................................................................................................ 70 percent

Table 1 shows the wellhead value of crude oil from stripper wells. The number of
producing stripper oil wells, stripper well reserves and the number of employees in
E & P operations attributable to stripper wells by State. These wells and reserves
would be particularly vulnerable to burdensome new requirements. Complete State
profiles are attached in Appendix 1.

Table .- The Energy and Economic Role of Stripper Wells
[By State]

we~h~ Nu~r (3 Stiper (
4)fprent (5) Total (6)

number of Estimat.
State value of of oil reserves pdioned

State l p 3 .t from stripper di tilro tio ee... &
thusu. $) oil wells wells actin effect

Arkansas ........................................................................... 114,017 7,428 150,829 58 2,540 1,473
Illinois ............................................................................... 337,953 34,417 99,120 90 3,136 2,822
Indiana ......................................................................... .. .. 60,794 6,281 37,300 100 463 463
Kansas .............................................................................. 839,718 45,559 256,680 83 8,141 6,757
M issouri ............................................................................ 2,045 668 1,934 85 75 64
New York .......................... -. ,638 3,968 1,566 87 1,618 1,408
Ohio ................................................................................. 134,076 29,634 63,409 73 5,790 4,227
Oklahom a .......................................................................... 1,488,944 70,741 390,750 70 40,736 28,515
Pennsylvania ..................................................................... 47,226 22,338 41,563 96 3,700 3,552
Tennessee ......................................................................... 8,228 839 595 86 248 213
Virginia ... r ......................... : 387 44 78 100 266 266
W est Virginia .................................................................... 38,200 15,970 30,305 99 4,500 4,455
Louisiana ........................................................................... 136,257 14,788 110,710 2 52,700 1,054
New Mexico ...................................................................... 255,562 15,050 97,880 21 8,529 1,791
California ..................................... .................................. 523,867 25,828 205,167 10 31,367 3,137
Colorado ............................. 112,772 6,357 60,466 20 12,325 2,465
W yoming.... ........................... W ..................................... 90,148 2,982 145,750 5 8,228 411
Arizona ......... .................. ............................................. 468 13 98 19 114 22
Alabam a ......................................................................... 25,220 498 597 7 1,961 137
M ichigan ........................................................................... 56,692 3,110 47,062 15 4,090 614
M is ssippi ........................................................................ 12,029 561 14,080 3 5,375 161
Montana ............................................................................ 41,683 3,116 33,544 12 1,712 205
Nebraska ........................................................................... 36,642 1,247 19,730 34 462 157
North Dakota .................................................................. 32,961 1,180 66,260 5 2,541 127
South Dakota ................................................................... 957 24 407 3 109 3
Utah ............................... 17,237 897 24,010 3 1,891 57
Other States ..................................................................... 0 0 0 0 13,943 0

Total U.S ................................................................. 6,132,615 452,589 3,720,013 14 377,631 52,868

Sources. (1) Department of Energy; (2), (3) & (4) National Strper Well Associatior; (5) bureau of Labor Statistics; (6) Employment effect
is estimated by mulhiplyig the number of oil and gas extraction employees (5) by percentage of oil oroduction from stripper wells (4). Since data
is not availabe for the number of oil extraction employees separately, the oil and gas total is used as a reasonable estimate.

Note. 1989 data used because it is the latest available striper well information. Other States include Florida, Maryland, Nevada, Oregon and
Alas.

To further illustrate the regional impact, the Appalachian Energy Group, a group
of nine oil and gas trade organizations in the seven States that comprise the Appa-
lachian Basin, recently did a survey to determine the impact of increased operating
and maintenance costs on the economic viability of 20,000 stripper wells in the
region.

The principal results of this survey are as follows:



179

Percent a
wel that

Increased annual costs would berenered
uneconical

$ 200 .00 .......................................................................................................................................................................... 23

$200 e..n... ry....or...st.....eases...uld..esult.......ignificant 23pa. . 28

mTe, even vet0ryanor ost0ncreasea would result in 9s n the
overall economic viability of Appalachian operations.

This would result in a great many wells being forced to be plugged and aban-
doned, not only depriving the region and the Nation of the loss of the production
from those wells, but also causing operators to incur extremely significant financial
obligations related to the plugging and abandonment of those wells. By their esti-
mate, E. cost increase of only $200 a year would result in some 46,000 wells in all
Appalachian States being forced into plugging and abandonment, causing operators
to incur plugging liabilities in excess of $46 million. The economic impact of any
new regulatory requirements on Appalachian production will be extremely signifi-
cant.



Figure 1

States with 50% or more Stripper Well Production

% of Total Crude Oil Output produced by Stripper Wells

Arkansas 58% Kentucky 80% Ohio 73% Tennessee 86%
'Illinois 90% Missouri 85% Oklahoma 70% Virginia 100%
Indiana 100% New York 87% Pennsylvania 96% W. Virginia 99%
Kansas 83%

IPAA
9/91Source: National Stripper Well Association
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Were such an impact justified by the need to protect human health and the envi-
ronment, the public policy issues involved might be more clouded. Here, however,
the environmental impact of the oil and gas industry is very carefully regulated and
controlled. Existing State and Federal regulatory programs are working in a way
that protects the environment and assures the economic viability of the industry.
Accordingly, there is neither environmental nor economic justification for modifying
RCRA in a way that would eliminate or change the current scope of the oil and gas
hazardous waste regulatory exemption.

IV. CONCLUSION

The real issue to be considered by Congress is this: what regulatory structure best
provides for environmentally and economically sound management of oil and gas ex-
ploration and production wastes? To answer that question IPAA would make the
following points:

* IPAA strongly supports the conclusion of EPA's report to Congress that exist-
ing Federal and State programs effectively regulate oil and gas waste.

* The oil and gas industry, from the smallest independent producer to the largest
integrated company, is united in the belief that exploration and production wastes
should retain the exemption from Subtitle C regulation and continue to be regulat-
ed by State agencies using current Federal and State authorities.

* We support the IOC's on-going effort to improve State regulatory programs.
* A Congressional determination that oil and gas production wastes should be

regulated as hazardous would run contrary to the basic themes of the administra-
tion's National Energy Strategy, since it would force many producers out of busi-
ness, cause thousands of marginal wells to be shut in, diminish domestic -production
dramatically, and increase substantially our dependence on imported energy.

o The application of RCRA to some or all production wastes will not discernably
improve the environment beyond what the existing regulatory structure can do and
will overwhelm the capacity of existing RCRA waste facilities.

We appreciate this opportunity to testify.

[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF WILLIAM A. FONTENOT

My name is William A. Fontenot. I have worked as the Environmental Specialist
with the Louisiana Department of Justice for the past 13 years. Today I am repre-
senting Attorney General William J. Guste, Jr. who has served as Louisiana's Attor-
ney General for the last twenty years.

Attorney General Gust has been active with many cases involving oil and gas
waste. I have also worked with dozens of State and Federal agencies, local and State
officials, citizens groups, and managers and employees of companies involved with
oil and gas exploration and production. Without guestion, wastes from the explora-
tion, drilling and production of oil and gas represents one of the most serious and
widespread environmental problems in louisiana.

In 1988 Attorney GeneralGuste wrote to the Administrator of the Environmental
Protection Agency, EPA, clearly stating that those hazardous wastes which are gen-
erated during oil and gas activities should be regulated as hazardous wastes. This
remains his opinion today.

Attorney General Guste pointed out that existing State programs, laws and regu-
lations covering oil and gas wastes have improved in recent years but, existing laws
and programs are far from adeguate to control oil field wastes. Disposal practices
are still allowed, which according to EPA, can and will cause serious damage to
human health and the environment.

Thee current dangerous disposal practices apply to both hazardous and non haz-
ardous oil field wastes.

Without minimum Federal standards, regulations and oversight, the various State
regulatory agencies will never adequately control the billions of gallons of hazard-
ous and non hazardous oil field wastes that are generated in the U.s every year.

Five years ago Louisiana regulations were changed and there were some improve-
ments over past reguirements. Unfortunately these regulations are still far from
adeguate. They continue to allow use of unlined waste pits, discharges of untreated
wastes into coastal waters and wetlands, annular disposal and a number of other
guestionable practices. This year the Louisiana Department of Environmental Qual-
ity adopted new regulations to phase out untreated waste discharges into coastal
waters.
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There have also been a number of instances where the public has been denied
access to State agency actions, and the agency (DNR) has issued permits or allowed
disposal practices in violation of its' own regulations.

The Louisiana Office of Conservation is the agency which has primary responsibil-
ity for regulating oil and gas wastes. The agency does not have any money, eguip-
ment or trained employees to sample and analyze the billions of gallons of oil field
waste which are generated in our State every year. The agency relies exclusively on
industry generated data.

RCRA hazardous waste has been disposed at "non hazardous waste" facilities.
Employees at "non hazardous" waste disposal facilities have become sick and over-
come by chemical fumes while handling wastes which were labelled "non hazard-
ous"-oil field waste which was shipped by barge from another State.

Louisiana has a good manifest system for all oil and gas waste. Last year a ship-
ment of waste from Alabama was listed under EXXON's New Orleans address
rather than the Alabama gas facility. When we asked the State regulatory agency
for a copy of the manifest, there was no record of the shipment. According to the
division staff, they asked the major oil companies not to comply with the manifest
reguirements because the State employees couldn't handle the paperwork.

Louisiana is the first State to regulate radioactive material which is present in
salt water and pipe scale associated with oil and gas production. Industry has been
asked to sample and report on sites which are contaminated with radioactive mate-
rial. So far almost 1,000 sites have been identified in the State. Recent statements
by representatives of the Department of Environmental Quality indicate that they
feel as many as 10,000 locations in Louisiana may be contaminated with this natu-
rally occurring radioactive waste.

We understand there is only one facility in Utah which is permitted to handle
some of the oil and gas wastes which are contaminated with low levels of naturally
occurring radioactive waste.

Without adeguate Federal laos, dirt, and other materials, which is contaminated
with hazardous, or radioactive, waste from oil and gas operations can be easily
shipped across State boundaries and handled as solid waste or "fill" dirt.

Clearly, present law is not adequate to protect human health and the environ-
ment.

PREPARED STATEMENT OF RICHARD DE J. OSBORNE

Good morning, Mr. Chairman and members of the subcommittee. My name is
Richard de J. Osborne. I am Chairman, President and Chief Executive Officer of
ASARCO Incorporated, and I am testifying today on behalf of the more than 350
member companies of the American Mining Congress (AMC). Asarco is one of this
country's principal American nonferrous mining and mineral processing companies.
Thank you for inviting AMC to testify on the reauthorization of the Resource Con-
servation and Recovery Act (RCRA). Because of the crucial importance to my com-
pany and industry of the development of RCRA regulations governing mining indus-
try waste management practices, I have come to Washington personally to testify
before two subcommittees of Congress.

The American Mining Conqress is an industry association that encompasses (1)
producers of most of America s metals, coal and industrial and agricultural miner-
als; (2) manufacturers of mining and mineral processing machinery, equipment and
supplies; and (3) engineering and consulting firms and financial institutions that
serve the mining industry.

OVERVIEW OF THE TESTIMONY

AMC believes it is time for the Congress to clarify the proper roles and responsi-
bilities of the Environmental Protection Agency (EPA or Agency) and the States in
regulating and mining and mineral processing wastes (hereinafter referred to as
"mining industry wastes") under RCRA. In today's testimony, we want to make four
principal points about the desired form of these needed amendments to RCRA:

(1) The legislation should ensure protection of health and the environment. This
should be done in the least cost manner possible to minimize the adverse impacts of
any new regulation on the industry's competitiveness in world markets.

(2) As EPA twice determined, uniform regulation of mining industry wastes as
hazardous under RCRA Subtitle C is not warranted. (The U.S. Court of Appeals for
the District of Columbia Circuit unanimously affirmed EPA's mine waste regulatory
determination.)
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(3) The new legislation should reflect these regulatory determinations, the court
decision and advances in State mining waste regulatory programs by amending Sub-
title D of RCRA to provide for a site-specific, waste-specific State-based regulatory
program for mining industry wastes.

(4) The new legislation should build upon existing State programs, not supersede
them as would the so-called Strawman II staff draft. In many respects Strawman II
is inconsistent with the approach recommended her and accordingly, Congress
should repudiate Strawman II.

BACKGROUND

The issue of future Federal mining waste regulations is one of the top priorities
for our industry. During the last 10 years, AMC and its member companies have
worked with EPA and State regulators to study mining and mineral processing
wastes to determine the most appropriate methods for reducing wastes where feasi-
ble and for managing the waste material that could not be reduced. These efforts
have resulted in two extensive studies and reports to Congress by EPA-one on
mining wastes and the second on mineral processing wastes-and two separate de-
terminations by EPA Administrators that regulation of these , wastes as hazardous
under Subtitle C of RCRA is not warranted. Specifically, EPA concluded that Sub-
title C "hazardous waste management standards are likely to be environmentally
unnecessary, technically infeasible or economically impracticable when applied to
mining waste." This determination was challenged, but was upheld by unanimous
opinion of the U.S. Court of Appeals in EDF v. EPA. 852 F.2d 1309 (D.C. Cir. 1988).

Thereafter, the Agency initiated processes that have led to the development of
two sets of staff regulatory proposals-Strawman I and Strawman II-and to the
creation of the Policy dialog Committee (PDC). The primary function of the PDC is
to attempt to resolve remaining issues between EPA, State regulators, environmen-
tal groups and industry representatives for regulating mine wastes.

During the same period, AMC and its member companies have worked with EPA
and the States on the development of comprehensive regulations for air and water
pollution control for mining and mineral processing operations. In addition, we have
seen State legislators and regulators enact new State laws and rules to regulate
mining, mineral processing and waste management at those operations.

Now we believe it is time for the Congress to act to clarify the appropriate roles
for EPA and the States to take in regulating mining industry wastes under RCRA.
We hope that Congress will base its action on all that we have learned as a result of
the studies and determination process that the Congress itself required. (The indus-
try is also concerned with various other aspects of RCRA reauthorization, and this
written testimony will touch briefly on a few of the other major RCRA issues facing
this committee.)

Health and Environment Should Be Protected, But in the Least Costly Way Possible
to Minimize Adverse Effects on Competitiveness

This point need little elaboration. The new amendments to RCRA should ensure
protection of health and environment in regulating mining industry wastes. Howev-
er, this should be done in the least costly way possible. The mining industry oper-
ates in world markets with prices of nonferrous metals and minerals determined by
international metal exchanges. In short, we are price takers, not makers. We cannot
pass along regulatory costs to consumers at will. Effective competition depends on
keeping production costs as low as possible. Thus, it is particularly important for
government to take industry's competitive position into account in fashioning legis-
lative and regulatory programs when, as here, cost competitiveness is critical to sur-
vival of the domestic industry.

Mining Industry Wastes Are Unique and Thus Cannot Appropriately Be Regulated
Under Subtitle C of RCRA

As a result of the studies, analysis and regulatory determinations previously de-
scribed, EPA concluded that regulation of mining and mineral processing wastes as
hazardous waste under Subtitle C of RCRA is not warranted, because of the unique
attributes of mining industry practices, circumstances and wastes:

* extremely high volumes of waste are inevitably produced from extraction, bene-
ficiation and processing of ores and minerals, and these wastes generally have low
toxicity;

* the volume of waste typically generated by mining industry operations, in rela-
tion to volumes and values of materials produced, are so large (and the cost of regu-
lations under Subtitle C would be so unreasonably high) as to warrant different reg-
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ulatory treatment from that accorded chemical, manufacturing and municipal
wastes;

* the great variability in the composition of ores, the different types of mining
practices and waste streams associated with different ore bodies, and the consider-
able differences in site conditions among industry waste management facilities
result in varied potential for risks to human health and the environment from site
to site; and

e the States historically, and even more so currently, have played a critically im-
portant leadership role in the regulation of this industry and its wastes, and it is
appropriate that this primary role of the States be preserved.

Congress' recognition of these differences goes back to 1976, with the first require-
ment (RCRA Section 8002(f)) for a "detailed and comprehensive study" of mining
waste. In 1980, with the Bevill Amendment, Congress renewed and expanded its call
for a study of the "materials generated from the extraction, beneficiation and proc-
essing of ores and minerals .. " At the same time, Congress suspended Subtitle C
regulation of such wastes until EPA completed the studies, reported to Congress on
those studies and determined whether or not those wastes warranted Subtitle C reg-
ulation. In 1984, in Section 3004(x) of the Hazardous and Solid Waste Amendments,
Congress again recognized that because of the nature and -volumes of mining indus-
try wastes, along with site-specific characteristics and the practical difficulties of
implementing detailed legislative and regulatory requirements under Subtitle C,
these wastes were substantially different from other wastes regulated under that
Subtitle.

The agency's recognition of these differences began with its first report to Con-
gress in December 1985, on wastes from the extraction and beneficiation of ores and
minerals. Following several public hearings and the submission of voluminous writ-
ten comments on that report, EPA announced in July 1986 that it had determined
that regulation of these wastes "under Subtitle C is not warranted at this time." By
deciding to develop a separate program for mining wastes under Subtitle D, EPA
also recognized substantial differences between this industry's wastes and other
Subtitle D wastes. On the matter of waste volujne, EPA explained:

The fact that most of the material handled in mining is waste and not
marketable product distinguishes mining from many other process indus-
tries where waste materials make up a relatively small portion of the mate-
rials used to produce a final product. Consequently, some of the larger
mining operations handle more materials and generate more waste than
many entire industries (51 FR 24497-98 (July 3, 1986)).

The importance of site specific characteristics for this industry's operations, in-
cluding waste management practices, was another prominent feature of the EPA de-
termination: ". . . site selection for mines, as well as associated beneficiation and
waste disposal activities, is the single most important factor affecting environmental
quality in the mining industry." id. (emphasis added). Yet mine siting options,
unlike those for other industrial or municipal operations, are extremely limited.
The mine must be located where the minerals are and this limits waste manage-
ment and disposal options. Furthermore, mines and mine waste management sites
generally are located in drier climates, with groundwater at greater depth, in less
densely populated areas and at greater distance from drinking water receptors than
most hazardous waste management sites; as a result potential risks are mitigated.

The new amendments to RCRA should reflect and endorse the results of these
congressionally mandated EPA studies and regulatory determinations on mining in-
dustry wastes. EPA specifically found that regulation of these wastes under uniform
Federal hazardous waste regulations is not warranted, because:

" mining industry wastes are generally high volume and low toxicity;
* the $800 million potential cost of applying uniform Federal hazardous waste

regulations under Subtitle C to mining wastes would be excessive;
0 such regulation would in many respects be "technically infeasible" for the

mining industry and unnecessary to protect health and the environment.
Accordingly, mining industry wastes should be regulated under a revised version

of Subtitle D of RCRA, rather than under Subtitle C.
Subtitle D of RCRA Should Be Amended to Provide for a Site-Specific, Waste-Specif-

ic, State-Based Mining Industry Waste Regulatory Program With Appropriate
Guidance and Backup By EPA

While Subtitle D of RCRA does not presently provide an entirely adequate legisla-
tive framework for regulating mining industry wastes, it can and should be amend-
ed to do so. In keeping with EPA's studies and regulatory determinations, the new
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amendments should also reject a uniform Federal regulatory approach in.Subtitle
D. Instead, they should provide for site-specific, waste-specific State-based mine
waste regulatory programs, with carefully defined guidance and backup by author-
ity for EPA.

How might such a program work in practices and what amendments would be
necessary to effectuate such a program?

SPECIFIC LEGISLATIVE RECOMMENDATIONS

First, certain specific objectives should be gdded to the existing RCRA objective of
protection of health and the environment. These would include encouragement of
the maximum use of available mineral reserves and conservation of mineral re-
sources through appropriate recycling and reuse. Appropriate legislation should also
include the objectives of assuring appropriate mine waste management methods, en-
couraging resource conservation and recovery, and establishing a State/Federal

artnership for regulating the management of mining industry wastes with the
states having primary responsibility under a flexible system of Federal guidelines.
Second, appropriate legislation would:
0 add to Section 4002 provisions requiring EPA to adopt guidelines to assist the

States in developing and adopting regulatory plans for this industry's waste man-
agement practices (referred to from here on as "mining waste plans");

* add to Section 4003 provisions requiring States to develop, and submit to EPA
for approval, mining waste plans that would have to include the types of regulatory
measures listed in the section, including a facility permitting procedure;

* add to Section 4007 provisions prescribing how EPA is to approve State mining
waste plans and the revisions of such plans, and how (and in what circumstances)
EPA is to adopt a mining waste plan for any State that does not have an approved
plan-whether because the State has not submitted an approvable plan or has had
its approval revoked.

The underlying principle of such amendments, consistent with the overall design
of Subtitle D, should be that the States would continue to have primary responsibil-
ity for the regulation of mining industry wastes. EPA's role should be, first, to bring
together the considerable body of knowledge already developed through the Bevill
Amendment studies and reports and to establish guidelines that the States would
consider in adopting mining waste plans that have the flexibility necessary to ad-
dress the particular circumstances of individual facilities. Second, t hese guidelines
would include general mining waste criteria that are scientifically bused or based on
real world experience and that are descriptive rather than prescriptive (i.e., these
would be performance criteria, not design criteria). Fech State would have to consid-
er these criteria in its permitting process.

EPA's guidelines should not use pollution prevention concepts to allw Federal
Government specification of basic production processes. Nor should these Federal
guidelines specify techniques, feedstocks, or other materials to be used in mining
industry operations. This would be inappropriate and unnecessary governmental in-
trusion into basic production processes of the industry.

Third, EPA would review and approve or disa prove State plans based on their
consistency with the requirements of the amended Section 4002. Those requirements
would include properly adopted State legal authority, an enforceable permit proce-
dure, appropriate groundwater monitoring measures, measures regarding proper
closure and postclosure care, necessary remedial actions and plan revisions. EPA
would be authorized and directed to disapprove State mining waste plans, or por-
tions thereof, that do not meet the Section 4003 requirements and to adopt its own
plan or partial plan, as necessary, for States with deficient plans. In adopting such a
p Ian, EPA would be required to follow the requirements of Section 4003. A reasona-
ble alternative, discussed in recent Policy dialog Committee meetings, would be to
authorize EPA, in the case of a partially deficient State mining waste plan, to grant
conditional approval of the State plan on the stipulation that deficiencies would be
corrected within a reasonable, specified period of time.

Such amendments involving State mining waste plans are conceptually different
from the uniform scheme of regulations mandated by Subtitle C of RCRA. The
intent should be to have EPA assist the States in achieving environmentally protec-
tive results without dictating how the States are to run their programs or how fa-
cilities are to manage wastes. EPA guidelines would expressly recognize the States'
responsibility to adopt varying measures to reflect different specific site characteris-
tics, different ore bodies, mining and waste management practices, and different en-
vironmental values to be protected. Whereas an "authorized State" under Subtitle C
essentially carries out the uniform Federal program established by, and delegated
from, EPA, under an appropriate mining waste amendment to Subtitle D a State
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would design and carry out an approved plan that would contain varying require-
ments to reflect varying site and waste-specific factors. The nationwide uniformity
and governmental redundancy designed into the Subtitle C rules have been found
by EPA neither to be necessary nor appropriate where mining industry wastes are
concerned.

Fourth, appropriate legislation would also provide authority for EPA:
* to enter the premises of mining waste management facilities to inspect, exam-

ine and copy records, and to take samples; and
* to request and obtain certain information from a facility owner or operator.
This right to enter and gather information would be for the express purposes of

(1) auditing the implementation of an approved State program, or (2) developing a
Federal mixing waste plan for States that did not have an approved mining waste
plan, issuing a Federal permit under such a Federal plan or enforcing either the
Federal plan or Federal permit. Information obtained would generally be available
to the public, but certain types of proprietary business information should be kept
confidential consistent with the nondisclosure provisions currently in RCRA.

These additional authorities would be appropriate because there is at present no
inspection or information-gathering authority for EPA in Subtitle D of RCRA. These
added powers should be tailored to fit the appropriate role for EPA-to assist States
to adopt and implement mining waste plans that will protect health and the envi-
ronment under the specific conditions of each State and site while serving as a back-
up for those States that fail to adopt or implement such plans.

Fifth, where no approved State mining waste plan existed, appropriate legislation
would grant EPA authority:

* to establish a Federal mining waste plan for that State and issue appropriate
site-specific permits under that plan;

* to enforce Federal mining waste permits and requirements of a Federal mining
waste plan;

" to enforce the new inspection and information-gathering powers; and
" to issue administrative compliance orders and to seek injunctions in U.S. dis-

trict courts where a Federal plan was in effect.
Where a Federal plan is in effect, a district court should be able to assess civil

penalties. Assessment of a penalty would follow consideration of the violation's seri-
ousness and the nature of compliance efforts. The maximum penalty for violating a
compliance order should be $25,000 per day.

It appears necessary for EPA to have these new powers to carry out successfully
new rulemaking and permitting authority contemplated in an appropriate bill. Al-
though the intent of such legislation, throughout, must be for EPA to occupy a role
secondary to that of the States, it would be appropriate for EPA to have enforce-
ment powers in order to carry out a Federal mining waste plan for a State that fails
to gain approval of its plan or fails to develop a plan.

ENCOURAGING A PROPER STATE-FEDERAL RELATIONSHIP

Subtitle D of RCRA historically has left regulation of non-hazardous wastes to the
States, with a minimum of Federal EPA involvement. Our industry recognizes that
changes in this approach are necessary; indeed we support appropriate changes.

It must also be recognized, however, that in the regulation of our industry's
wastes, the States have been the leaders in developing effective regulatory ap-
proaches. As shown by Appendix A to this testimony, the nature and scope of State
laws and requirements governing our industry's wastes are already extensive and
continue to grow. Amendments to Subtitle D must not disrupt or duplicate these
State regulatory programs or superimpose costly, unnecessary and inappropriate
uniform Federal rules on top of these requirements. In the face of EPA's studies and
regulatory determinations and the States' increasingly aggressive regulation ofmining operations, Federal actions should encourage State primacy and site-specific
flexibility, not inhibit or supersede them.

Some have expressed concern that State mining plens will go unenforced and the
environment will be irretrievably damaged unless EPA is given concurrent enforce-
ment authority with the States. In our view, this concern is misplaced for four main
reasons. First, there is no good reason to presume bad faith on the part of the
States. We know of no State that has broadly refused or failed to enforce require-
ments of State law.

Second, we would anticipate that citizen suit authorities of RCRA would be avail-
able to enable citizens to sue to enforce EPA-approved State mining plans or State
permits granted under those plans if a State were failing in a particular case to dili-
gently pursue enforcement action against a violator.
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Third, under an appropriate legislative approach, EPA also would have the au-
thority to revoke, in whole or in part, its approval of a State program and then to
impose and enforce its own Federal mining waste plan within that State if a State
were failing in a substantial number of instances to enforce its own plans or permit
requirements.

Some maintain that EPA is unlikely, once having approved a State's plan, to
revoke that approval. We would point out that it is even more unlikely that a State
with an established mining waste regulatory program would willingly yield control
over industry wastes by allowing a pattern of violations to occur that would justify
EPA intervention.

Finally, as EPA itself has pointed out in its regulatory determinations, the agency
retains its power to act under RCRA Section 7003 and Superfund Sections 104 and
106 to protect against any substantial threat or imminent hazard (EPA Regulatory
Determinations, 51 FR 24496 July 3, 1986 rind 56 FR 27300 June 13, 1991). What
concerns our industry when the question of Federal enforcement is raised is the pos-
sibility of a system of "dual enforcement." already a reality for the coal industry
under the Surface Mining CoAtrol and Reclamation Act (SMCRA). The industry be-
lieves that a dual enforcement system could be used by overzealous Federal enforce-
ment officials to interpret the provisions of an approved State program or permit in
a different way than the State interprets its own requirements. In its 1979 report to
Congress, the National Academy ci Sciences' Committee on Surface Mining and
Reclamation cautioned against imposing a SMCRA-type system on non-coal miner-
als (NAS/COSMAR, Surface Mining of Non-Coal Minerals). Additional warnings
against a SMCRA scenario were given in testimony by the Montana Department of
State Lands to the Senate Subcommittee on Hazardous Wastes and Toxic Sub-
stances (April 14, 1987, see Appendix B). It is difficult to see how the public interest
is served in a situation where two different levels of government, both with enforce-
ment power, may interpret an approved State plan differently. For the regulated
community, such a situation makes it very difficult, if not impossible, to operate.

A SITE-SPECIFIC, STATE PRIMACY APPROACH IS NECESSARY

In our view, building the proper Federal-State relationship for regulating mining
wastes should begin with allowing the States the flexibility to tailor requirements to
the specific needs of different mine sites. This means taking into account differences
in ore bodies, mining practices, mine waste streams, hydrological and meteorological
conditions, and different environmental values needing protection at different sites.
Federal guidelines for State mining programs should explicitly allow site-specific
flexibility in the design of State regulations and permit requirements so long as
State programs address the required elements and work in practice to protect
health and the environment. No uniform Federal design or operating standards
should be imposed on the States, and the respects in which mine wastes and oper-
ations differ from other industrial wastes and operations should be taken into ac-
count by both EPA guidelines and State mining programs.

Moreover, most mine waste regulation applies to existing sites. Considering that
Subtitle C regulations could impose costs of up to $800 million per year (EPA's own
1985 estimate, thought by many to be far too low), the agency decided "to develop a
program that has maximum flexibility to develop an effective control strategy for
individual facilities based on site-specific conditions." Id., 24500.

EPA's regulatory determination recognized, however, that a program of "maxi-
mum flexibility" also had to avoid duplication of effort. EPA recognized "that many
EPA programs already affect the mining industry," including programs under the
Clean Air and Clean Water acts and the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA or Superfund). The agency went on to
note that other Federal agencies, including the Bureau of Land Management, the
Forest Service and the National Park Service also have oversight and regulatory au-
thority for mining on Federal lands, and that their requirements provide for waste
disposal without undue degradation, along with detailed reclamation requirements.

Not only were EPA and other Federal programs in place for mining, but the
States, too, already played an important role in regulating mining. EPA noted that
the Federal land managing agencies required compliance with all applicable State
and local laws and ordinances. EPA went on to point out:

A number of States have their own statutes and implementing regula-
tions for mining waste. Some States have comprehensive and well-integrat-
ed programs; other States have newer, partially developed programs. . ..
Although there is great variation in programs, many States have siting [the
single most important factor for mining waste, by EPA's own determina-
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tion] and permitting requirements, and require financial assurance, ground-
-water and surface water protection, and closure standards. EPA agrees that
any requirements necessary to protect human health and the environment
should consider the existing Federal and State mining waste programs with
a view toward avoiding duplication of effort. Id., 24499.

The courts, too, have recognized the differences between this industry's wastes
and those of other industries. In 1988, a unanimous Federal Court of Appeals for the
District of Columbia Circuit upheld EPA's regulatory determination (EDF v. EPA
852 F.2d 1309).

In the meantime, more States have adopted mining regulatory programs or tight-
ened and expanded existing laws, regulations and site-specific permit requirements.

To seek, in 1991, the imposition of uniform Federal regulations on this industry's
wastes, whether under Subtitle C or a new Subtitle D of RCRA, would be to ignore
years of congressional concern, agency studies and determinations, a unanimous
court decision and the efforts of so many States to develop and carry out site-specific
mining waste regulatory programs.

Strawman I1 Is Inconsistent with the Principles &t Forth Above and Should Not Be
Endorsed By Congress

Following the 1986 regulatory determination that mine waste should not be regu-
lated under Subtitle C, EPA began work on fashioning a mining waste regulatory
program. One part of this effort was the preparation of staff draft regulations,
known as the "Strawman" documents. Strawman I was released for comment in
1988. As a result of the extensive comments received, EPA staff realized that signifi-
cant revisions would have to be made to Strawman I.

Strawman II was circulated for comment and discussion during the summer of
1990. As Appendix C to this testimony demonstrates, AMC provided detailed com-
ments on Str-wman H.

There were certain aspects of Strawman II that the industry supported. The draft
paper's focus on currently active and future mine waste units was reasonable.
EPA's consideration of pollution prevention measures, including the use of remin-
ing, is commendable although requiring considerable refinement as applied to
mining activities. AMC agreed also with the need for public participation in the de-
velopment not only of Federal guidelines but also in modifications to existing State
programs.

However, the Strawman II staff draft is inconsistent with the fundamental princi-
ples of a State-based, site-specific approach that we think can most cost-effectively
ensure protection of health and environment from "actual risks" (as Judge Mikva
suggested in the court's unanimous opinion upholding EPA's mine waste regulatory
determination).

Strawman II would supersede existing State regulatory programs for mini-Ig in-
dustry waste rather than building on them.

Moreover, Strawman II ignores EPA's earlier findings about the reasons why a
uniform national regulatory approach to mining industry wastes under Subtitle C is
unnecessary, infeasible and unreasonably costly. It would ignore Federal and State
Clean Air and Clean Water regulatory requirements that apply to mining industry
sites. Strawman II would also add new national air and water discharge standards
that would have to be achieved without any demonstration that they are necessary
to protect health or environment. Strawman II thus amounts to a uniform national
regulatory approach nested in Subtitle D, instead of Subtitle C.

To identify only a few of the many objectionable provisions of Strawman II, we
would cite the following illustrative examples:

e Strawman II lists five separate circumstances in which EPA could intervene in
individual permitting decisions by the State under an approved State plan.

9 Strawman II would allow EPA to bring an enforcement action against a mining
facility operating in compliance with all permit requirements of a valid State
permit, if EPA disagreed with the State about what that permit should contain.

e Strawman II would not distinguish between requirements for new and existing
units, despite obvious differences in costs, feasibility and other site-specific factors.

e Strawman II would prohibit State mining industry permits that last longer
than five years, even thought a ten-year permit is established by EPA for hazardous
waste treatment, storage and disposal (TSD) facilities under Subtitle C rules.

* Strawman II specifies that all States must have administrative (not judicial)
penalty authority as a condition for EPA approval of a State's program, even
though no other law administered by EPA requires States to enforce their rules by
administrative penalties.
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In summary, many aspects of the Strawman II approach would ignore existing
State and Federal (including EPA) regulatory programs and wipe out the flexibility
needed to develop State regulatory programs feared to the needs of the State and
the characteristics of specific sites. Strawnan s emphasis on the need to impose a
national uniform set of multi-media RCRA controls on mine waste ignored the exist-
ence of current EPA programs under the Clean Air and Clean Water acts, existing
State programs and the programs put in place by other Federal agencies such as the
Bureau of Land Management, Forest Service and National Park Service.

Many of indust 's concerns were and are shared by State regulators and other
Federal agencies. This is evident from the comments submitted by the Western Gov-
ernors' Association (WGA) Mine Waste Task Force and by the U.S. Bureau of
Mines. For example, the excruciating level of detail contemplated in Strawman's
section on performance standards would have severely reduced, and in important
respects eliminated, the ability of a State to fashion a mine waste plan appropriate
to its situation. Moreover, these detailed specifications did not appear to be neces-
sary to p- ,toct public health and the environment. WGA thus recommended "that
performance standards and factors which need to be considered in a permit review
should be based upon site specific needs as defined by the State mine waste regula-
tory authorities and supported by the individualized State [mine waste] plan." WGA
Comments, October 16, 1990, p.8.

For these reasons, we could not support legislation that would endorse the Straw-
man II staff draft and urge the subcommittee to reject it as the basis for appropriate
amendments to Subtitle D.

The Policy dialog Committee offers an opportunity at last for interested parties to
meet face-to-face to attempt to resolve these important issues and represents a more
efficient and constructive means of providing input to the rulemaking process.
Based on progress made in the PDC meetings thus far, we believe these discussions
should be continued, at least for the near term.

Leaching Operations
An excellent example of the responsiveness of State mining waste programs are

those regulations now in place which set specific standards for heap leach oper-
ations. Though leach operations have long been associated with the minerals indus-
try, the use of cyanide as an agent to extract precious metals has gained promi-
nence in the last decade. Formerly uneconomic reserves are now being mined and
the United States has become a major wo:ld gold producer.

Cyanide is a commonly used industrial chemical and a common substance in the
environment. Historically, its use in the minerals industry has been accompanied by
an excellent safety record. Cyanide's suitability for precious metal operations and
the ease with which it can be handled and controlled safely are the leading reasons
that the gold industry prefers cyanide over other industrial chemicals.

Because cyanide conveys gold and silver through the process, precious metals pro-
ducers have a natural incentive to carefully conserve cyanide. In both heap leaching
and milling/vat leaching, cyanide remaining in solution after the gold is removed is
recycled along with process water. At the same time, each State in which such gold

rocessing now occurs imposes requirements on the construction and operation of
eap leach pads and related facilities. These include zero discharge standards for

ground and surface waters in Nevada, and design and operating criteria for leach
pads in Idaho. In addition to these stringent operating requirements for such facili-
ties, these same States have imposed reclamation requirements once the facility
ceases operations.

Cyanide is easily neutralized in the event of a spill or leak, It reacts quickly with
many elements in the environment such as sunlight, carbon and clay and degrades
or attenuates naturally into non-toxic, stable and common substances. These factors,
combined with the extensive containment systems and leachate collection systems
installed by operators, as well as monitoring equipment to detect any groundwater
contamination, have minimized any environmental or human health risks which
may be associated with cyanide use.

Inactive and Abandoned Mines
As noted above, the industry supports Strawman I's focus on currently active

and future operations. This is not to say that there are not potential concerns asso-
ciated with abandoned mining sites. These concerns, however, may not be most ap-
propriately addressed under RCRA, because RCRA is designed principally to address
waste generation at existing operations, not abandoned sites from the past.

What is perhaps even more important is that we lack the knowledge base to ad-
dress many of the critical factual policy questions that would have to be answered
to design and fund an appropriate program for addressing abandoned mining sites.
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For example, we must achieve a commonly agreed upon definition of "abandoned
mine site." It might not be appropriate to include sites that were abandoned long
before RCRA was enacted. There are various estimates of the number of abandoned
mine sites in the country. Problems at these sites vary, but we need to determine
how serious and how pervasive these problems may be. We need to determine the
appropriate Federal and State roles in addressing and prioritizing these sites.

Where the funds should cone from to pay for emergency response or reclamation
at these sites, and what the overall cost of such a program might be, are issues of
equal concern. Where circumstances permit, remaining " should be encouraged at
these sites. Superfund liability or RCRA corrective action requirements potentially
could be modified to promote environmentally sound and economically feasible re-
mining and reclamation. A similar set of concerns applies to so-called "inactive"
sites. Part of the answers may be coming into place. Supported by the EPA, the
Western Governors' Association and the Interstate Mining Compact Commission
have undertaken a study of inactive and abandoned non-coal mines.

The study is attempting to define the different types of problems (environmental
versus safety) that may exist at these sites, along with reclamation needs and tech-
nologies. Part of the effort is a State-by-State inventory of inactive and abandoned
non-coal mines. The study is also identifying different approaches used by States to
address the inactive and abandoned mines issue. Thirty-four States and some Indian
tribes have participated thus far.

We believe that this is the type of effort that must be concluded before a poten-
tially very far-reaching new Federal regulatory program is mandated. The problem
or problems muat first be identified and understood before they can be solved. An
increasing number of States have in place, or are putting in place, legislative and
regulatory programs to address these matters, and these should be allowed to pro-
ceed to get some of the answers before a superseding Federal regulatory program is
imposed.

RECYCLING AND AMENDMENTS TO THE DEFINITION OF SOLID WASTE

There is a growing interest in recycling, and there seems little doubt that RCRA
reauthorization will make important changes in how this activity is dealt with
under the law. AMC supports legislative efforts to encourage intrafacility, intracom-
pany and external recycling and resource recovery. Our industry's recycling capa-
bilities are considerable but to date have been constrained because of the overly
stringent nature and application of some RCRA regulations.

It does not appear, however, that broadening Subtitle C jurisdiction to apply rules
designed for hazardous waste treatment and disposal to the recycling of "secondary
materials" and "by-products," will encourage such recycling. Quite the contrary, in-
clusion of "hazardous materials recycling" under Subtitle C or other inflexible haz-
ardous waste provisions of RCRA could result in discouraging current industry recy-
cling practices and probably discourage the full extraction of metal values from in-
process material. The recycling regulation provisions of S. 976 unfortunately could
be extremely counterproductive.

That bill defines "secondary material" as "any intentional or unintentional by-
product or. .. residue that is recycled ... [and that] would be a solid waste except
for the fact that it is not discarded." A "hazardous secondary material" is secondary
material that is recycled and that "would be required to be managed as a hazardous
waste except for the fact that it is not discarded." (S.976, Section 104, subsections 45,
46.) (These definitions are circular in that what makes a "waste" a "waste" rather
than part of the basic manufacturing process is the very fact that it is discarded.
Thus, this new approach leaves open the possibility of regulating, perhaps specifying
by regulation, the details of basic manufacturing processes--a result Congress clear-
ly has sought to avoid in enacting RCRA and all succeeding amendments.)

The terms "by-product" and "residue" are not defined in the bill. Thus, the in-
tended reach of the bill is not known--a very serious problem indeed. Section 405 of
the bill would subject recycling of "hazardous secondary materials" to Subtitle C
regulation or similar standards. Presumably any by-product or residue that failed
one of the RCRA hazardous characteristics would be a hazardous secondary materi-
al.

Moreover, S. 976 does nothing to overcome the barrier to recycling that results
from the "derived from" rule: because all residues "derived from" listed hazardous
wastes are themselves deemed hazardous wastes and subject to Subtitle C regula-
tion, the "derived from" rule actually creates a strong disincentive to recycling of
listed hazardous wastes rather than an incentive in furtherance of RCRA's stated
objectives. This is particularly ironic for listed metal-bearing wastes where recycling
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or thermal recovery may be the best possible treatment technique prior to land dis-
posal.

Under this scenario, many in our industry would continue their position of refus-
ing to extract minerals values from listed wastes or many other materials generated
outside the industry. Even worse, however, our industry's current practice of maxi-
mizing extraction of metal values from in-process materials could be seriously
threatened. These are the very practices that the D.C. Circuit found to be ongoing
industrial processes beyond the legitimate scope of RCRA (AMC v. EPA, 824 F.M
1177, 1987 "AMC I"). Subsequent court decisions may have elucidated some of the
finer points in the AMC I decision, but they have not detracted from the court's
finding that these internal recycling practices are not part of the "waste disposal
problem" that led to the enactment of RCRA. (S. 982 is even more of a concern than
S. 976 in this regard. It would flatly regulate recycling of all secondary hazardous
materials under Subtitle C of RCRA-a function that the Subtitle C regulations
were not designed to perform. In doing so, further disincentives to recycling and ma-
terials recovery would be created.)

One point we want to make clearly: AMC does not oppose a reasonably designed
regulatory program to protect public health and the environment from key aspects
of the recycling process. For example, we would support appropriate measures to
ensure proper storage and handling of recycled n--. erials and environmentally
sound management of the residues of recycling opera.. ins. In our view, these meas-
ures should be part of the State programs for mining industry wastes under the pro-
gram we have recommended above, aiid any State that has an approved mining
waste program covering mineral processing operations in that State should be able,
consistent with the State program, to waive the derived from rule for such recycling
operations.

TOXICS USE REDUCTION

We also have very serious reservations about the toxics use reduction provisions
of S. 976. While we support reasonable source reduction measures to reduce avoid-
able waste generation, in extractive industries source reduction opportunities are
limited by the raw materials that are available in nature. AMC cannot support pro-
posals the effect of which are directly or indirectly to discourage production and
sale of metals and minerals which have some degree of "toxicity" under some cir-
cumstance or other. Is it really wise public policy to discourage domestic production
and sale of copper? Should Congress create a national materials policy that favors
new unregulated synthetic materials of as yet undiscovered toxicity over those ma-
terials whose properties are well known and for which extensive regulatory safe-
guards exist? Clearly these provisions necd to be more carefully thought out. We at
AMC would be pleased to work with members and staff of this subcommittee on de-
signing appropriate economically feasible incentives for source reduction.

CONCLUSION

In conclusion, we cannot overemphasize the importance of designing a legislative
framework that promotes a site-specific, State-based mining waste ,egulatory pro-
gram. Congress should preserve and enhance effective regulatory programs devel-
oped by the States for this industry's wastes. In our view Congress should specifical-
ly:

(1) ensure protection of health and the environment in a manner that minimizes
adverse impacts on the industry's competitiveness;

(2) reject applicability of Subtitle C to mining industry wastes as has EPA and the
Court;

(3) amend Subtitle D of RCRA to provide for site-specific, waste-specific State-
based mine waste regulatory programs with EPA guidance and backup authority as
indicated; and

(4) build upon existing State mine waste programs, not supersede them as would
the Strawman II draft.

Although our testimony has focused principally on issues related specifically to
the development of mining waste regulations, as we have indicated, other RCRA
issues are also quite important to our industry. We ask that you take into account
our views on those issues as well.

Mr. Chairman and members of the subcommittee, thank you for the opportunity
to testify. We are ready to answer your questions, and to provide additional infor-
mation. We look forward to working with you and your staff as RCRA reauthoriza-
tion continues.

[Attachments to this statement have been retained in committee files.]
I
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PREPARED STATEMENT OF PHILIP M. HOCKER

Mister Chairman, members of the subcommittee, my name is Philip M. Hocker; I
am the President of the Mineral Policy Center. My testimony is submitted on behalf
of the Environmental Defense Fund, Mineral Policy Center, Montana Environmen-
tal Information Center, Northern Plains Resource Council, and Sierra Club. We
thank you for holding this hearing to bring attention to the unsolved problem of
regulating environmental hazards from mining wastes.

INTRODUCTION

The Environmental Defense Fund is a nationwide public interest organization of
lawyers, scientists, and economists dedicated to protecting and improving environ-
mental quality and public health, with over 150,000 members. Mineral Policy
Center is a national non-profit institution working to prevent environmental
damage from mining, and to assist local community groups to respond to mining
proposals in a capable and effective manner. Montana Environmental Information
Center is a Helenabased non-profit organization dedicated to protection of environ-
mental quality for the citizens of Montana. Northern Plains Resource Council is a
membership-based Montana nonprofit organization comprised of ranchers, farmers,
and rural townspeople concerned about family farm survival and natural resources.
Sierra Club is a national organization of over 600,000 members dedicated to preserv-
ing and enjoying the natural environment.

Our organizations have an enduring concern and involvement with the regulation
of mining wastes. The Environmental Defense Fund has taken the Environmental
Protection Agency to court for its failure to develop regulations for mining waste in
the past. Mineral Policy Center joined with National Audubon Society and Environ-
mental Defense fund to submit comments in October, 1990, on the recent EPA rule-
making on special wastes from mineral processing wastes.

These organizations, with others, were active in the EPA "Strawman" process to
develop a comprehensive regulatory regime for mining wastes. I now coordinate the
environmental team for the "Policy dialog Committee" which the Environmental
Protection Agency has convened on non-coal mining waste regulation; Montana En-
vironmental Information Center and Environmental Defense Fund, along with other
organizations, participate in that effort.

We also cooperate closely with several dozen other local and national environmen-
tal organizations which are actively concerned with these issues, and which make a
major contribution to the total effort. However, this statement only represents the
position of the groups specifically named herein.

NON-COAL MINING WASTES ARE AN IMPORTANT ENVIRONMENTAL PROBLEM

Wastes from non-coal mining constitute an important national environmental
problem. These wastes are produced in extremely large amounts. The amounts are
increasing, and the trend is for further increases. The contamination caused by
mining wastes has great permanence, and can be either extremely expensive, or ef-
fectively impossible, to correct.

In 1987, the EPA rated wastes from mining and oilfield operations high on its
agenda of Unfinished Business. The 1979 National Academy of Sciences report, Sur-
face Mining of Non-Coal Minerals noted that "some [mining] operations... produce
unusual liquid, gaseous, and solid wastes that create difficult problems." And the
Office of Technology Assessment's 1988 report, Copper: Technology and Competitive-
ness put the point concisely: "Copper production is not an environmentally benign
activity."

Releases of cyanide from gold extraction operations have made many headlines
recently. Those problems deserve public attention, but the less-spectacllar threats
of acid drainage from mines, and of groundwater contamination with heavy metals
from tailings and open pits, are equally ominous in the long term.

WASTES FROM PAST MINING

Wastes from non-coal mining in the past have created a legacy of damage across
the country. The largest Superfund site in America, in the Clark Fork River below
Butte, Montana, was created by disposal of mining wastes containing heavy metal
contaminants. Residents of the mining-caused Superfund site of Butte have suffered
chronically high mortality rates and other health impacts for many decades [HEW/
NIH Pub. 79-1453, 1979]. A Colorado School of Mines survey identified 1361 miles of
streams in Colorado contaminated by past mining, and the Bureau of Mines reports
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that the national total of mining-damaged surface waters exceeds ten thousand
miles.

Our knowledge of the extent of mining waste damage is still seriously incomplete.
The EPA Report to Congress in 1985 cited thirteen mining sites on the Superfund
list; however, the current count is over 50 sites, and the eventual total is certain to
be higher. A leading attorney in this field reported to the American Mining Con-
gress in 1988 that "many more mining sites will be added to the National Priorities
List in the coming years." Furthermore, because Superfund's principal emphasis is
on hazardous-waste sites which endanger human health, many serious polluting
sites which threaten fisheries and wildlife may not qualify for the NPL.

WASTES FROM ACTIVE MINES, TODAY

The damage caused by past mining is undeniable. However, the problems of non-
coal mining waste disposal are not limited to abandoned or inactive mines. And,
those problems are not entirely prevented by present regulations and practices.
First, the subcommittee should be aware that many mines which are currently oper-
ating are causing waste disposal problems.

California: Noranda Grey Eagle Mine
This gold/silver mine was opened in 1981. Waste management facilities con-

formed to all codes then in effect. However, cyanide leakage from the tailings dam
exceeds permissible limits. Despite clay capping of the tailings impoundment, active
pumping and treatment of seepage will be required for an estimated twenty years.
Noranda has covered remediation costs. [Source: Calif. Mining Waste Study. 1988]

Florida: Phosphogypsum Mines
Phosphate mining generates over 500 million tons of solid waste per year [EPA,

Report to Congress, 1985]. Gypsum slurry wastes from eleven operating phosphate
mining/processing facilities in Florida are actively contaminating the area s ground-
water. Contaminant leaching is predicted to continue for 50 years after the cessa-
tion of production. At the C.F. Industries site, the following contaminant levels have
been reported in groundwater:

Contaminant Measured State Standard

arse nic ............................................................................................................................................. 1......... 1.8 m g/L .0 5 m g/I
cadm ium ................................................................................................................................................... .51 m g/L .0 1 m g/L
gross alpha ................................................................................................................................................ 5480 p / 15 pC / L
sodium ................................................................................................................................................... 2100 m g/L 160 m g/L
fluoride ..................................................................................................................................................... 4690 m g/L 2 m g/L

[Fluida Departmenl of Environmental Regutatsn]

Idaho: Cyanide Leaks
Numerous cyanide leaching facilities in Idaho have contaminated ground waters

with cyanide. One of these recently built facilities was said to "incorporate several
new environmental protection features and . . . be a model for future operations."
Contamination has been found at the Sunbeam Mine (1984), Yellow Jacket Mine
(1983), Elk City (1984), and Comeback Mine (1986). EPA emergency remediation
measures were performed at two of these sites at State request. Proposals to reopen
some of them are expected. [Source: Idaho Department of Health & Welfare, 1990]

The foregoing is merely a brief set of examples; we are progressively compiling
documented histories of additional mining waste damage sites, and accounts are
available from EPA and various State sources. The problems of mining waste con-
tamination are today's problems, not merely yesterday's.

WASTES FROM TODAY'S MINING, TOMORROW

In addition to the problems of past mining, and of present mines which are known
contaminators today, many mines which are not discharging hazardous contami-
nants today will do so in the future.

The nature of mining wastes is such that an engineering solution which complies
with all current regulations, and which may not violate the Clean Water Act today,
is often very similar to conditions at older mine sites which are now our most sen-
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ous problems. Progressive flooding of mine workings only begins when the pumps
are turned off, and it is only then that the worst groundwater contamination probe
lems arise.

One of the forms in which delayed mining waste problems commonly arise is acid
drainage. The California Mining Waste Study published in 1988 warned:

". one of our principal concerns is that the potential continues to
exist for mines to produce AMD [acid mine drainage]. In all likelihood,
AMD would not form until after the mine is worked out and abandoned,
because while it continues to operate the mine can control the acidity of its
waste piles by adding neutralizing materials. Provided that the pH within a
waste facility is maintained above about 4, the rate of acid formation is ex-
tremely slow. Howev er, below this pH value bacterial action leads to a dra-
matic acceleration of the oxidation rates. Once this happens it is virtually
impossible to reverse. In other words, a waste facility that may seem to be
benign for years while the level of acidity is being controlled may, quite
suddenly, begin to produce AMD and result in a problem that could persist
for years." [page.xx]

Which waste materials will produce long-term problems? According to one pre-
senter at the 1990 "Western Regional Symposium on Mining and Mineral Process-
ing Wastes" at U.C. Berkeley [R.W.Lawrence]:

"Processes affecting [mining waste] behavior are complex and only poorly
understood. [The nature of AMD production] does not allow a simple, reli-
able, and timely predictive methodology to be readily ap parent." (Symposi-
um Proceedings, p.115]

Montana: Berkeley Pit, Butte
Groundwater contamination from open pits is another route by which currently

benign mines will damage the environment in the future. The pumps draining the
Berkeley Pit open-pit copper-lead-zinc mine at Butte, Montana were shut off on
April 23, 1983. The mine itself (as opposed to its tailings discharges) had not been a
pollution source previously. The water is now over 700 feet deep in the pit, and in
about seven more years, the water level will reach exposed alluvium in the pit
walls. This highly acidic (pH 2.8) and metalladen water will threaten groundwater
quality in the valley to the south.

In the Nevada gold-mining districts, surface mines have been working deeper for
several years. Several of these mines are now passing from oxidized near-surface ore
zones into sulfide ores with a much greater contamination potential. When these
mines are abandoned, if no preventive steps are taken, they may become conduits
connecting pure aquifers with contaminated groundwater and ores. These pollution
problems do not exist now. But the experience of past mines indicates that in time
these pits may be tomorrow's Superfund sites.

South Dakota: Brohm Mining Corp.
Migration of leaks of contaminants can take time to show up in monitoring wells,

by which time remedies may be very difficult. Brohm Mining Corp's leaching pads
were shut down by State order in October, 1988; cyanide from leaks in the pads ap-
peared in monitoring wells in December, 1989, thirteen months later. Longer delay
times may often precede contamination discovery. [Source: Rapid City Journal,
30Dec89]

Simple erosion of tailings can carry heavy-metal contamination into streams and
render them unfishable and undrinkable. Much of the tailings material which now
makes the Clark Fork River a Superfund site was originally stored in side valleys,
but eventually was washed into the main stream by storms and neglect. Mill tail-
ings are still routinely stored behind earthfill dams in side-stream channels.

Sound long-term environmental protection requires that the closure of mining
sites meet "archival" standards, so that acid generation, groundwater migration,
and erosion do not generate future pollution problems. Many sites which may
appear benign while in active operation, or when viewed shortly after closure, are
not engineered to prevent these future impacts.

FEDERAL REGULATION UNDER RCRA IS NEEDED AND APPROPRIATE

While some aspects of non-coal mining's environmental threats, such as point dis-
charges into surface waters, come under existing Federal regulation, many aspects
do not. There is no comprehensive Federal system of groundwater regulation. And
the threat of future environmental problems from improper waste management-
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the exact category of problem which Federal hazardouswaste legislation was intend-
ed to prevent-is not addressed by any existing Federal programs.

Some States have management programs in place, but they vary widely in scope
and effect. Some States have recently adopted tight regulatory legislation, but as in
the case of Oregon's 1991 cyanide statute, it is often narrowly focussed. In our judg-
ment, no State has a regulatory system in place to address mining wastes which is
sufficiently both comprehensive and rigorous to prevent environmental problems
from mining wastes.

We believe that a strong Federal regulatory scheme mandating minimum stand-
ards of protection, enforcement, and public access, is needed. States may be granted
primacy to implement this effort, subject to Federal audit of both the total State
program and of contested individual permits. Some flexibility to minimize disrup-
tion to existing State regulatory programs should be afforded.

The complete span of environmental review of any given mining facility, whether
by a State or Federal program, should be unified within a single "umbrella" permit.
Such a permit could adopt by reference the approvals required for various media,
and include, in addition, requirements for media not otherwise regulated (soils,
groundwater). This umbrella concept would provide the optimum compromise be-
tween harmony with existing programs and maximizing the comprehensive multi-
media review given to new facilities.

The past decade of Federal delay on mining waste regulation has led to much wel-
come State-initiated action in a Federal vacuum. However, the classic problems of
leaving any arena of environmental protection exclusively to the States--of industry
"bottom-fishing" for the least-regulated State, and of States which by law cannot
impose environmental standards which exceed Federal levels-make total reliance
on State efforts unrealistic. A strong Federal baseline, applying to standards, proce-
dures, and levels of enforcement, is essential for mining waste regulation.

BEVILL AMENDMENT AND SUBTITLE C/D ISSUES

Our groups believe that mining and processing wastes which have hazard charac-
teristics which would normally require that they be regulated as hazardous wastes
under the Resource Conservation and Recovery Act ("RCRA") should be so managed
under Subtitle C of RCRA. Whatever practical objections there might once have
been to this approach have been removed by the passage of Pub.L.98-616, the Haz-
ardous and Solid Waste Amendments of 1984, which authorizes the Administrator
to modify certain requirements "to take into account the special characteristics of
such wastes [and] the practical difficulties associated with implementing such re-
quirements ... " [Pub.L.98-616 S209, 42 USC S6924(x)]

However, it is clear that some important mining waste categories will not be clas-
sified as hazardous due to low levels of toxicity. Nonetheless, many of these groups
still must be regulated to prevent damage to human health and the environment
over the long term.

Since the EPA issued its regulatory determination against managing mining
wastes under Subtitle C of RCRA on July 3, 1986, discussion has encompassed re-
gimes described vaguely as "C-minus" and "D-plus." C-minus, as used by EPA,
refers to a "scenario that utilizes the flexibility provided by RCRA section 3004(x)."
D-plus means "A subtitle D program similar to those being developed for extraction
and beneficiation wastes." [EPA, 56 Fed. Reg. 27303 (1991))

While a C-minus program could be developed using existing statutory authority, a
D-plus system will require new legislation. Such legislation should address not only
the character of the D-plus regime, but also the process for assigning waste types
among a flexible array of programs.

Such an array must accomplish a range of goals, which are not being met by cur-
rent law or EPA programs. Among other things, the array must address the prob-
lems posed by mined materials during the mining and processing phases, and must
address closure and post-closure protection and monitoring. These problems must be
solved with a comprehensive multi-media approach which is open to public partici-
pation and scrutiny.

Thus, while we feel that the Bevill Exclusion was misguided, we do not feel that
the goal of promoting the environment from mining waste contamination is met by
simple yes/no debate over whether to eliminate the Exclusion. A more comprehen-
sive and flexible approach may be more effective. The option of dealing with specific
mining wastes which meet the RCRA standard of "hazardous" within Subtitle C
should be part of that comprehensive approach, but it is not the whole answer.

Neither is relegating mining wastes to Subtitle D an answer. Subtitle D does not
constitute a tangible or effective regulatory program for these materials, as it
stands in current law. Legislation is needed to address those aspects of mining waste



196

regulation which fall neither into Subtitles C or D, and to bring an end to the pro-
tracted dance over the extent of the Bevill exclusion.

I have mentioned the need for public access to the mining waste regulatory proc-
ess several times in this testimony. Public involvement is meaningless without com-
plete information disclosure. In addition to including disclosure provisions in a
RCRA-based mining waste program, mining should be included in the Toxics Re-
lease Inventory established by the Emergency Planning and Community Right-to-
Know Act. Hazardous waste from mining at least equals the entire volume of wastes
current ly required to be disclosed; the public is entitled to have access to this infor-
mation.

THE EPA "TIRAWMAN II" PROPOSAL

On 21 May 1990, the EPA released the second version of its "Strawman" outline
for a regulatory program for non-coal mining waste. The first thing to realize about
"Strawman II" is that it is not a regulatory program. It is a generalized set of ideas,
not focussed into a proposal for legislation or rulemaking. It is doubtful today
whether Strawman R represents a position which EPA intends to pursue; if so, a
recommendation for legislative action is overdue.
Strawman II Problems:

The Strawman II draft fails to resolve a number of issues which must be ad-
dressed firmly by an adequate regulatory program. Some of these are specific and
quantitative; some are procedural. To list a sample of Strawman II problems:

* Under EPA's implementation schedule, existing mining waste facilities need
not meet the requirements of Strawman H until the next century, 25 years after the
original enactment of RCRA.

e Only new facilities, and existing facilities in active operation on the compliance
date, are regulated [p.1]. Any mine which becomes inactive prior to the end of the
State Plan certification process plus five-year delay period will evade regulation.

* By excluding inactive units within active sites from regulation, EPA enables an
operator to avoid cleanup of new facilities by proving that the level of ambient site
contamination has been elevated by the inactive unit.

e EPA's implementation of mining waste regulations in non-certified States is op-
tional ["may develop", p.96], and there is no time requirement for EPA action if a
State fails to develop a certified Plan.
• Any transition between State and EPA implementation of regulation in a

State would create a five-year window within which active mines could evade regu-
lation by becoming inactive.

e No standards for public participation procedures are established. Current State
practices vary wide ly, and both citizen groups and local government jurisdictions
have complained to us about refusal of State agencies to allow access to mining in
formation.

* EPA could certify ("codify") individual elements of a Plan, leaving no compre-
hensive test of the overall adequacy of a State's program.

o In-situ mining operations are not specifically in cluded, despite the apparent
intent to address soil contamination issues elsewhere in Strawman.

* No specific analytical process for evaluation of acid generation potential is pre-
scribed.

e Closed mines would not be required to meet any spe cific standards for durabil-
ity and self maintenance. There are no closure requirements for units which are not
active when the State's Plan becomes effective [pp.74-8].

* No master permit is required for the operation of a mining waste disposal facil-
ity. If multiple independent permits for specific impacts are used with no master
approval, a 'fragmenting" of envi ronmental impact consideration is encouraged.

* The dispersion of State regulatory approaches to mining waste under Straw-
man will make evaluation of the adequacy of a State program, by either EPA or
other parties, extremely onerous.
Strawman II Successes

Despite the problems summarized above, we believe that the Strawman II draft
contains a number of elements which could, if put into force, bring about a great
improvement in the management of mining waste, and a great reduction in the
future threat of mining-caused pollution. As a sample:

* States would be permitted to adopt standards more stringent than the Federal
baseline.

o The need for EPA to review the operation of a State's plan, both on a sched-
uled basis and in response to petitions from interested parties is recognized.
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* Citizen suit opportunities under RCRA would be ex tended to State Plans
(though the wording of this provision should be clarified) [p.8].

0 A multi-media approach, in which emissions of mining waste from the oper-
ation into ground water, sur face water, air, and soil are all considered, is included
(though the provision for adopting iso lated parts of a State's program undercuts
this comprehensiveness).

0 Active heap and dump leaching operations are to be regulated, recognizing that
the character of eventual wastes is effectively a function of the operating design of
these facilities.

However, these accomplishments would depend on translating Strawman II from
a concept paper into a program in place. To accomplish that, EPA needs to frame a
recommendation for legislation. Adequate regulation of mining waste will require
new statutory authority. The Strawman draft recognizes this.

While there has been value in the Strawman process, and in the Policy dialog
Committee which is its current successor, these activities have failed to result in
Administration action. Congress should not wait any longer for EPA's meditations
to lead to a breakthrough.

EPA 1991 PROCESSING WASTES RULEMAKING:

On 13 June 1991, the Environmental Protection Agency published a regulatory
determination regarding the management of 20 waste streams from the processing
of ores and minerals. The National Audubon Society, Environmental Defense Fund,
and Mineral Policy Center had submitted formal comments in October, 1990, on this
rulemaking.

Despite clear showings of current or potential hazard from many of these streams,
EPA determined that none of them would be regulated under Subtitle C of RCRA.
We feel that this conclusion was unwarranted. Furthermore, it demonstrates the ob-
stacles which the Bevill Exclusion has created to effective mining waste manage-
ment.

EPA followed inappropriate and inconsistent logic in its final determination. In
some cases EPA declined Subtitle C regulation because the currently active produc-
er of this stream is in an isolated location (e.g. calcium sulfate wastewater plant
sludge). In other cases EPA relied on hypothetical future regulation through the "D-
Plus" program, which does not exist and is not even fully defined, to alleviate ac-
knowledged hazards (e.g. air pollution control dust from carbon steel production, 56
Fed. Reg. 27310).

As illustrated earlier in my testimony, phosphogypsum stacks are a serious
groundwater contamination problem. EPA concludes that "there are numerous
cases of documented ground-water contamination across the industry." (56 Fed. Reg.
27315) EPA also found that current "management practices are often not adequate
to limit contaminant release," and that current regulations are not adequate.

Nonetheless, due purely to consideration of cost to the phosphogypsum industry,
EPA declined to regulate these wastes under Subtitle C and instead chose to defer
the problem to the Toxic Substances Control Act ("TSCA"). We believe this was im-
proper. Phosphogypsum wastes meet all of the criteria of Subtitle C, and should be
managed thereunder.

EPA should not be allowed to engage in statutory forum-shopping at its own dis-
cretion, in the face of documented hazards. EPA has earlier .declined to regulate
wood-industry wastes under TSCA, due to that statute's excessive flexibility and le-
nient cost/benefit evaluation standards. The same logic should apply to phosphogyp-
sum wastes.

CONCLUSION

In conclusion, Mr. Chairman, I would like to repeat my appreciation for this invi-
tation to present environmental concerns and recommendations on the regulation of
mining wastes.

Mining wastes are not being controlled today with the rigor which the public ex-
pects. We are not only failing to clean up the damage of the past, but mining today
is creating rw environmental damage sites to burden our children. A strong Feder-
al program to address this problem is urgently needed.

We are grateful for the subcommittee's attention to this issue, and we hope for
prompt action, both by the Congress and the administration, to put an effective and
appropriate Federal system of mining waste regulation in place. I would be pleased
to answer any questions. Thank you.
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STATEMzNT OF LOUISIANA DuriARTmzNT OF ENVIRONMENTAL QUALITY

I. INTRODUCTION

Thank you for requesting Louisiana's input on whether exploration and produc-
tion wastes should be regulated under RCRA. The decision to exclude wastes such
as drilling fluids, produced water, and other wastes associated with the exploration
for, or production of oil and natural gas under the Resource, Conservation and Re-
covery Act (RCRA) has resulted in a lack of regulation and some negative impacts
on our State environment.

Oilfield operations in the United States result in the generation of large volumes
of wastes. In 1985, approximately 361 million barrels of waste drilling fluids and
cuttings were generated, with 47 million barrels originating in Louisiana. Also, 20.9
billion barrels of produced water were generated in the U.S. Of this total, 541 mil-
lion barrels were discharged to Louisiana coastal surface waters and 790 million
barrels re-injected. Associated wastes accounted for about 10.6 million barrels of the
U.S.'s oilfield waste stream, with over one million barrels being generated in Louisi-
ana.

The jurisdiction within Louisiana with regard to exploration and production
wastes is divided mainly between the Louisiana Department of Environmental Qual-
ity (DEQ) and the Louisiana Department of Nitural Resources (DNR). The DEQ con-
trols surface discharges of drilling fluids, produced water, workover and completion
fluids and other associated wastes. The DNR controls management of oilfield wastes
in pits and landfarms, produced water disposal through underground injection wells
and enhanced oil recovery projects (waterflood), and nonsurface water disposal of as-
sociated wastes.

II. TYPES OF WASTES

A. Large Volume
1. Produced water.-Produced water or brine is a waste separated from oil during

production operations. While most is disposed of through underground injection, a
substantial amount is discharged to coastal surface waters. Currently, over 541 mil-
lion barrels are discharged to Louisiana surface waters each year and over 790 mil-
lion barrels are reinjected. Produced water varies in composition from one geo-
graphical region to another. The water may contain high levels of salts, metals, oil
and other organic compounds, and radionuclides. The discharge of produced water
has been documented to cause environmental damage. Each year the equivalent of a
500,000 gallon oil spill is dumped into Louisiana's waters from produced water dis-
charges. Sediment contamination and/or toxic impacts occur at discharge sites. The
water is toxic up to dilutions of 24 to 1 by natural waters. Some impacts may extend
up to 6000 feet from the discharge point. This is reflected in reduced numbers of
species and individuals located in the vicinity of the discharges. Although produced
water is exempt under RCRA, it would be considered hazardous waste under Toxici-
ty Characteristic Leaching Procedure (TCLP) regulatory levels for mercury and ben-
zene. Produced waters may also be radioactive. The Louisiana Department of Envi-
ronmental Quality has concluded that the environmental risks of continued dis-
charges are not acceptable in Louisiana's coastal waters with the exception of the
major passes of the Mississippi and Atchafalaya Rivers and offshore waters. On
March 20, 1991 State regulations came into effect which will require operators to
meet new effluent limitations for the discharges to Louisiana s inshore waters
within a maximum time period of six years. Those operators which do not meet the
new limits have the option of disposing of their waste by reinjection. We believe
that subsurface injection will be the disposal method of choice. In 1989, over 12 mil-
lion barrels of produced water was disposed of at commercial injection facilities.

In Louisiana, coastal area produced water discharges have been found to damage
the environment. Over 368,000 pounds of benzene, a known carcinogen, are released
anually from produced water discharges. Other industry discharges of benzene
amount to 6,600 pounds per year. These discharges also contain 6,900,000 pounds of
barium, 30.6 curies of Radium and more toluene, ethylbenzene and arsenic than all
of Louisiana's other industrial discharges to State waters.

2. Drilling fluids.-Drilling fluids (muds) are used to cool and lubricate the bit
and drill string, remove and transport cuttings from the bottom of the hole to the
surface, and control subsurface pressures. Drill cuttings are the particles of subsur-
face material generated by the drill bit. In Louisiana, oilfield activities generate 47
million barrels of drilling fluids and cuttings each year. This is approximately 8per-
cent of the total volume of oilfield wastes generated each year in Louisiana. Dilling
fluids range from relatively simple to complex combinations of finely ground compo-
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nents and specialty chemical additives. Specialty additives to drilling fluids range
from inorganic salts and biocides to complex organic polymers which can be highly
toxic. Also, diesel fuel may be added to drilling fluids as a lubricant. Drilling fluids
are a threat to organisms when the mud is discharged to surface waters. The in-
creased solids content associated with drilling mud discharges can adversely affect
oxygen concentrations in the receiving water column through oxygen depletion and
by inhibiting the light penetration needed for algal oxygen reduction. Increased
solids can also inhibit gill efficiency and bury bottom dwelling organisms. This
smothering effect causes reduced populations and interferes in reproduction. Con-
tamination by drilling fluids may also cause decreased growth and altered behavior
patterns. Louisiana currently allows the disposal of certain drilling cuttings and as-
sociated drilling fluids to surface coastal waters. However, large volume batch or
bulk discharges of drilling fluids are not allowed except in the territorial seas. Land
disposal of these fluids is regulated by the Department of Natural Resources.

B. Associated Wastes
1. Workover and completion fluids.--Over one million barrels of associated wastes

are produced each year in Louisiana. This is less than one percent of total wastes
produced but includes some of the more toxic materials. Associated wastes include
workover and completion fluids. Workover fluids are used to keep well pressures
under control during maintenance. Completion fluids are used prior to commence-
ment of production or when the well is plugged and abandoned. Workover fluids are
similar to drilling fluids and may also contain tubing scale, wax/paraffin, and salts.
Completion fluids may contain acidizing agents. These two wastes account for the
majority of associated wastes produced in Louisiana and may only be discharged to
waters located in brackish or saline marsh areas and offshore. Discharges to upland
areas are not allowed and disposal is usually by reinjection.

2. Tank bottoms.-Tank bottoms contain produced sand, formation solids, or emul-
sions (heavy hydrocarbons such as asphaltanes) that settle out in production oper-
ation vessels Tank bottoms may contain high Ie% -13 of benzene and radioactivity. In
1989, over 760,000 barrels of tank bottoms were disposed of at commercial landfarm-
ing facilities.

3. Pipe scale. -Environmentally high concentrations of natural ly ocurring radion-
uclides in precipitates (scale) are collected from oil-water separators, pipes, and pits
used for disposal of produced water. Soil and groundwater contamination may take
place at sites where the scale is actively removed from pipe by reaming, rattling, or
other means used to reclaim pipe. Soil contaminated with radioactive scale at pipe
storage facilities can have a Radium-226 radioactivity of up to 8,700 pCi/gm. Natu-
ral background Radium-226 activity in Louisiana soils ranges from less than one to
around 7 pCi/gm. The half-life for Radium-226 is 1,620 years. Radium-226 can enter
both aquatic and terrestrial food chains leading to human consumption. Workers
employed in the area of cutting and reaming oil field pipe and equipment may be
exposed to very serious health risks associated with inhalation and/or ingestion of
dust particles containing elevated levels of alpha-emitting particles.

4. Miscallaneous associated wastes.--Other associated wastes include oily debris
generated at production sites, spent filters and filter media, dehydration and sweet-
ening wastes from gas processing plants, cooling water, produced sand, untreatable
emulsions, spent iron sponge, used solvents and degreasers, contaminated soils, pipe-
line pigging wastes, crude oil, and other miscellaneous wastes. Disposal methods for
these wastes include reinjection, landfarming, and landfilling. Improper disposal of
these wastes can lead to ground and surface water contamination.

Iii. DISPOSAL METHODS

A. Oilfield Waste Pits
Pits are often used for storage and treatment of oilf ield wastes. Contamination of

underground drinking water sources may result from improperly lined pits and use
of porous natural soils to construct the pits. Improperly closed pits may also cause
groundwater contamination. The State lacks resources to adequately inspect pit clo-
sures.

B. Landspreading and Reinjection
Landspreading is a method of treatment and disposal of wastes in which the

wastes are spread upon, and sometimes mixed into, soils to promote reduction of
organic constituents and dilution of metals. The Safe Drinking Water Act estab-
lishes a special class (Class II) of injection wells for the disposition of oilfield fluids.
These injection wells are useC for exploration and production waste disposal, en-
hanced oil recovery, and in some cases, storage of liquid hydrocarbons. Over two-
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thirds of produced water in Louisiana is reinjected. Underground injection wells
may contaminate underground drinking water sources if not properly constructed
and operated. Inspection of injection wells only takes place approximately every 5
years with some additional well inspections during workovers. A lack of resources
prohibits the State from doing more frequent inspections. These wastes are disposed
of at both onsite and commercial disposal facilities across the State. In 1989, over 15
million barrels of oilfield waste were either reinjected or landfarmed at commercial
facilities throughout the State.

IV. RISKS AND IMPACTS

All major types of oilfield wastes and waste management practices have been as-
sociated with environmental damage. Leaching of contaminants from central treat-
ment and disposal facilities, reserve pits, and unlined disposal pits can result in
ground and surface water contamination. In addition, improperly plugged and un-
plugged abandoned wells, and improperly functioning injection wells contribute to
contamination of groundwater. Exposure to produced water damages agricultural
lands. Aquatic and bird life are threatened by metals, hydrocarbons, and radiation
contained in discharges of drilling fluids and produced water. In Louisiana, a major
oil and gas producing State, environmental degradation from improper disposal of
materials has been documented statewide. In particular, damage to fisheries re-
sources and exposure of workers to radioactive pipe scale are a concern. Enormous
amounts of resources are spent on wetland conservation while at the same time
massive amounts of contaminants have been a contributing factor to wetland loss.
Louisiana currently has a seafood industry worth over $1.5 billion to the State. Dis-
charges of wastes to Louisiana surface waters can be ingested by fish and shellfish.
Produced waters are toxic to aquatic life and have been shown to cause chromosome
damage in juvenile fish. The fisheries of the State must be protected from all pollu-
tion sources, including oil and gas operation discharges, to ensure future harvests.

V. RECOMMENDATIONS

Currently, wastes associated with oil and gas exploration, development, or produc-
tion activities are specifically excluded from the definition of hazardous waste (40
CFR Part 261.4 (b) (5)). This exclusion, in our opinion, should be removed by Federal
legislation, or replaced by a "Special Waste" designation concurrent with a congres-
sional mandate requiring the U. S. Environmental Protection Agency (EPA) to de-
velop standards and best management practices which would ensure the proper
management of these wastes. Congress in 1980 directed the EPA to prepare a report
regarding management practices for oil and gas waste (RCRA 48002(m)) by 1982.
Congress further directed the EPA to develop regulations" for the management of
oil and gas wastes following the completion of this study (RCRA 4 3001(b) (2)). The
EPA, however, was sued in 1985 because they had not made any progress on the
study. The final product, entitled "Management of Wastes from the Exploration, De-
velopment, and Production of Crude Oil, Natural Gas and Geothermal Energy" was
released in late 1987. The EPA in July, 1988 stated the position that regulation of
these wastes under RCRA Subtitle C was not warranted (54 FR 25446; July 6, 1988).
It is important to note that in both of the aforementioned expressions of policy, the
EPA stated that it would seek to improve existing Federal management programs
under Subtitle D of RCRA. During the eleven years since Congress first addressed
oil and gas waste they have remained largely unregulated! Recently, the EPA added
new standards for hazardous waste classification (Toxicity Charactet istic Leaching
Procedure) which now regulate many waste streams as hazardous which contain the
very same constituents that are present in the excluded oil and gas wastes. Oil and
gas waste should be regulated. Congressional intent should therefore be reempha-
sized through new legislation, and the EPA should be given a specific time-table and
adequate resources to develop regulations which will ensure the protection of public
health and the environment. These regulations should require the characterization
of oil and gas wastes as hazardous or special wastes (and therefore regulated under
RCRA Subtitle C) whenever appropriate.

With respect to the question as to whether oil and gas wastes are more appropri-
ately regulated as hazardous or only solid wastes, it is our opinion that each waste
stream should be evaluated as to its own specific hazardous characteristics and
management standards set accordingly. The various waste streams should be desig-
nated once and applied generally. There is no reason to generally conclude that all
oil and gas wastes are hazardous and therefore subject to RCRA Subtitle C regula-
tion. This would undoubtedly be overly burdensome to the regulated community,
and result in excessive costs associated with oil and gas activities. Congress should
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not conclude, however, that simply because a particular waste stream is in fact non-
hazardous that regulation is unnecessary. All oil and gas waste streams should be
regulated, either through RCRA Subtitles C or D, or through the Clean Water Act
and the Safe Drinking Water Act (NPDES or UIC programs). It is only through this"umbrella" approach that we can be sure that the EPA's mission to protect public
health and the environment will be fulfilled.

It is our opinion that if legislation is enacted to regulate oil and gas waste, the
Federal Government should retain primacy until such time as individual States
demonstrate adequate capabilities. The delegation process should not, however, be
turned into the arduous endeavor currently in operation within the RCRA program.
Clearly, Federal oversight must be available to ensure consistency. The EPA should
consider approving State programs based upon self-certification demonstrations.

The health and economic implications of regulating oil and gas wastes under
RCRA Subtitle C rather than under RCRA Subtitle D will be waste-specific. Clearly,
disposal costs for hazardous waste are significantly higher than those for non-haz-
ardous waste. It is quite likely, however, that it will not be environmentally neces-
sary to regulate all oil and gas waste streams as hazardous. Each stream must be
evaluated based upon its specific characteristics. As a part of the evaluation process,
the EPA is required to consider economic implications, and endeavor to balance en-
vironmental benefit versus those implications. The appropriate approach is to re-
quire the EPA to go through the characterization process rather than to exclude all
oil and gas wastes from Subtitle C regulation. This clearly has resulted in adverse
health and environmental impacts, as described earlier.

It is our opinion that the role of the Federal Government, as stated above, should
be to establish regulations governing the management of oil and gas wastes. Individ-
ual States simply lack the wherewithal to conduct the studies necessary to properly
categorize each waste stream and impose fair, yet protective management stand-
ards. This type of activity has always been the responsibility of the Federal Govern-
ment, primarily through the EPA. To treat oil and gas waste any differently would
be totally inappropriate.

With the exception of the need for Congress to more clearly express its mandate
to the EPA regarding oil and gas waste management, we believe the existing RCRA
statute contains sufficient authority to address these wastes. Undoubtedly the ex-
clusion of oil and gas waste from the definition of a hazardous waste should be re-
pealed by legislation, and a clear statement of congressional intent to properly
manage these wastes should be provided.

We also believe that Congress should encourage waste minimization. In order to
avoid the use and closure liability of pits, some operators are using a closed system.
This is a system in which the waste is stored in enclosed tanks or barges prior to
being disposed of. When possible, use of this method should be encouraged for all
oilfield operations.

We strongly urge that no blanket exemptions be allowed for stripper wells. Louisi-
ana is a mature and well explored production area as are most of the United States.
The majority of producing wells in the country are now or will eventually become
stripper wells. An exemption for these wells will make any regulations meaningless.
In addition, major oil producers are moving their operations offshore and selling fa-
cilities to small operators which frequently do not have the capital to adequately
finance cleanup operations.

State resources are generally inadequate to regulate the oil and gas industry and
must be supplemented by Federal funds and research efforts. States have been
forced to take the lead despite heavy political opposition and severe resource con-
straints in certain cases (coastal discharges and radiation) because of Federal inac-
tion. Regulation under RCRA must be accompanied by development of strong water
pollution control and radiation protection measures. Louisiana is far in advance of
the Federal Government in these areas. Louisiana, one of the largest oil producing
States in the country, has promulgated strict but fair regulations; we urge the Con-
gress to support such efforts to do so.

STATEMENT OF THADDEUS JOHNSON, GENERAL ADMINISTRATOR, OKLAHOMA
CORPORATION COMMISSION

The Bevill exclusion of the deleterious substances generated in the exploration,
drilling anj production of oil and natural gas from RCRA hazardous waste treat-
ment creates no undue threat to the environment. All nonexempt wastes created or
used in these processes are handled according to RCPA Subtitle C or Subtitle D
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standards including wastes resulting from mixture of excluded wastes with non ex-
cluded wastes.

The State of Oklahoma's Corporation Commission has developed through working
with academia, industry, other State agencies and the environmental community
rules designed to ensure that the excluded wastes are disposed of or treated in an
environmentally safe manner. Handling of these wastes is in accord with guidelines
set out in the "EPA/IOCC Project on State Regulation of Oil and Gas Exploration
and Production, Waste" dated December 1990.

The Oklahoma Corporation has a history of being in the forefront with environ-
mental regulation:

e December 1939 it began issuing area rules dealing with the protection of fresh
water by setting requirements for surface casing.

e March 1943 Area rule #2 issued, not only set surface pipe, but also required
tank dikes and prohibited earthen pits for the containment of saltwater.

* After some 14 area rules to protect the quality of the environment, the Oklaho-
ma Corporation Commission promulgated the first statewide pollution abatement
rules in 1955.

* November 1967 it issued rules requiring mandatory disposal of saltwater into
well bores.
• July 1972 a rule prohibited the injection of saltwater into any well without

tubing and packer.
* December 1981, the Oklahoma Corporation Commission was the first State

agency given primacy under the EPA's Underground Injection Control program.
* Since the first pollution abatement rules were issued in 1955, they have been

revised 42 times. See Attachment 1 for a summary of rule revisions since 1987.
* The Oklahoma Corporation Commission began protection of Oklahoma's envi-

ronment 30 years before the creation of the USEPA.
Oil and gas wastes excluded by the Bevill amendment are more appropriately reg-

ulated by the States which already have in place rules, as above described, neces-
sary to protect the environment. The nonexempt wastes are already regulated
under both RCRA Subtitles C and D. The existing RCRA statute presently contains
sufficient authority to address oil and gas waste issues through administrative
mechanisms with no addition legislation necessary.

The States already have the infrastructure and trained personnel familiar with
oil and gas activities in their respective States. Experience has shown, Underground
Injection Control and Underground Storage Tanks, that States promulgate rules
equal to or more restrictive than Federal guidelines when needed and that States
have done and are doing a good job running Federal programs under primacy agree-
ments. This is by far the least cost method as it adds fewer personnel to existing
staff than would be necessary to create a separate Federal unit and set it in among
State employees carrying out pollution abatement and control efforts.

There is little if any evidence to support that the excluded oil and gas wastes are
creating a health hazard. To treat them as hazardous wastes (Subtitle C) and cause
their disposal in Class I type wells or in other approved hazardous solid waste dis-
posal systems (Subtitle D) would have a devastating economic impact on Oklahoma's
oil and gas production. Some 70 percent of the oil produced comes from stripper
wells (10 BOPD or less). It iE estimated Oklahoma would essentially shut down its
96,000 oil wells and about one-half of its 28,000 gas wells.

Oklahoma produces about 280,000 barrels of oil and 3,000,000 barrels of saltwater
per day. To dispose of the produced water there are approximately 24,000 injection
and disposal wells which meet Class II specifications, most of which could not be
converted to meet Class I specifications and would have to be plugged and replaced
with new wells.

Replacement cost would render stripper well operations uneconomical. Should
this occur, a great concern arises as to how any State or the Nation for that matter
can cause the plugging of all the idle wells that will exist. Small operator bankrupt-
cies will be the order of the day. It is difficult to understand how the shut down of
stripper wells in this nation can be in its best interest. Twice as many crude oi tank-
ers will have to ply our coastal waters and inlets which will significantly increase
the environmental threat. Any Class I wells that might come into existence can
handle truly hazardous wastes and any regulatory er tity be it Federal or State, will
have monumental surveillance problems, to ensure tiat highly toxic substances are
not injected into enhanced oil recovery projects and r 'turned to the surface as part
of the recovery process.

What this really boils down to is the adequacy of existing Federal and State pro-
grams for controlling these wastes. As for Oklahoma we believe they are adequate.
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Keeping abreast of environmental concerns is an ongoing process in Oklahoma.
There is a monthly meeti-ig of the Oil and Gas Conservation Division Staff to
review existing rules for modification and to determine need for additional rule
making (See Attachment 2).

The role relating to excluded oil and gas field waste, regulation should be left
with the States. Oklahoma for example promulgates rules that are aimed at zero
pollution from ongoing activities. There are pollution sites left over from prior years
that are through time being cleaned up when and as responsible parties can be In-
cated or with State funds when available where no responsible party exists.

In conclusion this is not to say that there are no weaknesses in the system of reg-
ulating oil and gas field wastes. Enforcement and timely cleanup of spills, leaks,
pipe breaks, etc., is a problem with certain operators or when no responsible party
can be located, the hearing and fine levying process is often slower then desired. A
currently planned rule change will set in place fixed fines for certain rule violations
and will shorten the time to discipline non-complying operators. Rules under consid-
eration effect cleanup standards, changes in casing cementing requirements and
others as mentioned in Attachment 2.

Field Inspectors have an ever increasing need to be trained. A program has been
set in place to provide them environmental training.

The opportunity to comment is appreciated.

[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF KENNETH L. ALKEMA

Mr. Chairman, on behalf of the State of Utah and the Mine Waste Task Force of
the Western Governors' Association (WGA), I want to thank you for the opportunity
today to address the subcommittee on Environmental Protection and Public Works.
My name is Ken Alkema and I am the Director of the Department of Environmen-
tal Quality for the State of Utah.

It is my plan to respond to your concerns about the proper management of mining
wastes in detail and to provide the consensus opinion of the Mine Waste Task Force,
but I want to initially highlight what I consider to be the key issues.

First, the States have recognized for a long time that mining wastes must be man-
aged to insure protection of the environment. We have put in place comprehensive
programs for protecting air, ground and surface water, and soil quality. We continue
to improve our programs and our efforts as we work together in identifying what
additional controls are needed. We have developed expertise on the management of
mining wastes from heap leaching operations and copper mining to phosphate
mining from Florida to California. We have seen the successes and the failures and
have learned from both. No one else has this first-hand expertise.

Second, although we have done much to insure proper management of mining
wastes; there is a need for a properly designed and implemented Federal presence
for regulating mining wastes. The two major reasons for supporting a Federal effort
in my mind are (1) to establish appropriate minimum performance standards that
all States would be required to meet in their mine waste programs; and (2) to pro-
vide provide credibility to States' existing and tuture efforts in managing mining
wastes through properly designed audits and oversight of State programs. While
there are many other considerations that support the development of a Federal
mine waste program, these two seem to be the most important. The public must be
convinced that these wastes are being properly managed throughout the country.
The Federal Government must also be willing to defer to State efforts for managing
active mine wastes. The current system of duplication through Federal statutes
such as CERCLA, Clean Air Act, etc., is unworkable and ineffective. Federal legisla-
tion must make it clear that a State mine waste program set up under the Federal
guidelines will be the accepted way of managing all aspects of mining wastes associ-
ated with active facilities.

Given the status of the public concern over waste management in general, it
would not be practical to consider any other alternative short of direct Federal in-
volvement. It is my opinion that there are other methods that can be used to evalu-
ate State programs and efforts that will provide for State accity short of the devel-
opment of a Federal program but, in the case of mine wastes, these other techniques
are not viable.

Third, the Federal efforts must be based on existing State programs through es-
tablishment of performance standards that provide for flexibility. Public health and
the environment must be protected but the significant physical differences between
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States and regions must be part of the decision making on specific controls that will
be required at each facility.

Fourth, the use of a subtitle C type of program would be disastrous not only to
States who could not find the resources to implement this type of the program, but
to the environment because efforts would fail from the inability of "C" to be able to
consider the mining activity as a whole.

Fifth, Federal legislation must clearly define State and Federal roles that provide
for State based programs and a Federal audit and program review process that in-
sures excellent State programs without day-to-day Federal involvement. This flexi-
bility would provide that States would comprehensively consider mining activities
that have a potential to contaminate the environment.

The Mine Waste Task Force of which I am the acting chairman is composed of 15
States which contain nearly 90 percent of the mineral extraction, beneficiation and
processing activity in the United States as defined in sport to Congress I published
in 1985. Although the Task Force is operating under the auspices of the Western
Governors' Association, the Task Force includes non-members from the midwest and
the east which broaden the experience and perspective of the group. Pepresented on
the Task Force are individuals from the State natural resource management depart-
ments and the State health and environmental protection departments. The diversi-
ty of this Task Force is one of its strengths.

In addition, the Task Force works closely with the Interstate Mining Compact
Commission which represents another 16 States. Together, these two multi-state
groups offer a comprehensive perspective by the major mining States on the various
issues involving the regulation of mining wastes. My comments today are provided
on behalf of both groups.

The Task Force was formed in the spring of 1988 at the request of Governor Ban-
gerter of Utah and has met on at least a dozen occasions since then. The Task Force
is funded by EPA, and its major focus has been to respond to EPA's preliminary
draft re ations for mine waste under Subtitle D of RCPA. A separate issue that the
Force has dealt with is the problem of environmental and public safety concerns
related to inactive and abandoned mines. The Task Force and the IMCC will soon
release a study which identifies the universe of policy options for dealing with the
cleanup of these abandoned sites. We believe many inactive and abandoned mines
pose a significant threat to public health and the environment. We will make copies
of this study available to the subcommittee.

The Mine Waste Task Force has reached consensus on the elements of a mine
waste program. This consensus is based on the commitment of the States to insure
that public health and the environment are protected and to develop programs that
properly manage all aspects of mining wastes. States are not waiting for Congress to
develop programs for managing mining wastes. We have all aggressively developed
comprehensive programs to insure that all aspects of mining are protective of the
environment and public health. These efforts include the establishment of ground
water, surface water, air, and soil protection programs that apply directly to mining
activities.

The States are currently involved in a structured dialog with Federal agency,
mining industry, and environmental representatives to attempt to develop a consen-
sus Federal mine waste regulatory structure. This dialog is called the Policy dialog
Committee and we are hopeful that this process will yield some clear recommenda-
tions to this subcommittee on the treatment of mining waste under RCPA.

Pending consensus from that group, I offer to you today the States' views on Fed-
eral regulation of mine wastes. My remarks will attempt to answer the three criti-
cal questions that you will be asked to decide:

* Do we need a Federal mine waste regulation?
If yes, then how should it be structured?

" And finally, how will the new program be financed?

Do we need a Federal mine waste regulation?
For the purpose of background, let me first tell you a little bit about State regula-

tion of mining waste. Although existing regulatory programs vary from State to
State, all the States in the Task Force regulate mining activity and mine waste.
This is mostly accomplished through a combination of water quality, air quality,
solid waste management and mined land reclamation pro gr ams. Many State pro-
grams are very comprehensive, whereas others may regulate phases of mine waste
disposal or focus upon protection of environmental media. States havea long and
active record in regulating mining wastes. Our experiences should bed rawn upon as
well as built upon in designing any new Federal mine waste rule.



205

It is difficult for me to describe to you in the brief time I have today the different
pro grams and systems used by the States; however, the Task Force and the IMOC

ave produced reports which describe existing State programs. The reports are
based upon surveys of State personnel responsible for mining and environmental
protection. They show, on a State-by-State basis, what regulatory mechanisms are in
place that relate to the environmental impacts of mining activity and also what
gaps existed at the time of publication. I ask that they be made part of the official
record.

It should be noted that States have continued to improve their programs since the
inception of this work effort. For example, Colorado passed legislation which pro-
vides guidance and clarifies agency responsibilities for protection of ground water
and non-point source discharges, and Utah adopted ground water protection regula-
tions. Nevada, Missouri and South Dakota have all enacted changes to strengthen
their programs in the last year. Other States have also passed new legislation and
made other improvements recently.

Ten years ago when RCPA was still new, it was anticipated that a Federal mine
waste program was inevitable. There were many major gaps in the States' programs
for environmental protection from mining wastes. However, over the last ten years
those gaps have narrowed considerably. These changes are due to increased environ-
mental consciousness, stronger environmental lobbies, a strong commitment to
State primacy, and most recently in reaction to possible Federal action. We recog-
nize that some States' programs are perhaps stronger than others, but it is fair to
say that every State with mining activity has a program in place to protect the en-
vironment and every program is getting stronger.

Do we need a Federal program? The States are on record as a group in support of
a Federal program under RCKA Subtitle D. As I have stated, there is a need for a
Fwveral program to provide an endorsement of the efforts of States that have al-
ready developed a comprehensive program and to provide minimum performance
standards for those States who have not.

I would like to see the Congress move quickly to establish a Federal mine waste
program along the lines that I have described. If the Congress decides that a nation-
al program is not the best approach to enhancing and encouraging environmental
protection from mining activities or decides that the comparative environmental
risk of mining activities is overshadowed by other pressing national environmental
issues, the States will find ways for further improvement in State programs where
needed. However, the duplication of existing Federal efforts and State efforts and
public acceptance of State mine waste programs will still be an unacceptable prob-
lem.
If a Federal program is developed, how should it be structured?

In considering how mine wastes can be managed to protect public health and the
environment, we have concentrated on what programs will work best. As we have
developed this ideal program, it has become obvious that it does not fit the existing
subtitle C program in any way. There is no way to force a mine waste program into
a C mold. It just will not work. Mine wastes pose unique problems with volumes of
wastes, locations of wastes, and the need to manage processes in addition to waste
disposal. To effectively manage these wastes, a program must be specifically de-
signed that considers all of the issues that surround mining activities.

The States have focused less on how a Federal program should be structured but
rather more on what principles should guide the development of Federal require-
ments. Our strong belief is that Federal requirements should not be disruptive of
existing State programs where there is already effective regulation of mine waste,
while such requirements should provide assistance hnd incentives to States to
strengthen their programs where it is needed.

With this in mind, the Task Force's response to EPA's Strawman advocated a pro-
gram concept that established broad based Federal performance standards neces-
sary to ensure protection of the public health andthe environment, yet provided
flexibility to meet those requirements. The reasons for flexibility instead of a na-
tionally mandated approach are twofold. First, States are very different in their ge-
ologies, climate, agency structures, and political institutions. Second, in many cases
a prescriptive, nationally mandated approach would become a ceiling rather than a
floor of environmental coverage and protection.

To illustrate why flexibility is important, I offer you these contrasts. Parts of
South Carolina receive over 50 inches of rain per year. Parts of Nevada receive
closer to 5 inches of rain per year. As a result, Nevada can expect total containment
by surface impoundments while South Carolina will need to address possible dis-
charges from impoundments. Another example is the distance to ground water. In
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parts of South Dakota the distance to ground water is 3500 feet with 1000 feet of
that distance pure shale. In Florida, the distance to ground water is measured in
inches.

Let me briefly outline how the States envision a Federal mine waste program
working.

In formulating a State specific plan to implement a Federal mine waste manage-
ment program under an amended Subtitle D of RCPA, we believe the States would
be judged by a broad based set of Federal performance standards or regulations
which establish the necessary components of a program to meet national standards.
In addition, we anticipate that EPA would provide gnidelines and supporting, but
non-regulatory, suggested alternative rograms or models which could be used by
States in developing their programs.

States would begin with a foundation of their existing State laws, regulations,
standards, and p rograms which commonly cut across many departments. These de-
partments encompass environmental, public health, natural resource, and related
disciplines. Using the new RCPA mine waste program regulations and guidelines,
each State would scope an upgraded program using existing programs, new policies
to fill statutory and regulatory gaps, and modified organizational structures to pro-
vide for state-wide coordination. This early program scoping would involve EPA and
the public prior to preparation of a draft plan which would be release or formal
public review.

Once publicly reviewed and revised as necessary, the State would adopt the' State
plan and begin implementation. The adopted State plan would be forwarded to EPA
for final review. A Federal acceptance process is provided to allow back-up Federal
enforcement or program revocation, full or partial, should subsequent EPA program
audits give cause for such action. The only other avenues where Federal enforce-
ment should be initiated would be in defined circumstances involving RCPA defined
imminent threats to public health or the environment or by invitation from the
State.

Should a State not be able to implement a State mine waste management plan
which met all components of the Federal program, the EPA should establish and
enforce a partial program for only the missing components.

Once a State approved program is implemented, EPA functions should be limited
to periodic scheduled p rogram audits. No individual permit oversight or independ-
ent enforcement by EPA should be involved in the routine operation of the pro-
gram. We prefer that the State plan would be reviewed by EPA at a minimum of
every five years.

How will the new program be financed?
Because of legislatures that meet every other year in some States, plan develop-

ment allowing adequate time and opportunity for public involvement, and regula-
tory development considerations, States have estimated it will take between three
and five years to get some State programs revised and approved. Start-up costs
during this time range from $100,000 to $500,000 per year per State. Once programs
are in place, States have estimated that ongoing yearly costs could be anywhere
from $100,000 per year to as high as $3,500,000 per year by one State's estimate.
These figures are based upon States' assumptions regarding EPA's relative flexibil-
ity in determining what would meet the national performance standards, the
amount of EPA oversight envisioned, and other variable factors. State budgets are
very tight nationwide. The States are very clear that they will need, and they
expect, Federal monies to finance these new, federally imposed costs. The States be-
lieve that Federal funding assistance can be minimized depending upon the level of
Federal oversight and program restructuring imposed.

In closing, let me say that, regardless of whether Congress determines that the
regulation of mine waste should be based in RCPA or a stand-alone program, the
States' views are essentially the same. If a Federal program is determined to be nec-
essary, it should be State based and take into account site specific, waste specific
and waste management specific practices. To the maximum extent feasible, any pro-
gram regulating the disposal of mine waste should rely on existing State programs.
And in any federally mandated program, the Federal Government should provide
the necessary funds to implement and maintain this program.

These views reflect the principles outlined by the member governors of the West-
ern Governors Association. Their policy position is attached to my testimony. In ad-
dition, I have attached to this testimony a list of the policy principles that the Task
Force established regarding the development of a mine waste program under RCPA.
These points would be pertinent in the establishment of any Federal program that
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regulates the management of mine waste. I have also included a listing of States
that have participated in this effort through WGA and IMCC.

The States look forward to working cooperatively with Congress on the issue of
mine waste. I would be happy to answer your questions at this time, Mr. Chairman.

POLICY PRINCIPLES OF THE WESTERN CGVERNOR's ASSOCIATION MINE WASTE TASK
FORCE

0 State Based Implementation: It is important to the States that RCRA reauthor-
ization and any subsequent EPA regulation, establish a State based approach for
protection of public health and the environment. Because specific site, waste and
waste management practices must be taken into account, State level management
of thesewastes must be relied on to insure that regulation is effective and sensible.
Reliance on State regulatory programs and permit structures should be the founda-
tion of any RCRA mine waste program.

e State Plan Process and Components: The Task Force strongly recommends that
RCRA reauthorization include specific language to emphasize the State's role in
mine waste management. Specific provisions should provide for: 1) State adoption
and implementation of a State based solid waste management plan; 2) an emphasis
on health and environmentally based performance standards; and 3) a State de-
signed multi-media approach. The States believe that a more effective and compre-
hensive mine waste management program will result if implementation occurs in
this manner.

* Federal Oversight: The States recommend that RCRA reauthorization should
include specific language that defines Federal oversight of State plans. Federal over-
sight should be focused upon State program effectiveness, measured through period-
ic performance audits. Direct involvement of EPA in State program activities should
occur only under the following conditions: 1) failure of a State to implement and
enforce its plan; 2) invitation by the State for EPA support or direct enforcement; 3)
specific circumstances agreed to between the State and EPA during the State plan
development; and 4) in the case of enforcement, where there is an imminent threat
to human health or the environment that is not being effectively resolved by the
State. Whenever EPA has a reason to believe that a State has failed to implement
and enforce its plan, EPA should always notify the State and attempt to resolve
issues through a cooperative process.

* Avoid Program Duplication: A Federal mining waste program should not be du-
plicative of State and Federal regulatory programs that are protective of human
health and the environment.

* Inactive and Abandoned Mines: Health, safety and environmental problems as-
sociated with non-coal inactive and abandoned mines and mine wastes need to be
corrected. RCRA may not be an adequate vehicle to correct these problems. Options
to correct these problems, such as reining and removing disincentives associated
with CERCLA, need to be carefully evaluated by the State and the Federal Govern-
ment to insure that the environment is protected and that the protections provided
by CERCLA and other statutes are not eroded.

WESTERN GOVERNORS' ASSOCiATION

SPONSOR: GOVERNOR BANGERTER; SUBJECT: SOLID WASTE MANAGEMENT

A. Background
1. The Resource Conservation and Recovery Act (RCRA) establishes the basis for a

national framework for managing solid waste. Solid waste includes municipal and
industrial wastes as weli as certain mining wastes.

2. Congress is actively considering several bills that would significantly amend the
solid waste requirements of RCRA.

3. Nationally, there is public consensus that there is a need to reduce the amount
of waste generated, to reuse or recycle materials, and to protect the environment
from improper waste disposal practices. This consensus is primarily due to . rapid
reduction in available landfill capacity, difficulty in siting new solid waste facilities,
serious environmental impacts to groundwater from past solid waste disposal prac-
tices, and an increased public awareness and concern for solid waste issues in gener-
al and recycling and waste reduction initiatives in particular.

4. Solid waste issues have historically been addressed at the State and local levels.
The Federal Government has been responsible for setting national goals and guide-
lines to assist State and local governments.

5. The Western Governors' Association is aiready actively involved with certain
key aspects of the solid waste issues. WGA has recently prepared a report for the
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governors on the interstate flow of solid waste in the West and the causes of those
flows.

Based on the 1988 WGA "Regulation of Mining Waste" resolution (88-004), a
WGA Mine Waste Task Force was established. The Task Force is actively working
with the Federal Government to establish a mine waste policy that will be protec-
tive of public health and the environment through the continued emphasis on State-
based mine waste regulatory programs.

6. Solid waste management must consider a wide variation of waste types, geolo-
gy, geography, meteorology, land use, population, etc. Many specific wastes and loca-
tions are unique and require very site specific solutions.

7. Federal lands have been utilized in the West for solid waste disposal. Siting of
these disposal facilities on Federal land is now becoming difficult.

B. Governors' Policy Statement
1. The governors believe that solid waste management is an issue best addressed

at the State and local level. The governors recommend that any reauthorization of
RCRA ad subsequent regulation establish a State-based approach for the protection
of public health and the environment. RCRA should build on existing State and
local regulatory programs and permit structures. Any federally mandated perform-
ance and management standards should take into account specific geographic and
demographic conditions existing in the West.

2. The governors recommend that RCRA reauthorization include specific language
that defines the Federal role in solid waste management. The level of Federal over-
sight and management of solid waste must rely on the States in a leadership role
rather than imposing a process similar to authorization and oversight for haaardous
waste regulation.

Federal oversight should be focused on State program effectiveness. The Federal
Government should not be routinely involved in permitting actions or enforcement.
The Federal effort should concentrate on improving State programs. If a State fails
to implement its solid waste plan, the Federal Government, after appropriate notice
and input from the State and public, should have the ability to withdraw approval
of the State program.

3. The governors strongly recommend that RCRA reauthorization include specific
language supporting State-based regulation of mine waste management. RCRA
should provide for 1) State adoption and implementation of a State-based mine
waste management plan, 2) an emphasis on health and environmentally based per-
formance standards, and 3) a State desigued multi-media program which protects
the surface and groundwater, soils, air and ensures the structural stability of mine
wastes.

The governors believe that there is a need to correct health, safety, and environ-
mental problems associated with non-coal abandoned and inactive mines and mine
wastes. However, RCRA is not an adequate vehicle to correct these problems. The
governors further believe that the options to correct these problems, including en-
couragement of reining of existing sites, need to be carefully evaluated. The WGA
Mine Waste Task Force is conducting a scoping study to determine the size of the
problem and the potential options for remediation and reclamation.

4. Federal, State, and local governments must all work together in the area of
pollution prevention (waste minimization), waste reduction, and recycling. The Fed-
eral Government must take a leadership role in dealing with the national issues
such as packaging; use of virgin materials; market development for recyclables, in-
cluding Federal procurement of recycled goods; etc.

5. EPA should provide the financial support to the States to ensure that the
States have sufficient resources to implement effectively any Federal solid waste
mandates.

C. Governors' Management Directive
1. WGA staff shall transmit this resolution to the appropriate congressional com-

mittees, the western congressional delegation, and the Adininistrator of the Envi-
ronmental Protection Agency.

2. WGA staff shall monitor this legislation and inform the governors of policy and
program implications for the western States.

Adopted unanimously.

I * ..
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STATEMENT OF APPALACHIAN OIL AND GAs PRODUCERS

I. EXECUTIVE SUMMARY

As the reauthorization of RCRA is considered, Appalachian oil and gas producers
urge that Congress continue in effect the provisions of RCRA which allow State and
Federal regulatory agencies the flexibility to regulate oil and gas waste outside the
scope of RCRA Subtitle C. As EPA concluded in its Report to Congress filed on De-
cember 31, 1987, the regulation of these wastes under RCRA Subtitle C is unneces-
sary and impractical. Instead, EPA recommended the implementation of other exist-
ing State and Federal requirements to regulate oil and gas wastes.

In this regard, a major initiative has been undertaken by the Interstate Oil and
Gas Compact Commission ["IOGCC"], pursuant to a grant from EPA, to establish
the elements necessary for an effective program to regulate oil and gas waste on a
State-by-State basis. In December 1990, an IOGCC committee co-chaired by Gover-
nors George A. Sinner of North Dakota and Garrey Carruthers of New Mexico
issued a comprehensive set of recommendations for the formation of State programs
and called for the review of State programs under the coordination of the IOGCC.
This review has already begun. We share the conclusion reached by EPA in its
Report to Congress that most States have adequate regulations to control most im-
pacts associated with these wastes. We have no doubt but that the IOGCC efforts
will further improve all State programs.

Any decision to impose RCRA Subtitle C regulation, or, for that matter, any other
significant new Federal program on the oil and gas industry, will have a devastat-
ing impact on the industry as a whole and on producers in the Appalachian States
where the vast majority of oil and gas wells are extremely small and economically
vulnerable. Based upon a survey of nearly 20,000 of the approximately 200,000 wells
that exist in the Appalachians, even an annual cost increase of as little as $200 per
year would cause 11 percent of all wells to be plugged and abandoned. Increased
costs of $2,000 per year would render 32 percent of all wells uneconomical. Such an
impact with the resulting loss of vital energy reserves and the enormous cost of well
plugging is clearly unwarranted given the adequacy of existing State and Federal
regulatory programs.

Accordingly, Congress is urged to continue the exemption of oil and gas waste
from RCRA subtitle C regulation.

I. INTRODUCTION

This statement is offered on behalf of the Appalachian Producers, an ad hoc affili-
ation of the following nine State oil and gas trade organizations representing oil and
gas producers in seven Appalachian States: Independent Oil and Gas Association of
New York; Independent Oil and Gas Association of Pennsylvania; Independent Oil
and Gas Association of West Virginia; Kentucky Oil and Gas Association; Ohio Oil
and Gas Association; Pennsylvania Oil and Gas Association; Tennessee Oil and Gas
Association; Virginia Oil and Gas Association; and the West Virginia Oil and Natu-
ral Gas Association.

The Appalachian Producers are vitally concerned about the manner in which oil
and gas drilling and production waste is regulated. They urge that Congress contin-
ue in effect the provisions of Section 3001 of the Resource Conservation and Recov-
ery Act ["RCRA'] which exempt oil and gas wastes from regulation as hazardous
waste pursuant to Subtitle C of that Act.

The Appalachian Producers participated extensively in the study by the United
States Environmental Protection Agency ["EPA"] which resulted in the filing on
December 31, 1987 of the Report to Congress on the waste management practices of
drilling fluids, produced water and associated wastes. Since the completion of EPA's
study, the Appalachian Producers have also participated extensively (along with
regulatory agencies and environmentalists) in the Interstate Oil and Gas Compact
Commission's ["IOOC)" Council on Regulatory Needs. This Council was responsible
for the publication in December 1990 of the "EPA/IOCC Study of State Regulation
of Oil and Gas Exploration and Production Waste." The Appalachian Producers are
also extensively involved in the on-going review of State oil and gas regulatory pro-
grams currently being conducted by the IOCC.

As Congress addresses the reauthorization of the RCRA, the Appalachian Produc-
ers again desire to participate not only to express their general support for preserv-
ing the existing oil and gas wastes exemption, but also to convey to Congress an
appreciation of the unusual &et of circumstances that surround oil and gas produc-
tion in the Appalachians.
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To understand how any regulatory program would impact on Appalachian oper-
ations, Congress must recognize that while the Appalachian States produce relative-
ly small amounts of oil and gas production, they have a large number of wells. For
example, as can be seen in Table 1, the region has only 4 percent of the nation's
natural gas production, but it has 43 percent of the nation's natural gas wells. For
oil, Appalachia has 1 percent of the oil production and 15 percent of the oil wells.
Moreover, even with this relatively small amount of production, 15 percent of all
new wells drilled in the Nation in 1990 were drilled in the Appalachian States.
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Table I
Relationship of Appalachian Oil and Gas

Production and Number of Wells
to the Nation.
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While the volume of Appalachian production is small, Appalachian crude oil and
natural gas are strategically important. Our crude oil accounts for only 1 percent of
the nation's total oil production, however, it contributes more than 14 percent of the
nation's lubricants and more than 24 percent of the nation's automobile lubricants
with additives. Our natural gas production is also important beyond its mere
volume because of its close proximity to major northeast markets and because of the
extensive use of geologic formations in the Appalachians for storage and recovery ofnatural gas..Appalachian wells produce such small amounts of crude oil and natural gas that

they nearly all qualify as stripper wells. Results of our 1990 survey of the Appalach-
ian oil and gas industry as shown in Table 2 reveals that 90.3 percent of the gas
wells, 98.4 percent of the primary oil wells, and 97.7 percent of the enhanced recov-
ery oil wells are stripper wells. This makes the entire Appalachian region extremely
sensitive to costs.
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Table 2
Percentage of Appalachian Wells that are Stripper Oil

(less than 10 barrels per day) or Stripper Gas
(less than 60 mcf per day).

100

90

80

70

60

60

40

30

20

10

0

Primary
Oil

Enhanced
Oil

S
T
R
I
P
P
E
R

Gas



214

A unique combination of waste disposal practices have evolved in Appalachia. The
climate, geology and hydrology of the region, as well as the nature of the region's
drilling and production wastes, have resulted in less reliance on such disposal tech-
niques as evaporation and centralized underground injection and in greater reliance
on such disposal techniques as land-application and stream discharge.

These factors and others, taken individually or collectively, create a very special
set of circumstances that characterize Appalachian production.

III. EPA'S REGULATORY DETERMINATION FOR E&P WASTES

RCRA as amended in 1980 required that EPA conduct a study of the oil and gas
industry to assess the environmental and potential human health impacts associat-
ed with exploration and production. The results of that study were published in a
Report to Congress filed on December 31, 1987.

As a result of that study and related public comments EPA determined that Fed-
eral regulation of E&P w'sstes as hazardous wastes under Subtitle C of RCRA was
not justified. EPA's rationale offered for this determination included the following
statement:

Existing State and Federal regulatory programs are generally adequate
for controlling oil, gas and geothermal wastes. Regulatory gaps in the Clean
Water Act and UIC [Underground Injection Control] program are already
being addressed, and the remaining gaps in State and Federal regulatory
programs can be effectively addressed by formulating requirements under
Subtitle D or RCRA and by working with the States. (53 Fed. Reg. 25446,
25774, July 6, 1988).

EPA also concluded that imposition of RCRA Subtitle C regulation on the oil and
gas industry would have a substantial impact on the U.S. economy and that the im-
pacts would be especially significant to stripper wells. EPA committed itself to work
with the States to improve existing programs.

IV. EPA/IOGCC STUDY OF STATE REGULATION OF OIL AND GAS EXPLORATION AND
PRODUCTION WASTE

The EPA/IOGCC report addressing State regulation of oil and gas exploration and
production waste is a direct result of EPA's efforts to work cooperatively with the
States. The goal of the IOGCC Council on Regulatory Needs' two-year project was to
provide to States and EPA a report recommending the elements necessary for an
effective State regulatory program. The criteria recommended by the Council, co-
chaired by Governors George A. Sinner of North Dakota and Garrey Carruthers of
New Mexico, address the basic framework for permitting, compliance evaluation,
and enforcement. Administrative necessities are also outlined with regard to contin-
gency planning, public participation, financial assurance, waste hauler certification,
waste tracking, location of closed disposal sites, and data management. Assessment
of the status of an agency's personnel and funding, as well as coordination with
other State agencies to eliminate duplication and expense are also among the essen-
tial elements of the criteria.

The technical criteria for E&P waste management practices set forth in the EPA/
IOGCC report address pits, land applications, centralized and commercial facilities.
States are encouraged by the Council to establish and implement specific perform-
ance standards and design specifications based on regional differences in geology,
hydrology, climate and waste characteristics.

Currently, the IOGCC has established a State Review Committee consisting of rep-
resentatives of those who participated in preparation of the December 1990 oil and
gas waste management criteria as well as local State agency, industry and environ-
mentalist representatives. To date, the IOGCC State Review Committee has re-
viewed the program for the State of Wyoming and will review the program for
Pennsylvania later this year.

Clearly, meaningful steps are being initiated to further improve State oil and gas
regulatory programs.

V. ECONOMIC IMPACT OF ADDITIONAL REGULATION

Based upon EPA's Report to Congress, there is simply no justification for any new
Federal hazardous or non-hazardous waste regulations to be applied to oil and gas
E&P wastes. EPA's Report to Congress is correct in concluding that existing State
and Federal regulatory programs are adequate to protect the environment. EPA's
Report to Congress not only recognizes the severe economic impacts that would be
realized by the nation's oil and gas industry if hazardous waste regulatory require-
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ments are imposed the, Report also recognizes the even greater impact that would
be borne by stripper wells such as those that predominate Appalachian production.

In an effort to gather economic data sensitive enough to determine the impact on
Appalachian production, the Appalachian Producers have conducted a survey of the
Appalachian oil and gas industry which illustrates the unique and fragile economics
of the region. This survey involved nearly 20,000 wells (nearly 10 percent of all wells
located in the Appalachians). From surveys conducted in 1987 and again in 1990, it
is apparent not only that nearly all producing wells in the Appalachian region are
stripper wells, but also, that the wells are small stripper wells. For example, even
though a stripper oil well is defined as producing 10 barrels or less of oil per day,
our survey of Appalachian wells reveals that 89 percent or all primary oil wells
produce less than one barrel of oil per day. In the case of gas wells where stripper
production is defined as being less than 60 MCF per day, our survey reveals that 76
percent of all Appalachian gas wells produce less than 30 MCF per day. Wells that
were not stripper wells initially, become stripper wells after only a year or two of
production.

Recognizing that 89 percent of all primary oil wells produce less than one barrel
of oil per day, we have set forth in Table 3 a brief summary of operating income and
expenses for a typical Appalachian oil well which produces 0.93 barrels of oil and
2.8 MCF of gas daily. In such a case, the net revenue of $600.44 per month (after
payment of a 1/8th royalty) would be offset by a typical monthly operating cost (not
including overhead) of $375.64. After State and/or county production taxes, the net
operating income of 89 percent of typical Appalachian wells is $168.37 per month-
approximately $2,020.44 per year.

Table 3.-Operating Income of a Typical Appalachian Oil Well

Revenues
Gross oil sales, Bbid/Mo (Based on .93 BOPD) ............................................................................................ 28.27
Net oil sales, Bbld/Mo (After 1/8 royalty) ................................................................................................... . 24. 74
Net oil revenue, $/Mo @ $19.00/B ) ........................................................................................................ 470.0 6
Gross gas sales, M UF/Mo (Based on 2.8 MCF/D) ........................................................................................ 85.1
Net gas sa les, M CF/M o .................................................................................................................................. 74.5
Net gas reve ue, $/Mo @ $1.75/MCF ......................................................................................................... 130.38
New Com pany Re enue, $/M o ...................................................................................................................... $600.44

Expenses
Salaries and W ages ........................................................................................................................................ 93.42
Em ployee Benefirts ................................................................................................................... ...................... 50.43
Transportation. Service Equip .......................................................................................................................... 27.77
Contract Services and Qu ........................................................................................................................... 10.34
Pum p Repairs ................................................................................................................................................. 1 .79
Fuel and Pow er .............................................................................................................................................. 5.30
M aterials and Supplies .................................................................................................................................... 18.44
General Field Expense Dist (Foreman time and field accounting) ........................ 55.00
Com pressor Expense ........................................................................................................................................ 46.70
B rine Disposal ................................................................................................................................................. 17.69
Other (Right-o-way and road main., solvents, lubricants, etc.) ................................................................... 48.76

Total Operating Expense, $/Mo ............................................................................................................. 375.64

Production Taxes ..................................................................................... ....... ................................. 56.43

Net Operating Income ($/Mo) .............................................................................................................. $168.37/Mo
($2,020.44/Yr)
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Table 4
Effect of Increased Operating Costs

on Appalachian Oil and Gas Wells
Based on 1990 Survey of 19,875 Wells.
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A si gificant portion of our 20,000 well survey was devoted to the determination
from the operator's perspective of how increasing costs would impact on existing
wells. These results of this survey, shown in Table 4, indicate that as little as a $200
increase in annual costs will cause 11 percent of all wells to be rendered uneconomi-
cal forcing them to be plugged and abandoned. Increased annual costs of $2,000
would cause 32 percent of all wells to be plugged and abandoned. Given the exist-
ence of some 200,000 wells in the Appalachians, a $2,000 cost increase would result
in the plugging of some 64,000 wells. In addition to loss of the oil and natural gas
related to these wells, the Appalachian producers would be required to incur plug-
ging costs of approximately $640,000,000 (assuming an average plugging cost of
$10,000 per well).

In addition to the impact on existing wells, the expected return on investment of
new wells to be drilled would drop several percentage points as a result of a $2,000
increase in annual operating costs and several points because of a corresponding in-
crease in drilling costs. This means that a large percentage of wells that might have
otherwise been economical to drill would not be started because of these additional
regulatory costs. Even the wells that were still economical to be drilled would have
a shortened production life because of the additional costs. Of the 15,000 to 20,000
wells that would otherwise be drilled each year in these seven Appalachian States,
thousands would never be initiated. Costs that might otherwise seem insignificant to
wells with a stronger economic basis become matters of major concern for Appalach-
ian wells.

If this type of economic impact were necessary to correct a significant environ-
mental problem, the public policy issue at hand would be more difficult. However,
such is not the case. As has been determined by EPA, existing regulatory programs
are adequate to assure the proper management of oil and gas wastes. Continued ef-
forts by EPA and the IOGCC to work cooperatively with the States to refine their
regulatory programs is the most effective way to continue to protect the environ-
ment and to preserve a viable domestic oil and gas industry.

VI. CONCLUSION.

The oil and gas industry is of major importance to the United States. Beyond the
contribution which the industry makes in terms of jobs and tax revenue, the oil and
gas industry plays a vital role in the country's balance of payments and national
security. It is not in the best interest of the United States to continue to rely on
energy sources that are external to our borders and vulnerable to the volatilities of
foreign government. The Gulf War should serve as a reminder of how dependent the
United States has become on foreign oil.

The common interest of the oil and gas industry, regulatory agencies, environ-
mentalists and the public is the protection of human health and the environment.
EPA's Report to Congress found that the oil and gas industry waste rarely pose sig-
nificant threats to human health or the environment when managed in accordance
with existing regulatory programs. The differing States and regions of the country
have unique environmental conditions which do not lend themselves to a uniform
national program. The individual States are best suited to fashion appropriate envi-
ronmental regulatory programs for oil and gas wastes, while recognizing the eco-
nomic capabilities of the oil and gas operations they regulate. The Appalachian Pro-
ducers urge Congress not to revise the Federal hazardous waste program as it regu-
lates the oil and gas industry and, instead, to rely on existing State and Federal
regulatory authority to regulate the management of oil and gas waste.

STATEMENT OF DOMESTIC PETROLEUM COUNCIL

This statement and case study are submitted on behalf of the Domestic Petroleum
Council. The Domestic Petroleum Council ("DPC") is a national trade association
representing 17 medium to large independent companies actively engaged in the ex-
ploration and production of domestic crude oil and natural gas. DPC companies are
committed to carrying out their operations in a manner that protects human health
and the environment.

Statements submitted on behalf of other oil and gas trade associations explain
why the issue of oil and gas exploration and production wastes is of such impor-
tance to our industry and detail how proposed changes in existing procedures will
have immediate and dramatic conseguences for domestic energy production and
Americals energy security. The econometric study recently completed for the lier-
can Petroleum Institute ("API") by Gruy Engineering of Dallas, Texas estimates the
additional costs associated with proposed new requirements on E&P wastes if they
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were brought under the regulatory scheme outlined for non-hazprdous industrial
wastes in S. 976.

DPC believes that it would be helpful to the subcommittee to illustrate the impact
of the proposed new RCRA requirements on a typical oil and gas property currently
producing in the State of Texas. A cash flow analysis was run on an existing lease
with oil, gas, produced water, and operating expense projections. Then a second run
was made with the additional cash outlays required to comply with the projected
regulatory requirements described in the Gruy Engineering Study. Those analyses
vividly demonstrate that the proposed new regulations would have significant eco-
nomic impacts on this property without any observable corresponding improvements
to the environment.

Attachment I to my statement is a lease plat of the test case lease. This lease
consists of six producing oil wells and one water disposal well which is injecting pro-
duced water 2,000 feet below the oil producing reservoir. The production volumes
consist primarily of oil with some gas and water. The same criteria and assumptions
could be applied to gas wells with approximately the same results.

Attachment II is the projected lease performance to economic limit under current
regulations. Development began in 1988 with the drilling of six successful producers.
Production from the six producing wells peaked in 1989 at 144 barrels of oil per day
(24 BOPD per well). Water production began immediately at 6 barrels of water per
barrel of oil. This necessitated the expense of a disposal well to properly dispose of
produced water. Gas production consists of 0.3 MCF per barrel of oil produced. This
ratio was held constant in the projections.

As can be observed on the graph, oil production declined at an annual rate of 12
percent as the reservoir pressure was depleted. Water production increased at a con-
stant rate commensurate with similar reservoirs of this nature. Two and one half
years of performance enabled a projection to be made of future performance. The
same projections were used in both cases for the cash flow comparisons. Oil prices
were held constant at $20 per barrel, gas prices at $2.00 per MCF and operating
costs were held constant from 1991 figures.

A second run was made altering only the increased cash requirements as a result
of the new Subtitle "D" classification for exploration and production wastes. Attach-
ment III outlines these added costs, which were taken from the Gruy Study for con-
sistency. A major assumption was made here, however, that should be noted-no
corrective actions were required for permit compliance. Therefore, in our example
no allocations of money were made for corrective actions. If a RCRA facility investi-
gation were required, $300,000 would have to be spent to determine if remediation is
required.

Attachment IV graphically depicts the results of the Base Case Subtitle "D" cash
flow analysis. The economic limit was increased from 3.8 BOPD to 7 BOPD per well.
The economic life of the' lease was decreased from 12 years to 8 years, resulting in
lost reserves, lost taxes and royalties, lost work for multiple employees and lost in-
centives for continued development.

Attachment V compares the results of the economic analysis. In summary, the
Subtitle "D" case resulted in reducing the producing life by one third, reducing the
recoverable reserves by 20 percent, and a large increase in cash outlays that, in
most cases, would be very difficult for any oil producer, particularly the independ-
ent who is so dependent on immediate cash flow, to drill additional wells.

In preparing this presentation, it should be noted that several assumptions were
made which, if changed, would portray an even less attractive scenario. Operating
expenses remained constant and no corrective actions were required on site. Even
the selection of the lease was representative of the upper end of well production
quality. Attachment VI is a graphical representation of U.S. onshore oil well popu-
lation by quality. For example on the graph, the first bar represents wells making
0-60 barrels of oil per month or less than 2 barrels of oil per day. These wells consti-
tute nearly 50 percent of all oil producing wells. The example of 17 BOPD per well
is in the top 2 percent of all oil producing wells. This means that 98 percent of all
oil producing wells would suffer greater hardships than this example and potential-
ly could be shut in immediately, unable to meet even permitting or start-up costs
under the Subtitle "D" case.

This example has only demonstrated the significant economic impact as a result
of more stringent Federal regulations. The real question is whether more regulation
is really required at all. As indicated in previous testimony, EPA's comprehensive
two-year analysis stated: 1iFurthermore, since existing State and Federal programs
already control oil and gas wastes in many waste management scenarios, EPA
needs to impose only a limited number of additional controls targeted to fill the
gaps in the existing programs. Subtitle "C" with its comprehensive "cradle to
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grave" management requirement, is not well suited to this type of gap-filling regula-
tion." I

Subtitle "D" is also not as well suited as existing State and Federal programs.
E&P wastes are low in toxicity and are generated at a vast number of sites which
are small in size and vary greatly in their environmental settings. They are current-

-ly regulated extensively, and for the most part effectively, at the State level by oil
and gas agencies with Federal oversight under the Safe Drinking Water Act and the
Clean Water Act. The EPA indicated in its report that it was willing to work with
States to encourage improvement in the States' regulations and enforcement of ex-
isting programs. The DPC and its member companies have also expressed a willing-
ness to work with EPA, IOGCC and individual States in their continuing efforts to
bring about effective programs for State control of E&P wastes.

The Domestic Petroleum Council hopes that this example will be a benefit in the
subcommittee's consideration.

' EPA 1988 "Regulatory Determination for Oil and Gas and Geothermal Exploration, Develop-
ment and Production Wastes."

48-465 0 - 91 --8
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Attachment I
XYZ Lease Plat

Dry Hole
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0#1 # Dry Hole
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Attachment II
Projected Lease Performance

To Economic Limit With
Current Regulations

. Oil Price $20 Per B8L
Gas Price $2.00 Per MCF

All Wells Drilled (6)

II

* 1-

1991 1 19 190 190 200 200 -200 2
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Attachment III
Subtitle "D" Case

Assumptions

Additional Costs
Added Costs One Time Annual

o One Pit Eliminated At
Production Facility $50,000

• One Pit Eliminated At
Disposal Facility $95,000

Retrofit One*Workover Rig
With Tank. Cost Allocated
Based On Available Rigs
And Total Wells in Texas $260

• Haul*Workover Waste
To Offslte Facilities $13,000

Permitting Requirements $16,000 $105,340
For Disposal Facilities

P Haul Associated Waste
To Offelte Facilities $72

• Oil/Saltwater Spill Insurance $3,500

P Assume Permit Fee Of $2
Per Ton Of Produced Water 400/BBL

Assume No Corrective Actions Required For Permit
Requirements

* A workover consists of remedial work on a producing well to enhance
Its ability to produce hydrocarbons
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Attachment IV

Projected Cash Flows
With Base Case And
Subtitle "D" Case *

Total Revenue

Equates To 7 BOPD
Per Well
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* These case flows do not Include the initial capital Investments
required for drilling, equIpIng, completing and plugging the oil
wells and water disposal well or for facility construction costs.

Equates To 3.8 BOPD
Per Well
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Attachment V
Base Case vs. Subtitle "D" Case

Base Case Subtitle "D" Case Difference

Production Conparisono

6 Producers 6 Producers -

1 Disposal 1 Disposal -

Economlo We 12 Years 8 Years Reduced By
1/3+

Rerve IProduced 270,615 BBL OIl 217,952 BBL Oil Reduced By 20%
8,133 MCF Gas 68,566 MCF Gas Reduced By 20%

Expense Comparmisons

Immediate IncennaCashotlas 0 $170,440 $170,440

Additional Annual 0 $122,000 $122,000
Increae
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Attachment VI

U.S. Onshore Oil Well
Population & Producing Rate

(Gruy Engineering Corporation
Report - RCRA Study 7/30/91)

XYZ Lease Used In Example

Is Much Better Than Average
l .u Lease In U.S.
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THE RESOURCE CONSERVATION AND
RECOVERY ACT AMENDMENTS OF 1991

THURSDAY, SEPTEMBER 12, 1991

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON ENVIRONMENTAL PROTECTION,
Washington, DC.

MUNICIPAL AND TRIBAL LANDS WASTE ISSUES
The subcommittee met, pursuant to recess, at 10:07 a.m. in room

406, Dirksen Senate Office Building, Hon. Max Baucus [chairman
of the subcommittee] presiding.

Present: Senators Baucus, Chafee, Warner, and Lieberman.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCUS. The committee will come to order.
This is one of the final hearings on RCRA reauthorization this

year. Today's hearing will cover several subjects--one is treatment
of municipal ash; the second, siting of landfills and incinerators es-
sentially on Indian reservations; and also some other municipal
waste issues.

I am going to insert my statement in the record because we're
getting a late start this morning. I offer apologies to the witnesses
and others for the delay.

We have two panels. The first scheduled panel, which is not here
yet, will be Senator Daschle and Senator Inouye who have very im-
portant views and contributions on siting of landfills and inciner-
ators on tribal lands. So we will move to the second panel. If Sena-
tor Daschle and Senator Inouye come soon, I think I might ask
them to speak as soon as they can in deference to them and I ask
the forbearance of the witnesses in that event.

Pending the arrival of Senators Daschle and Inouye, the panel
that we will have on the issues that I just outlined are Mr. Randall
Franke, County Commissioner of Marion County, Salem, OR; Allen
Moore, President of National Solid Waste Management; Paul Var-
ello, Chairman and CEO of American Ref-Fuel, Houston, TX; and
Mr. Hank Cole, Director of Research Department, Clean Water
Action, Washington, DC.; and Mr. Franklin Ducheneaux, a consult-
ant on behalf of the Campo Band of Mission Indians, Washington,

-DC.
Let's begin with you, Mr. Franke.

(227)
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I would like to remind the witnesses that your statements will
automatically be included in the record, and I urge you to keep
within the five-minute rule. When the red light shines, I have to
ask you to begin to wind up.

[Senator Baucus' statement follows:]
OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR FROM THE STATE OF

MONTANA

Yesterday, we focused on mining and oil and gas wastes-the so-called special
wastes. Today, we will turn to municipal waste issues.

It is true that municipal waste represents only a small fraction of our waste vol-
umes. As we heard yesterday, almost 5 billion tons of mining and oil and gas wastes
are generated each year.

Municipal waste volumes pales by comparison. Collectively, we throw out only
about 180 million tons of trash each year. But the problems from municipal wastb is
just as real. And the size of the problem is growing at a record pace.

Thirty years ago, we threw out about half as much trash as today. Ten years from
now, if present trends continue, we will toss out over 200 million tons--10 percent
more than today.

To make matters worse, as our waste heap continues to grow, we are running out-
of safe and secure places in which to manage this trash.

In 1960 there were some 30,000 landfills. Now there are about 6,000, and many
more will close in the next few years. Unfortunately, old landfills are not being re-
placed with new ones, often because of public opposition to siting.

To overcome this opposition, some waste management companies are aggressively
looking to eite landfills and incinerators on Indian reservations. By siting on Indian
lands, waste companies can negotiate siting proposals and requirements with the
tribe. And they can avoid the long regulator battles with State regulators and the
public which often accompany siting proposals.

Then there is the problem that some landfills are releasing mercury, cadmium,
lead, ammonia, and other dangerous substances into the environment. In fact, over
180 municipal landfills are so dangerous that they are now Superfund sites. And
another 163 municipal landfills with health and environmental hazards have been
identified by EPA.

The solution to this problem includes three distinct but related parts, which are
all addressed in S. 976, legislation I introduced along with Senators Chafee and Bur-
dick to reauthorize RCRA.

First, we must reduce the amount of waste we generate, before it becomes a prob-
lem. Next, we must recycle what can be recycled.

Finally, even if we maximize our pollution prevention and recycling efforts, there
will always be waste. So the third part of an effective solid waste policy is better
waste management.

Like it or not, landfills and incinerators are an important part of our nation's
waste management system. Therefore, We must ensure that these facilities are de-
signed with the best environmental controls.

This brings us to the topic of today's hearing. How can we ensure that the waste
that we generate is safely managed?

The legislation that I have introduced, S. 976, includes Federal criteria for manag-
ing municipal waste and municipal incinerator ash. And it includes mandatory
planning requirements to ensure that enough safe disposal sites will be available to
handle the waste generated in each State. I will be interested in hearing from our
witnesses their views on this proposal.

I am also interested in hearing from the witnesses their thoughts on EPA's new
municipal solid waste landfill rule, promulgated yesterday.

I understand that EPA's rule may include some of the same requirements as S.
976. 1 am interested in whether additional legislation such as the provisions in S.
976 is still necessary.

I thank our witnesses from coming this morning and sharing their expertise with
this committee. I look forward to hearing their views.

STATEMENT OF RANDALL FRANKE, COUNTY COMMISSIONER,

MARION COUNTY, SALEM, OREGON

Mr. FRANKE. Thank you, Mr. Chairman, members of the subcom-
mittee. I am Randall Franke, County Commission for Marion
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County, Oregon, and third vice president of the National Associa-
tion of Counties. I am here today to testify not only on behalf of
NACO, but also in my capacity as co-chair of the Local Govern-
ment Solid Waste Action Coalition, SWAC, which includes in addi-
tion to NACO the National League of Cities and the Solid Waste
Association of North America.

I would like to take this opportunity first to thank you and your
colleagues on the Environmental Protection Subcommittee for be-
ginning to tackle many of the major problems associated with the
management of solid waste in our country today. My testimony
will focus on seven areas that we consider particularly important
to local government contained in RCRA. I would like to request
that the attachments to my written statement also be incorporated
into the hearing record.

Senator BAUCUS. So ordered.
Mr. FRANKE. First, as a local elected official in a community that

exercises the waste-to-energy option, I wish to commend the com-
mittee for rejecting the simple and politically expedient option of
imposing a moratorium or an outright ban on the use of this
method as a solid waste management tool. Local governments need
as many options as they can get today not fewer of them.

Last year in your deliberations on the Clean Air Act, Congress
reached consensus on standards for air emissions from waste
energy facilities. It remains essential for you to complete the job
and develop standards for ash disposal facilities as well. Despite
the positive benefits, controversy regarding the safe disposal of ash
has damped the ability of many local governments to include waste
energy facilities as part of their integrated solid waste manage-
ment programs.

First, we applaud the provisions in the legislation that designate
ash as a special subtitle D waste. We believe that the monofill ap-
proach to ash disposal is an appropriate management strategy. But
we would like to suggest that the S. 976 requirement which man-
dates both a composite liner and an additional flexible membrane
liner is inappropriate to be included in the legislation for several
reasons. We're also concerned about the proposed requirement for
the treatment of fly ash prior to the disposal in a monofill. In addi-
tion, we believe that the requirements for testing ash prior to dis-
posal in a sanitary landfill in addition to requiring the fly ash to be
treated before it is combined with bottom ash is a costly overkill
not substantiated by current testing data in the field. We would
also like to encourage your legislation to focus on the potential
beneficial use of ash.

Second, we sincerely applaud and commend you for the recycling
provisions in S. 976. You have taken a number of bold initiatives
and recognized that without Federal intervention in market cre-
ations the potential for warehouses full of unrecycled "recyclables"
is very real. We fully support your minimum content standards.
We appreciate that your recycling requirements are goals not man-
dates. And our coalition also supports mandatory deposit legisla-
tion on such items as beverage containers, batteries, and tires.

Third, a major problem in municipal solid waste management is
the absence of uniform definitions and sampling and reporting
methodologies. As waste reduction, recycling, and utilization goals
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are established, the lack of uniform measurement and reporting
methods will make it impossible to determine compliance or goal
achievement. We would ask that the legislation require EPA to
deal with these deficiencies.

Fourth, waste reduction initiatives are important steps that the
Federal Government can take in easing the crisis in solid waste
disposal. From the local perspective, we believe a Federal initiative
establishing a materials use policy is necessary. Such a policy
would include packaging standards and a national packaging re-
duction goal, limits on the development of new disposable products,
as well as reductions in toxic constituents in products that ulti-
mately find their way into the waste stream; incentives for bulk
packaging efficiencies as a consideration, along with recycled con-
tent, in Government procurement policies.

Fifth, we commend the committee for recognizing the importance
of sanitary landfills as part of integrated solid waste management
today. As with some of our concerns in the ash disposal facilities,
here, too, we are concerned though by including specific design re-
quirements in the legislation. In this particular instance, the lan-
guage not only specifies liner thickness, but also specific liner ma-
terials. To write engineering specifications into the legislation is,
we believe, inappropriate.

Sixth, section 402 of S. 976 addresses the development of State
and regional solid waste plans. We believe the intent of this section
is valid, but we urge the committee to consider expanding the re-
quirements to include integrated solid waste management plans for
all three levels of Government. Local Government can and will
plan for capacity from combustion and use of landclls. But the
States and Federal Government must address waste reduction and
recycling.

Seventh, and finally, training, continuing education, basic and
applied research is needed to provide the personnel, science, and
technology to carry out the purposes of S. 976, and we would urge
the committee to include a national commitment to provide for
those needs in the RCRA reauthorization.

Thank you, Mr. Chairman and members of the committee, for
your attention and the opportunity to testify today on this very im-
portant issue.

Senator BAUCUS. Thank you, Mr. Franke, very much.
Mr. Moore, you're next.

STATEMENT OF ALLEN MOORE, PRESIDENT, NATIONAL SOLID
WASTES MANAGEMENT ASSOCIATION

Mr. MOORE. Thank you, Mr. Chairman. As you know, my associa-
tion is the trade association oi the private waste services industry.
Last year before this committee, I talked about the garbage time
bomb; that is the steady decline of municipal waste disposal capac-
ity in the U.S. Well, I think this turns out to be an important week
in de-diffusing that bomb. Yesterday was the long-awaited "D
Day"; the day that the subtitle D rule was signed. More on th(t in
a moment.

This hearing is also an important event. It means that RCRA
moves i other step forward. I certainly commend you, Mr. Chair-
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man and Senator Chafee, for your leadership on the issue. We in
the industry are encouraged by the joint effort to establish a Feder-
al framework to guide the management of solid waste in the U.S.
into the next century. We fully support the enactment of clear Fed-
eral policies to assure, first of all, that all waste is managed in a
manner which protects human health and the environment; and
second, that communities across the country have the broadest
range of options from which to create comprehensive integrated
waste management systems.

Let me turn briefly to the bill and mention a few areas that we
believe could be improved.

First of all on State planning. This is critical. I know that some
States are resisting these provisions, but we urge you to hang
tough. State plans combined with Federal minimum standards are
the key to assuring needed new capacity. Federal review and ap-
proval of those plans is essential. We do believe that the process
laid out may be overly ambitious and, therefore, somewhat more
expensive and time consuming than is absolutely necessary to
achieve the objective. We have some concerns about the timing re-
quirements that risk dragging out the process-but maybe we can
explore those independently with the staff.

The EPA, to do this right, is going to need additional resources.
Therefore, I urge you not to grant new responsibilities to an al-
ready overburden agency unless you're prepared to give it the re-
sources needed to carry out those responsibilities.

On the subject of permitting, we're generally supportive of the
bill's provisions, particularly those which make explicit EPA's au-
thority, on an exception basis, both to issue permits and to assure
their compliance. We suggest, however, that certain requirements
be reexamined. For example, we believe that it is bad public policy
to limit the term of permits in Federal law. Permits should be
based on the lifetime capacity of the facility being proposed, and
are properly the purview of the State issuing authority. For exam-
ple, a landfill that has a planned capacity of 20 years should logi-
cally be permitted for 20 years. The 5-year permits in the bill are
inconsistent with the time frame of the planning provisions and
are well short of the requirements of the financial community
which needs assurance of a reasonable return on investment over
the life of such projects.

Second, a permit fee doesn't need to be authorized by Federal
law since States already have the authority to establish user fees
and, in any case, the proposed fee strikes us as higher than neces-
sary. Small communities, where disposal fees often range from a
few dollars up to $15 per ton, may become the unintended victims
of a sincere effort to create resources at the State level. That addi-
tional resources may be required by a State to manage solid waste
disposal properly is not an issue, nor do we oppose user fees based
on the cost of and dedicated to the services provided. We do ques-
tion whether the fee and its escalator provisions proposed in the
bill are not simply a national tax on the generation of solid waste,
and whether such a scheme is the most equitable way to finance
State oversight of the disposal system. I would point out that a $2
per ton fee will cost a community of 25,000 people about $40,000 a
year.
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A word on the D rule. Since this is only the first day after what I
call "D Day," we still aren't sure what we have from EPA; the rule
is not in our hands yet but we think we like it. We have long sup-
ported environmentally sound standards and we've been very
active, as you know, in recent months at the White House and
OMB trying to free the D rule. Hopefully, it will make moot the
need for your language and your bill can then be used to correct
any deficiencies that we all may find in the rule.

Mr. Varello, one of our members, is going to talk at some length
about the bill's ash management provisions, and, most particularly,
the latest scientific findings on ash management. I urge you to
listen to that testimony closely. We know that the D rule alone will
cost over $330 million a year. We don't believe there is any reason
to add even more to the Nation's bill when the added costs are not
justified by the scientific evidence. That evidence is based in large
part on European experience where the waste energy option plays
such a large role in comparison to the U.S.

Mandates to buy more protection than we need won't by them-
selves stop new plants or new facilities from being built, but they
will divert scarce public resources away from other competing
social needs.

Thank you, Mr. Chairman.
Senator BAucus. Thank you, Mr. Moore.
Mr. Varello, that's your introduction.

STATEMENT OF PAUL VARELLO, CHAIRMAN AND CEO, AMERI.
CAN REF-FUEL, HOUSTON, TEXAS, AND DEPUTY CHAIR, THE
INSTITUTE OF RESOURCE RECOVERY
Mr. VARELO. Thank you, Mr. Chairman. I am Paul Varello, the

Chairman and Chief Executive Officer of American Ref-Fuel, a
major waste to energy company. I am testifying today as Deputy
Chairman of the Institute of Resource Recovery, the trade associa-
tion of private firms that design, build, and operate waste to
energy facilities.

Mr. Chairman, I would like to take this opportunity to emphasize
my key points regarding S. 976.

First, waste-to-energy is an essential part of an integrated solu-
tion to our growing problem of municipal solid waste disposal. The
fundamental policies of S. 976 regarding ash management and dis-
posal provide a basis for this to occur.

Second, substantial recent scientific data demonstrate that ash
from municipal waste combustion is not hazardous. It can be safely
disposed of in modern facilities and presents no significant risk to
human health and the environment. My written testimony con-
tains several specific suggestions to bring the technical provisions
of S. 976 into accord with the science.

Let me first talk to you about the nature of ash-replacing sci-
ence fiction with science, if you will.

My written testimony references extensive studies and test re-
sults from the past several years. Much of this work was co-spon-
sored by either the EPA or the California Department of Health
Services. The research focused on the character of ash and its be-
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havior when disposed of in actual landfills. The results are abso-
lutely clear. To quote one of the EPA studies,

The data indicate that although the leachates are not used for drinking purposes,
they are close to being acceptable for drinking water use as far as the metals are
concerned.

The study found that the only substances in leachates which would
exceed safe drinking water standards were salts. Leachates were
essentially seawater. The California study was equally clear in con-
cluding that

The ash possesses intrinsic physical and chemical properties rendering it insignifi-
cant as a hazard to human health, safety, livestock, and wildlife.

What's more, these studies were done in actual landfills.
If there is anything I want this committee to understand, it is

the distinction between lab tests on ash and field tests. Years ago
there were no field data so lab tests were used. Lab tests were sup-
posed to predict what would happen in the ground. Now we have-
field data. However, we can see that leachate from ash is not a
problem.

Mr. Chairman, I spent a lot of time in South Carolina and an
analogy here involves-the Michelin Tire people, who for years
tested new tire designs in a lab. Later on they discovered that put-
ting those tires on cars and trucks, loading them up under real
conditions, and putting them on the road proved to be a lot more
reliable way of testing the life and wear of those tires. The same
parallel applies here to ash. The actual field conditions are a lot
more reliable and predictable than anything we can scale up in the
lab.

To my second point, waste-to-energy can and should play an im-
portant part in solving the waste disposal problems of communities
across the country. Waste-to-energy already serves millions of
Americans and substantially prolongs the life of existing landfills.
This year, it will produce the energy equivalent of over 45 million
barrels of oil, about the same amount the U.S. imported from
Kuwait before the war. In short, waste-to-energy provides an essen-
tial response to our Nation's critical needs for safe waste solutions
and increased energy demand while reducing our dependence on
imported oil.

Opponents of waste-to-energy would like to see a moratorium on
incinerators. They don't want incinerators to impede recycling.
Frankly, neither do we. Where we part company is in our need to
be responsive to people who have to take care of garbage for a
living-city managers, county sanitation commissioners, and
others. They have to make realistic planning assumptions and they
know, like we do, that there is no moratorium on garbage. The
stuff keeps piling up.

In conclusion the IRR generally supports the ash management
provisions of S. 976. We believe that this legislation can be very ef-
fective in solving the growing problems of waste disposal in our
Nation. It has been said that "everybody wants their garbage
picked up but nobody wants it put down." Waste-to-energy helps
put it down in a safe, clean, and productive manner.

We appreciate your attention to our views, Mr. Chairman, and
we look forward to any questions.
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Thank you.
Senator BAUCUS. Thank you very much, sir.
Next, Mr. Cole.

STATEMENT OF HENRY S. COLE, DIRECTOR, SCIENCE AND
POLICY RESEARCH DEPARTMENT, CLEAN WATER ACTION,
WASHINGTON, DC, ACCOMPANIED BY ROBERT COLLINS, DI-
RECTOR, SOLID WASTE PROGRAMS, CLEAN WATER ACTION
Mr. CoLE Thank you, Mr. Chairman. My name is Doctor Henry

S. Cole. I am the Science and Policy Director for Clean Water
Action. With me today is Robert Collins, who heads our Solid
Waste Program.

Clean Water Action is a national environmental organization
with nearly a million members in 15 States. We greatly appreciate
the opportunity to address the committee on the critical issue of
municipal waste.

We are convinced that the public supports an environmentally
sound waste management system based on reduction, reuse, and re-
cycling. And we know, Senators, that the members of this commit-
tee share the same -basic desire. The fundamental question is how
do we get there.

Our written testimony provides a number of recommendations
that we believe are needed to get there. The most important are:

1. A moratorium on the construction of new municipal waste in-
cinerators.

2. The requirement that municipal incinerator ash be managed
as a hazardous waste under subtitle C of RCRA, using the most
protective containment systems available-that is double-lined
monofills with leak detection.

Make no mistake about it, environmental organizations in Wash-
ington and around this country are unified on these points.

Let me turn now to ash management.
Senator CHAFEE. Now what are the two points again? A morato-

rium on construction of municipal waste incinerators and incinera-
tor ash treated as hazardous waste under subtitle C.

Mr. CoLE That's correct, with the most protective containment
systems--that's double-lined monofills.

We have a number of other recommendations, and there are a
number of very good items in S. 976 which will promote markets
and procurement, et cetera. We're supportive of those.

As far as ash management, existing incinerators currently
produce about 5 million tons of ash each year. It is loaded with
lead, cadmium, chromium, and other highly toxic metals which do
not break down over time. Forever is a long period of time to con-
tain wastes.

The volume of ash is expected to grow as new burners come on
line. We appreciate that the committee recognizes the urgent need
to establish national requirements. At present, ash is being regulat-
ed differently in each State. Unfortunately, much of it is being dis-
posed in an unsafe manner-together with garbage in unlined
landfills and worse. For example, several years ago ash from Wash-
ington, D.C.'s incinerator was dumped on the grounds of the St.
Elizabeth Hospital right next to the Anacostia River.
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There is also a trend to incorporate ash in road aggregate and
other building materials. These ash utilization projects are proceed-
ing without any standards or guidance from the Federal Govern-
ment. Let's stop and think about this. Roadways are pulverized by
traffic and weather. Ash-laden materials are ground into dust. This
means that urban street dust and drainage waters are likely to be
enriched with lead and other heavy metals. We have removed lead
from gasoline and paints-at considerable expense-because it im-
pairs the mental development of children even at low exposures.
Why would we want to add lead to our roads and sidewalks?

Ash should be managed only under the most protective regime
under subtitle C of RCRA. Let's call ash what it is- a hazardous
waste that contains high concentrations of persistent toxic sub-
stances, substances that can leach into drinking water, that can be
inhaled, ingested, and can build up in our food chains. Subtitle C
inclusion would ensure that all ash disposed would be in state-of-
the-art facilities with double liners and leak detection, the ash
would be manifested so we'll know exactly where it is going, and it
will also ensure that landfills are closed with composite liners. In
addition, ash should be disposed of 3olely in monofills since min-
gling it with garbage greatly increases the potential for leaching.

Recognizing that even the best containment systems will inevita-
bly fail, we must minimize the production of incinerator ash to the
maximum extent practicable. Unfortunately, S. 976 sets up a
system of ash management that is far less protective than the one
we recommend. There are numerous disposal options that enable
operators to meet minimum requirements. The problem is that
none of them require the most protective approach-a monofill
that has two liners and leak detection. If the ash tests okay, it can
go into a single-lined landfill; if you monofill, you don't have to
have leak detection; and so forth. There are numerous variances,
delays, and extensions. For two-and-a-half years after enactment
ash may be disposed of in unlined landfills, et cetera.

Let me finish by saying that while incinerators may accomplish
one purpose-a reduction in the volume of waste-they do so at a
staggering environmental cost; a cost not only for this generation,
but for future generations.

I don't have time to talk about the mercury problem. Municipal
incinerators are a major source of atmospheric mercury which is
contaminating the fish of this country.

And finally, incinerators represent, despite what has been said
here today, a major barrier to waste reduction, recycling, and com-
posting. Incinerators compete for the materials that make recycling
and composting most viable- paper, cardboard, yard waste, et
cetera. And incinerators compete for scarce capital. The conflict be-
tween incineration and recycling is growing more evident every
day. The war for trash in on. All you have to do is read the news-
papers and you'll find examples of incinerators that don't have
enough trash; of communities that are being forced to decide
whether to go forward with recycling and composting programs--

Senator BAUCUS. I'm going to have to ask you to summarize your
testimony, Mr. Cole, as best you can.

Mr. CoLE Okay. In short, we feel that a provision like that in
H.R. 3253, which is a moratorium until the year 2000, introduced
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by Congressman Peter Kostmayer and co-signed by 24 members of
the House thus far, is necessary. This has been backed by 500 State
and local groups and more than a dozen national organizations, in-
cluding Sierra Club, the Environmental Defense Fund, and NRDC.

Thank you very much.
Senator BAUcus. Thank you.
Our final witness is Mr. Ducheneaux.

STATEMENT OF FRANKLIN DUCHENEAUX, DUCHENEAUX,
GERARD AND ASSOCIATES, WASHINGTON, DC, ON BEHALF OF
THE CAMPO BAND OF MISSION INDIANS
Mr. DUCHENEAUX. Thank you, Mr. Chairman. My name is Frank

Ducheneaux and I am a member of the consulting firm of Duchen-
eaux, Gerard and Associates. Our firm has been retained by the
Camp Band of Mission Indians in southefln California relative to a
proposed siting of a waste disposal facility on their Reservation,
and I present testimony on their behalf. Mr. Ralph Goff, Chairman
of the Band has asked us to extend appreciation for the invitation
here.

In the testimony we submitted for the record and the short oral
summary, we hope to do about three things. I know, Mr. Chairman,
that a representative of the Band met with you on the project, but
we hope for the record to give the committee a little idea of what
the tribe is and the project; help to dispel the erroneous idea that
there is some kind of crisis existing relating to the rampant siting
of waste disposal sites on Indian lands; and also to make a few rec-
ommendations to the committee relative to assisting those few
tribes that might see that as an alternative in protecting them-
selves and their communities in an environmentally safe way.

The Campo Band is a small tribe, about 500 members, on a Res-
ervation of about 15,000 acres. The Reservation is very barren,
high desert, arid, unproductive-

Senator BAUCUS. Where is it?
Mr. DUCHENEAUX. Southern California. The southern boundary

is about a mile from the Mexican border. The lands are usable for
marginal grazing purposes. Like reservations around the country,
Mr. Chairman, including your State, there is high unemployment
on the Reservation of employables- probably over 50 percent-and
a lot of poverty and all the ills that go with that.

In about the mid-1980s, the County of San Diego, recognizing
that it was running out of landfill sites, began to look around the
county at potential sites for new landfills. They, in fact, identified
the sites on the Campo Reservation as potential sites. Initially, the
Tribe and its members reacted like a lot of communities do-no
way were they going to site a facility on their Reservation.

The General Counsel of the Tribe, which is all of the adult mem-
bers of the Tribe, directed the Chairman to begin to look at means
of bringing economic development to the Reservation to deal with
the poverty and unemployment. They examined many, many alter-
natives, including gambling. The site is so remote, so barren, so un-
productive that there simply was not realistic opportunity for eco-
nomic development. Thcy then seized upon the idea of a waste dis-
posal site and pursued that. They pursued it, Mr. Chairman. There
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was no company that came to them, overreached them, imposed
upon them, took advantage of them. The Tribe initiated it; they
pursued the process.

My statement, Mr. Chairman, is very clear that the Tribe was in
command throughout this process. They interviewed a number of
waste disposal sites around the country and they finally selected
the Mid-American Waste Disposal Site out of Ohio. I won't go
through the process that the Tribe went through, Mr. Chairman.
Suffice it to say that they were very deliberate, very careful, they
attempted to include the State, the local community, EPA, the
Bureau of Indian Affairs; in many cases, asked for the assistance of
those entities and individuals in preparing this. I think they've
done a very good job.

We are here to recommend that this kind of process is something
that other tribes that might be thinking about this could go
through. The benefits that this project could bring to the Tribe are
fairly obvious. The Tribe has negotiated a very favorable agree-
ment with Mid-America and with the recycling company that they
have entered into agreement with. The funds and revenue that will
come to the Tribe will abolish unemployment on the Reservation
for those members who are willing to work. It will provide employ-
ment for the surrounding community. Half of the revenue will be
reinvested by the Tribe to develop other economic opportunities;
half of the revenue will be used for a strong, stringent, enforce-
ment capability that the Tribe has developed and will apply to not
only the waste disposal facility here, but all other environmental
activities on the Reservation. As I said, there will be full employ-
ment for the Reservation, and hopefully the Tribe could use this to
achieve that long-sought goal of Tribal economic self-sufficiency.

Mr. Chairman, there are applicable laws. There seems to be a
feeling that this is a rampant, unregulated activity which tribes
are proposing. There is, first of all, tribal law. I would hope that
this committee and other committees of Congress would give
Indian Tribes, as Governments, a kind of credibility and credence
that they deserve. They can regulate. They are as concerned about
their environment as any community, perhaps more. They have
their own regulations. The Campo's are more stringent than the
California regulations, upon which it is based. There is Federal law
which applies. Where a Tribe is going to lease its lands for any
kind of activity, including this, they have to go through an EIS be-
cause it is a major Federal action. The EIS, if it is properly fol-
lowed, will explicate for the tribal members in the community
what the environmental impact is. But if the environmental impact
of this proposal is unacceptable to anyone, it will be unacceptable
to the tribal members and the proposal will come to a halt. In addi-
tion, the Secretary has to approve these leases, and he should take
into consideration, and does take into consideration, these kinds of
environmental impacts that come out of the EIS. In addition, Mr.
Chairman, as you know, Title D of RCRA does apply to Tribes on
the solid waste nonhazardous disposal sites through the citizen
suits. The recent Blue Lakes case in Federal court made clear that
Tribes are subject to citizen suits with respect to violations of the
open dump provisions in Title D.
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Mr. Chairman, our statement contains a number of recommenda-
tions, both to the administration and the committee, on things that
could happen which would help Tribes, those few Tribes that are
interested in this, to protect themselves, protect the surrounding
communities that are concerned, and yet exercise their Tribal sov-
ereignty and pursue economic development projects.

In addition, Mr. Chairman, the Tribal attorney has or will
submit specific recommendations to the committee with respect to
amendments to RCRA that the Tribes can support.

Thank you, sir.
Senator BAUCUS. Thank you very much, sir.
Mr. Cole, I would like to explore with you a little bit your rea-

sons for suggesting a moratorium on incinerators until at least the
year 2000, as well as your other major recommendation that all
waste incinerators be treated as subtitle C.

First point first. What is your bottom line basic argument? Why
should there be a moratorium on incinerators? What is the human
health hazard, what is the environmental hazard that you see that
warrants a moratorium on incinerators until at least the year
2000?

Mr. COLE First of all, we think that it is an inappropriate man-
agement tool for waste. The reasons are simple. If you look at more
than 80 percent of the waste stream, you will find that it is either
recyclable or noncombustible. You can add a little bit more to look
at those wastes which have toxics in them which can lead to toxic
emissions. So, if you were really trying to recycle, and if it is not
appropriate to put noncombustible things in incinerators, why
would we spend hundreds of millions of dollars on this technology?

That's not all of what's wrong with it.
Senator BAUCUS. So part of it is it takes away incentive to recy-

cle; that's part of it?
Mr. COLE Yes. It competes for the same basic materials and a

community cannot do both.
Senator BAUCUS. Right. I understand that. Could you also ad-

dress the adverse consequences to human health and environment.
Mr. COLE Certainly. There are a number of places I could start.

One that I didn't get into very much is the mercury problem. We
have a mercury crisis in this country. I would point your attention
to a feature article in "The New York Times' about three weeks
ago where Keith Schneider painted the dimensions of this alarm-
ing picture in which we have more than 20 States that have issued
fish consumption advisories for mercury. Half of the fish consump-
tions advisories in this country are from mercury. We have hun-
dreds of chemicals, but mercury-

Senator BAUCUS. Is that a consequence of incineration?
Mr. COLE Absolutely. Incineration is one of the major sources of

atmospheric mercury.
Senator BAUCUS. What documentation do you have that the mer-

cury that you're referring to comes from incineration? I'm just cu-
rious, do you have evidence, documentation authority for that?

Mr. COLE Last year we published a research document- in fact,
others have published documents as well-and we estimated the
annual emission rate from incinerators. To get those emission
rates, we used EPA's data. In fact, EPA commented on our report
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and they said it was accurate in our estimation of emissions. But
the point is that there is a lot of mercury in the waste stream and
about half of this mercury--because mercury volatilizes as a metal
into the air, it is very difficult and expensive to control-and about
half to seventy percent is escaping into the atmosphere. The point
is this, and what I am going to say is very significant, there is no
metal or no substance that biomagnifies to the point that mercury
does. If you have a few parts per trillion-

Senator BAUCUS. Right. So you have identified mercury. Now let
me ask you about mercury. I am asking you whether in your
view-I think I know the answer; I'd like to know the reasons-
the provisions of the Clean Air Act with respect to numerical emis-
sion limitations sufficiently controls mercury and other hazardous
emissions.

Mr. CoLE Senator, I believe, correct me if I am wrong, that the
Act states that EPA "shall develop a numerical emission standard
for mercury".

Senator BAUCUS. That's correct.
Mr. CoLE The reason why we're not very confident in that is be-

cause EPA has had that opportunity thus far and their approach to
mercury has been to lump it in with particulates. The particular
control requirements that they would impose as part of their regu-
lation is dry scrubbers and baghouse filters. That is not an effective
technology for removing mercury. Nor were there any provisions in
what they've done so far to require mandatory separation of mer-
cury, that would get it out of the waste stream, which we think is
necessary. However, we don't think, given the wide use of mercury
in so many products-even if you recovered all the batteries, if that
were possible-that you could keep most of it out of the waste
stream. A small amount of mercury winding up in a lake is signifi-
cant given the millionfold to hundred thousandfold biomagnifica-
tion.

Senator BAUCUS. Would a moratorium be necessary though if the
provisions of the Clean Air Act sufficiently controlled emissions of
mercury? If the provisions of the Clean Air Act were modified-

Mr. CoLE I don't want to--
Senator BAUCUS. Let me finish my point, please. When I finish

my point, you can better answer. Essentially, if the provisions of
the Clean Air Act are modified, and if the EPA were to address, in
its regulations, numerical 'limitations on the problems you men-
tioned with respect to the control of mercury, would there then
necessarily have to be a moratorium on incineration? I mean, if the
Clean Air Act is properly written, implemented, and enforced,
wouldn't that be sufficient?

Mr. CoLE I don't want to imply, at all, that mercury is the only
reason why-

Senator BAUCUS. Neither is mercury the only hazardous waste
which is controlled under the new Clean Air Act emissions.

Mr. CoLE We're not confident that it will solve the problem.
Senator BAUCUS. Okay. My time is up. We'll get back to this

later.
Senator it is your call.
Senator CHAFEE. Thank you, Mr. Chairman.
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I would like to pursue what the Chairman was discussing. It so
happens that this Saturday a group from the Clean Water Coali-
tion is coming to see me on this particular subject. I would like to
open it to Mr. Franke, for example, who is a county administrator,
what the proposal is-and this is a proposal that's being pushed
with considerable vigor, as you heard-a moratorium on the fur-
ther construction of incinerators to the year 2000, and the treat-
ment of the ash as a hazardous waste, which is, if I'm correct,
would require disposal costs of about $900 a ton of the ash. Some-
body said, maybe it was Mr. Moore, that-and quite accurately, in
my judgment--everybody wants to see his garbage picked up and
nobody wants to see garbage put down. You're out on the firing
line; you've got to get rid of this stuff and, if you don't, I presume
you'd be removed from office-which is a horrifying prospect for an
elected official.

[Laughter.]
Mr. FRANKE. I think so.
Senator CHAFEE. Would you comment on the point Mr. Cole

made?
Mr. FRANKE. I would be pleased to, Senator. The National Asso-

ciation of Counties, National League of Cities, and the Solid Waste
Coalition, that I am representing today, those organizations plus
the Solid Waste Association of North America, are equally ada-
mant and opposed to any moratorium on incinerators or the treat-
ment of ash as a hazardous waste.

As you indicated, we represent elected officials and staff out
there on the firing line that absolutely have to manage this materi-
al and there is no moratorium on the production of this material.
We are just as concerned as Congress and the Senate members of
this committee to do that in a safe manner that protects the public
health, safety, and the environment. We believe your bill goes a
long way in doing that. There are, as I indicated, some relatively
minor, in perspective, changes we'd like to see made, but we think
you've gone a long way.

We need more options not less. If you listen to a lot of the asser-
tions and allegations, they are very emotionally made, they are
very emotionally charged. We, too, are concerned about those
issues but we believe, and as part of my record I have submitted
the third year testing of our ash monofill and leachate and sur-
rounding area in Marion County, Oregon-

Senator CHAFEE. Mr. Franke, my time is very brief here, so I
want you to move right along because I've got a follow-up question
I want to ask.

Mr. FRANKE. Okay. I would just simply ask the committee to
review not just Marion County's data in the field of what is actual-
ly going on, but review all the data available and base your stand-
ards on the data that shows what is happening in the field and not
on emotionalism.

Senator CHAFEE. Here is a question I would like to ask Mr.
Moore, and that is-and I think there is considerable justification
for this point that Mr. Cole and his associates made-namely, that
you build an incinerator and it has an insatiable appetite and it
drives out the desire or the urge for recycling. Or, put it the other
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way around. If you don't have the incinerator, then there is a very
high urge to recycle.

The other point Mr. Cole makes is not only recycling, but not
produce the stuff to start with, which is something that appeals
deeply to this committee.

Now, what would you say to that?
Mr. MOORE. Well, with regard to reducing the amount of waste

generated, that has a lot of appeal to just about everybody as we
see the costs skyrocket.

On the question of the compatibility with recycling, some of the
existing plants that we have out there today were built to handle
the waste stream before there was as much attention-legitimate,
reasonable attention-toward recycling, and that has created some
temporary disruptions. The answer with existing facilities is to
expand the area that is served by a given facility. If you used to
handle 100 percent of the waste stream and now you are going to
handle 80 percent or 70 percent, you can widen your area.

Senator CHAFEE. I'm not sure that works. I've read these articles
about Connecticut that have these-and I'm giving you kind of
apocryphal information here-but they have these incinerators and
the incinerators are going broke because they are not getting the
supplies so thus they are reaching out but it just isn't working out
correctly.

Mr. MOORE. There is in a few instances some temporary disloca-
tion. I think the answer is-and we are seeing this pattern occur-
that you begin to serve a wider stream.

But let me talk about new facilities that are coming on line
today with a different mindset about the level of recycling that is
appropriate. I will remind you first of all that much of what you
recycle, much of what you remove isn't combustible anyway, so
when you remove it, you improve the Btu content of the fuel.
Second, you build the plant as part of an integrated scheme that
reflects your ability to recycle. You can build a plant of any size.

The problem with a moratorium-and Mr. Franke I think said it
very well. You talked about whether he might be thrown out if he
doesn't pick the garbage up-what many politicians are finding is
they are being thrown out even if they do make a hard decision on
building a new facility. It is no wonder they are so hesitant to
decide. The last thing we should do it take options away, especially
safe options. When Senator Baucus was asking his questions, those
are all the right questions. Read the reports, learn what the studies
show and I think you will be surprised and pleased with the re-
sults. To impose a moratorium is to send a message from Govern-
ment to local waste planning officials that, in my judgement, is a
modern day version of "Let them eat cake."

Senator CHAFEE. Thank you, Mr. Chairman. This is a big issue.
Mr. Cole represents a substantial number of citizens across the
country-certainly they are active in my State--and they want an-
swers. They believe very strongly, and I'm very sympathetic to
them, that we've got to do more recycling and, again-the point
that no one will argue with-don't produce the stuff to start with if
possible. I'm not sure we're wrestling with that second point very
successfully; how to cut down the waste stream in the beginning.
That may be something beyond our reach, I don't know.
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Mr. Cole, why do you feel that it is antithetical to be for recy-
cling and be for incineration at the same time? Why are they in
contravention to each other?

Mr. CoLE As I've said before, the two compete for many of the
same materials.

Senator CHAFEE. Not according to Mr. Moore. A tin can, a beer
can is a recyclable element. There is no great yearning to ease that
into an incinerator, is there?

Mr. COLE Well, we're still building mass burn units that take it
all. It is a totally inappropriate technology. But if you look at the
high quality BTU stuff-newspaper, other kinds of paper, many
types of plastics even can be recycled now-those are the same
kind of things that can be burned. If you don't have that stuff, how
can you run an incinerator? What are you going to do, stick coal in
it?

Senator CHAFEE. What do you say to that, Mr. Moore? Do you
need plastics and beer cans to make your incinerators go?

Mr. MOORE. You certainly don't need any beer cans. In fact, the
beer cans are one of the more valuable potential items in the waste
stream.

Senator CHAFEE. How about newspapers?
Mr. MOORE. You don't need them. The question is what makes

the most sense economically today, five years from now, and 10
years from now. The level of recycling that is going to settle into
this country in various regions and various localities we still don't
know yet. And what will work in New York City will be different
than what works in Omaha, I think we do know that. The point is
that you can build a waste-to-energy plant to fit any level of recy-
cling.
. Senator BAucus. Let me ask how many incinerators are planned
to come on line between now and the year 2000? That's only nine
years. Is that a big deal?

Let me ask Mr. Moore. How many new incinerators would there
be coming on line?

Senator CHAFEE. Are you talking 200 or are-
Mr. MOORE. No, less than that. It could be maybe as many as 50.

But right now most of those won't be built given all the uncertain-
ties about ash management and the political difficulties. I am sure
you read the decision that Mayor Dinkins announced just two
weeks ago, after a tremendous amount of difficulty, a highly politi-
cized issue in his campaign, to recognize the need to try to build
three waste-to-energy plants and to update some existing facilities
to handle New York City's waste. They have concluded, in a very
hostile environment, that that is the only answer for them.

You can accommodate any level of recycling, it is just that you
need to do it at the outset. But don't remove the options. Don't tell
Mr. Franke and others that what makes sense in his community is
not going to be available to him.

Mr. VARELLO. May I piggyback on that just a minute?
Senator BAucus. We're going to have to wrap up this session

pretty soon because I see Senators Daschle and Inouye here.
Mr. VARELLO. Let me just say that I think it's important to rec-

ognize that in Japan, where their culture is much more disciplined
than our own, and where they've been at this recycling business
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for a lot longer than we have, they've managed to recycle as much
as 50 percent of their garbage. We're nowhere near that kind of
number; we're closer to 15 or 20 percent. But even in Japan, more
than 50 percent of their waste stream still has to go someplace and
they take 70 percent of that, incinerate it in 1900 incinerators,
make electricity, and put the ash to other beneficial uses, including
roadbeds, et cetera. I only hold that up to illustrate that our stand-
ard ought to be as good or better. But let's be realistic about what
we can do.

One of the things about garbage is everybody knows what it
looks like; everybody in this room deals with it. The only way you
can recycle a lot more of it would be for somebody to peel the label
off every tin can and put it in one bucket, put the tin can in an-
other, put the aluminum can in a third, the brown glass and the
green someplace else, and so on. We have a practical limit on what
we can do. I think a balanced approach that acknowledges these
limits makes sense.

Senator BAucus. Okay. I'm going to ask you to stay. But I am
now going to turn to Senators Daschle and Inouye to give their
statements. We have not yet addressed the tribal lands issues at
all, but we are probably going to come back also to some of the
other questions we've addressed. So maybe you could slide over at
the table to allow room for Senators Inouye and Daschle to present
their statements.

Okay, Senators Inouye and Daschle. We're honored to have you
here. Senator Daschle, you were here first, why don't you go ahead.

OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. I'd like to join in welcoming two distinguished
colleagues.

Also, Mr. Chairman, I have a statement that I will just submit
for the record.

[Mr. Chafee's statement follows:]

OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR FROM THE STATE OF
RHODE ISLAND

I want to thank the chairman of the subcommittee, Senator Baucus, for putting
together a thorough hearing agenda on the reauthorization of the Resource Conser.
vation and Recovery Act. By the time we complete our hearing schedule next week,
we will have conducted 10 RCRA hearings, and received testimony from almost 70
witnesses.

Today we will focus on three important aspects of managing solid waste:
" the safe design and operation of municipal waste landfills
" the management of ash from municipal incinerators; and
" a disturbing trend of companies targeting Indian reservations to site landfills

and incinerators.
Today we are undertaking a multi-billion dollar Superfund program to clean up

wastes at old and abandoned sites. A full 20 percent of these sites are municipal
waste landfills. This fact underscores the importance of designing and operating mu-
nicipal waste landfills which will not become tomorrow's Superfund sites.

Our RCRA reauthorization bill puts into place minimum criteria for landfills na-
tionwide. Landfills using these criteria will bare no resemblance to the dumps
which are operating today. Rather than scavenging gulls, noxious smells and leak-
ing bottoms, these landfills will contain protective liners, collect methane gas, and
eventually be covered with grass and trees.
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The old proverb talks about an ounce of prevention. In this case, designing and
operating landfills which do not leak will protect our environment, and save future
generations untold billions in cleanup costs.

Today we will also focus on ash from municipal incinerators. It is my understand-
ing that this ash sometimes fails the test developed by EPA to determine whether a
waste is hazardous. This waste must be handled in an environmentally sound
manner. The bill introduced by Senators Baucus, Burdick and myself, S. 976, does
this. It requires the ash to be disposed of in a "monofill", designed specifically for
ash. These monofills are technically similar to subtitle C, or hazardous waste facili-
ties. If the ash is not disposed of in a monofill, it must be tested, and, if it fails,
treated as a hazardous waste.

We will also focus on a disturbing trend: Recently waste firms have approached
more than 50 Native American Tribes with plans for landfills, incinerators or nucle-
ar waste facilities. Indian reservations can be an attractive target for waste firms.
Reservations are remote and not necessarily subject to State environmental laws.
Some Native Americans are also desperate for income, with unemployment running
as high as 90 percent in some tribes. Steps must be taken to ensure that Native
American lands do not become America's dumping grounds. Senators Daschle and
Inouye will join us later to shed some light on this problem.

Thank you again for scheduling this hearing, Mr. Chairman. I look forward to a
productive session.

STATEMENT OF HON. THOMAS A. DASCHLE, U.S. SENATOR FROM

THE STATE OF SOUTH DAKOTA

Senator DASCHLE. Thank you, Mr. Chairman, and thank you,
Senator Chafee, for allowing us to testify. I have been fascinated by
the discussion that you've had. I didn't realize a discussion on gar-
bage could be as interesting and as intriguing as it has been.

Senator BAUCUS. Stick around; it gets even more interesting.
Senator DASCHLE. It really has been a very informative session. I

had the good fortune to listen to your discussion and appreciated
that opportunity as well.

I recently held a public forum in Sioux Falls on this issue, and I
can assure you that there is an acute concern in rural America
about Federal landfill regulations and how communities are to
meet stricter standards. A lot of people are convinced that South
Dakota and rural States don't have waste problems. In fact, many
of these people think South Dakota would be a terrific place to put
their garbage so they don't have to deal with it. There are waste
problems in South Dakota, however. We have open dumps that de-
serve to be shut down; we have ground water contamination in
some areas; and we have grotesque examples of illegal dumping.

One of the things that makes South Dakota special is its environ-
ment-clean air, clean water, and open spaces. Throughout the
State communities want to do the right thing. They want to clean
up unsafe dumps, they want to recycle, they want to minimize
waste generation. The question is how. Freeman, South Dakota,
has a population of 1,400; it is not New York City. There are very
limited resources available to it, and the best intentions in the
world and the toughest standards on the books cannot help the
residents of Freeman if they don't have the money to deal with
their solid waste disposal problems. Towns like Freeman through-
out South Dakota want to start recycling programs but cannot be-
cause of the expenses involved in transporting the recyclable mate-
rials.

Whatever solutions the subcommittee comes up with in RCRA
reauthorization must take into account the special circumstances
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of rural America, and no one knows that better than the Chair-
man.

As I stated, the perceived abundance of open land upon which to
site dumps has enhanced South Dakota's popularity. There are cur-
rently three major imported waste projects being debated in the
State. None has received more-attention than the proposal before
the Bureau of Indian Affairs to allow a Connecticut-based company
called RSW to create a 5,700-acre landfill in Mellette County on
land owned by the Rosebud Sioux Tribe. Because of the site's prox-
imity to the film location of Kevin Kostner's award-winning movie
"Dances With Wolves," I've dubbed this proposal "Dances With
Garbage".

Rosebud is not alone. Across the Nation, opportunistic waste
companies are contracting with Tribes to have their Reservations
become repositories of megadumps or hazardous waste facilities
that are unpopular in other areas. These proposals run the
-gamut-they range from high-tech, state-of-the-art proposals with
good safeguards, to elaborate schemes for using Tribal trust lands
to skirt State haz.rdous waste laws, to ill-conceived monstrosities
that fail to pass even the most basic tests. The proposed Rosebud-
RSW proposal falls into the latter category.

Let me cite a few facts about the proposal just to illustrate the
problems we're facing today in South Dakota. At 5,700 acres, the
Rosebud-RSW project would be one of the largest, if not the larg-
est, dump in the Nation. In trying to solicit customers in Minneso-
ta, RSW even bragged that the dump would be able to hold all the
garbage in the Nation and take care of Minnesota's waste for at
least 500 years. The contract does not require any financial bond-
ing by RSW, thereby limiting the company's liability and raising
questions about the long-term maintenance of the dump. Under
terms of the contract, RSW would have sole responsibility to deter-
mine content of the dump and sole authority to monitor ground-
water for possible contamination. The contract specifically states
that no South Dakota laws apply to the project.

Unfortunately, the Rosebud Sioux Tribe has no solid waste plan
and no experience in managing a large regional landfill. While the
Tribe has drafted environmental codes which include waste man-
agement guidelines, they have not been finalized. RSW, the compa-
ny to operate the dump, has never built or operated a dump in the
past. Perhaps the most outrageous aspect of the proposal is the fol-
lowing: The Tribe's ability to respond to any potential environmen-
tal problems is effectively eliminated by the provision in the con-
tract that expressly prohibits the Tribe from enacting any new
laws that would adversely affect RSW's profit margin. Should the
Tribe enact any new laws designed to protect their safety or envi-
ronment the Tribe would be liable under the contract for illegal
taking of private property and could be forced to pay damages to
RSW for any foregone profits.

How did this come to pass? Rosebud is no different than most
other Reservations. Unemployment is high, about 85 percent, and
the people have few opportunities for economic development. Open
dumps are scars on the land causing environmental and health
risk. The sovereignty of Tribes allows waste projects to circumvent
State law. The waste companies promise money, jobs, and an end
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to Tribal waste problems. In return, the Tribes give up their land.
This seductively simple solution to an exceedingly complex problem
hold the seeds for potential Faustian bargains.

At least 40 Tribes have been approached with waste proposals.
The representatives of the Campo Tribe will tell you that these
projects can be positive and can offer great opportunities to de-
pressed Reservations while they also address the waste disposal
needs.of urban areas and the tribes. What the Campo representa-
tive may not tell you is that all proposals are not created equal.
The subcommittee could have called dozens of witnesses who could
have told tales of intimidation, bribes, and blatant misinformation.

Before discussing the merits of a given proposal, it is important
to understand a few basic facts.

First, if a Tribe wants to pursue a dump as a means of economic
development, it should be permitted to do so. The Tribes, like other
communities across the country, face serious waste disposal prob-
lems of their own and they need economic development projects to
employ their people.

Second, if a Tribe wants to explore a landfill project, there must
be a better context within which to proceed. The BIA and IHS need
to develop comprehensive regulation to address these proposals so
that the environment is protected along with citizens' rights and
Tribal and Federal sovereignty. And the EPA should be given a
formal role in evaluating and approving individual projects.

Finally and most fundamentally, Tribes should not be forced to
accept these projects just because they have their own waste dis-
posal problems and need jobs. The Federal Government has a trust
responsibility to help Tribes deal with waste disposal on the Reser-
vation. This responsibility should be exercised not abdicated. As
long as the Federal Government, both the administration and Con-
gress, turns a blind eye to waste problems on the Reservation, ef-
fectively inviting commercial dumpers to the Reservation, we make
a mockery of these responsibilities.

Recent elections on the Rosebud and a Tribal Council vote just
yesterday appear to have effectively killed the Rosebud dump pro-
posal. But even if Rosebud dump is dead, the problem and the
causes of the problem will not go away. As the Chairman knows,
and we have discussed at length the problem of waste disposal on
Reservations, this is an extremely complex issue that cannot be
completely addressed by me, Senator Inouye, or by the lone private
witness who will testify today.

I understand the distinguished chairman of the Select Committee
on Indian Affairs has personally communicated his desire to have a
separate joint hearing on this issue before our two committees. I
look forward to working with you and other members of this com-
mittee as we continue to address this issue in the context of RCRA
reauthorization.

Thank you for this opportunity to comment, Mr. Chairman.
Senator CHAFEE. The joint hearing-you mean the committee on

Indian Affairs?
Senator DASCHLE. That's correct.
Senator BAUCus. Thank you very much, Senator.
Senator INouYE.
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STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
THE STATE OF HAWAII

Senator INOUYE. Mr. Chairman, Senator Chafee, I thank you
very much for this opportunity to appear before your subcommittee
to address the issue of tribal government regulation of solid waste
disposal on Indian Reservations.

Mr. Chairman, before turning to the issue of solid waste disposal
in Indian Country, I would like to briefly review for the committee
the multifaceted policy of the United States toward Indian Tribal
Governments.

First, the United States Constitution recognizes the inherent sov-
ereignty of Indian Tribal Governments and vests in the Congress
plenary authority over Indian affairs. It is upon this Constitutional
foundation that the Government-to-Government relationship be-
tween the United States and Indian Tribal Governments is pre-
mised. And, as we all know, this relationship was most recently
reaffirmed by President Bush on June 14, 1991, in the statement
that he issued on Administration's policy.

Second, in exchange for the vast amounts of Indian lands that
were ceded to the United States, our Government has assumed the
trust responsibility for Indian lands and resources.

The third feature of Federal-Indian policy arising out of the Gov-
ernment-to-Government relationship is the protection of Tribal
sovereignty to foster the Federal policy of Indian self-determina-
tion.

And so, Mr. Chairman, these are the principles that have guided
the evolution of Federal Indian law for the last 20 years, and it is
these principles that guide the work of the Select Committee on
Indian Affairs. I respectfully commend them to your consideration
because they will inevitably bear upon your consideration of the
amendments I wish to propose for your consideration.

As you are the experts in the field of environmental protection, I
know that you are aware that in most of the Federal environmen-
tal regulatory statutes, Tribal Governments are accorded the status
of State Governments for purposes of regulating environmental
quality on Indian lands. The current RCRA law is the one excep-
tion to this general regulatory framework. The Clean Air Act, the
Clean Water Act, the Comprehensive Environmental Response
Compensation Liability Act, the Safe Water Drinking Act all have
specific provisions that authorize the EPA to treat Tribal Govern-
ments as State Governments. The regulatoy framework embodied
in these acts is premised upon the recognition that State laws do
not apply on Indian lands. Accordingly, a comprehensive system of
environmental quality regulation necessarily relies upon the exer-
cise of regulatory authority by Tribal and State Governments and
the Federal Government, with the exercise of Tribal and State au-
thority subject to preeminent Federal laws and standards.

The Congress has consistently recognized and reaffirmed the ap-
propriateness of this jurisdictional framework not only in environ-
mental statutes but in the broad array of Federal law. So it is that
we approach issues of solid waste and hazard waste disposal on
Indian lands within the context of the recognized authority of
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Tribal Governments to regulate environmental quality on Indian
lands.

The environmental statutes to which I refer, those that accord
Tribal Governments the status of State Governments for purposes
of environmental quality regulation, are similar in the respect that
they provide for the treatment of Tribal Governments as State
Governments if-and these are the conditions-the Tribal Govern-
ment is recognized by the Secretary of the Interior and has a gov-
erning body that carries out substantial governmental duties and
powers; second, the functions to be exercised by the Tribal Govern-
ments are within the jurisdiction of the Tribal Government; and
third, the Tribal Government is reasonably expected to be capable,
in the judgment of the EPA, of carrying out the functions to be ex-
ercised in a manner that is consistent with the purposes of the Act.
So the Secretary of the Interior and EPA have jurisdiction over de-
ciding whether these Tribal Governments are qualified or capable
of carrying out a role similar to that which State Governments are
now doing.

Until Congress acted to provide authority for the delegation of
environmental regulatory authority to Tribal Governments, the en-
forcement of environmental standards on Indian lands lay exclu-
sively within the Federal Government. That condition continues to
obtain with respect to- the enforcement of standards for disposal of
solid and hazardous waste on Indian lands. Accordingly, unless
Congress acts to accord Tribal Government the status of State Gov-
ernments for purposes of implementing the requirements and
standards of the Resource Conservation and Recovery Act, the EPA
will continue to have the primary responsibility for enforcement of
solid and hazard waste standards on Indian lands.

The Tribal Governments, like State and local Governments, have
been confronted with the often urgent need to address issues of
solid waste disposal, as pointed out by my colleague, Senator
Daschle. Immediate attention must be focused upon the environ-
mental pollution problems associated with open dumps on the
Indian Reservation lands. These problems are not dissimilar to
those confronting small, rural communities throughout the United
States which are subject to citizen suits for failure to maintain safe
and sanitary conditions.

I believe it should be noted that there are over 650 sites on
Indian lands where solid waste is presently deposited. This number
includes 108 landfills which were constructed by the Indian Health
Service, which is a Government agency, and which met existing
IHS standards when they were built. However, since 1970, because
more stringent standards have been enacted by the Congress, at
this time only 2 of the 108 Tribal landfills are in compliance with
EPA requirements. A preliminary estimate in 1990 of the amount
needed to upgrade these landfills was $68 million. Other solid
waste disposal sites on Indian lands are estimated to require an-
other $45 million either to close or to upgrade the sites to meet
current requirements.

A second solid waste issue deals with the potential use of Reser-
vation lands as sites for commercial sanitary landfills and solid
waste disposal facilities, which was most eloquently described by
Senator Daschle. Much media attention has been focused in recent
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months on alleged efforts by waste management companies to site
such facilities on Indian lands. The Select Committee on Indian Af-
fairs is also addressing the matter of commercial waste project de-
velopment on Indian lands through consideration of a bill, S. 1687,
which will increase the capacity of Tribal Governments for waste
management on Indian lands.

With recognition of Tribal Government regulatory authority
under RCRA, Tribal Governments would be eligible to receive
funds to assist them in developing solid waste management codes.
These codes will provide for the management of waste generated
on the Reservations, for the clean up of open and unauthorized
dump sites on Reservation lands, and for the development of regu-
lations to govern the operation of commercial solid waste projects
on Indian lands.

So on behalf of those solid waste experts in Indian Country and
Tribal Government leaders with whom the Select Committee has
been working over the last several years, I wish to request your
consideration of proposed amendments which I would like to
submit with my testimony. The inclusion of these amendments in
S. 976 will enable a national comprehensive regulatory scheme for
the regulation of solid and hazardous waste disposal in which
Tribal Governments must inevitably play a critical role.

I thank you very much, sir.
Senator BAUCUS. Thank you very much, Senator, for that very

informative, provocative, and instructive statement.
I am wondering if you could follow along with me for a few min-

utes as we try to separate out a few conflicting points. As I under-
stand it-and Senator Daschle, if you could chime in here, too-the
problem is this: The Resource Conservation and Recovery Act
treats Tribes as municipalities not as States. Accordingly, Tribes,
because they are treated as municipalities, feel that because they
are sovereign entities the Federal law does not apply to them.
Whereas, if Tribes were treated as States, then the Resource Con-
servation and Recovery Act would have its Federal provisions that
would apply generally to all States and to Tribes because they are
also considered States, and States would then be left under RCRA,
particularly the solid waste provisions, to develop their own rules
and regulations as they apply to solid waste.

So as I understand it, essentially it is your recommendation, Sen-
ator, that Tribes be treated as States for the purposes of the Re-
source Conservation and Recovery Act, and, accordingly, that Fed-
eral provisions would apply not only to all States but to Tribes that
are recognized by the Department of the Interior and according to
the conditions that you outlined. Then the Tribes would then adopt
their own provisions with respect to solid waste management. Is
that essentially-

Senator INOUYE. Essentially, that is correct. As the Chairman is
well aware, the Federal Government and this committee has recog-
nized the sovereignty of Indian Nations and accordingly in the Safe
Water Act, Clean Water Act, Clean Air Act, other environmental
regulatory acts have so declared that Indian Tribal-Governments
will be treated like State Governments. What I am suggesting is
that the same status be accorded in the RCRA law.
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It should also be noted, as I pointed out in my testimony, that it
is not just a flat out recognition. Before any Tribal Government
can be recognized as a capable Government, it has to be approved
by the Secretary of the Interior, show that it does carry out funda-
mental governmental activities, and it is a working government.
And second, EPA, as it does in the other acts, would declare that
this Government agency, the Indian Tribal Government, has the
capacity of regulating like States.

Senator DASCHLE. Mr. Chairman, let me just elaborate. I think
that the answer to your question is yes and no, because yes, just as
the Chairman very capably responded to the jurisdictional issue,
but you have another problem here. You have a whole set of new
agencies that the Chairman just alluded to. You have BIA and IHS
who are playing a regulatory role that is not existent in our rela-
tionships with the States. So you have a different administrative
function here with both BIA and IHS, and you have, for all intents
and purposes EPA on the sidelines providing advice to two separate
agencies. That's all they can do-serve in an advisory role; they
often have no regulatory function on the Reservation. I think we've
got to address that. I think we've got to clarify EPA's role. In fact,
I would like to see them play a much more active role in this proc-
ess.

Second, I think we've got to ensure that BIA and IHS are capa-
ble of serving the purpose for which we've designated them to
serve. They aren't capable in my view of doing that adequately
today.

Senator BAucus. This is a very complicated subject. There are no
simple answers here. Essentially, as I understand it, the problem
say in South Dakota is that because the Resource Conservation and
Recovery Act does not treat Rosebud, for example, as a State and,
again, Rosebud feels it is a sovereign entity, consequently, not only
does South Dakota law not apply with respect to the Rosebud situa-
tion but also Federal law either does not apply or else it is serious-
ly contested. So the solution, as proposed by Senator Inouye, would
be that because Tribes for various purposes--not for all purposes
but for some purposes-like to regard themselves as sovereign,
that, at least for the purposes of the Resource Conservation and
Recovery Act, Tribes be accorded sovereign treatment so that
tinder our Constitutional rubric the Resource Conservation and Re-
covery Act would generally apply and would then require the
Tribes, because they are accorded State status for purposes of this
Act, to develop their rules and regulations and also be subject to
the same Federal RCRA standards that apply to all other States.

Senator DASCHLE. I think that general description is correct with
the understanding that BIA and IHS will be playing a regulatory
role that is unparalleled with respect to the States under RCRA. So
there is going to be a complicating feature.

Senator BAUCUS. I would like to pursue this a little bit further.
Tribes are not homogeneous; different Tribes are different in a lot
of different ways. One is the number of nonmembers that have to
live on Tribal land. Some Reservations, as you well know, are
closed almost entirely, some cases only Tribal members live on Res-
ervation lands. There are other Reservations where it is very much
the opposite; a vast majority of people who reside on Reservation
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land are not members, they are just nonmembers who own fee
simple title to property. So the question is to what degree-and I
ask this of Senator Inouye-under your proposal, to what degree
would there be some flexibility as the degree to which States and/
or Tribes solely or jointly would be given the responsibility and
have the right to develop the kinds of local regulations that a State
would otherwise adopt?

Senator INOUYE. First of all, I would like to point out that I am
certain Indian leaders recognize that Federal law does apply on
Indian Reservations.

Second, as to your question, under the provisions of the amend-
ments that you are considering and under the provisions of the
RCRA law, in order to receive funds, assistance grants, you have to
meet certain standards. When you set up your own regulations
they would have to comply with the basic standards set forth by
the Federal agency. This, in and of itself, would be a very powerful
controlling factor because obviously, as Senator Daschle has point-
ed out, I can't think of a single Indian Reservation that can be con-
sidered wealthy because the best condition I can think of is 15 per-
cent unemployment. When you consider that the average unem-
ployment is 58 percent, any assistance of this sort would be eagerly
sought after and then all the strings are going to be attached. I am
certain that Indian Governments would be willing to go along with
these same standards that are established for the several States.

Senator BAUCUS. I apologize to the Senator from Connecticut. My
time expired some time ago and I would now like to yield to the
Senator from Connecticut.

Senator LIEBERMAN. I thank the Chairman. I don't really have
any questions. I apologize that I was presiding so I arrived a little
late.

I am troubled in a general sense and a specific sense because of
the company that has been referred to as a Connecticut-based com-
pany and I therefore feel at least an obligation to, first, locate them
and then, second, to raise questions with them that you've raised. I
would be glad to share those answers with you. The concerns of
both of our colleagues are appreciated and I look forward to work-
ing with you to try to alleviate them.

Senator BAUCUS. I'd like to ask representatives of the solid waste
management companies if they have any thoughts on this subject
were now exploring.

Mr. MOORE. If I might, Mr. Chairman. Let me say that I am not
an expert in Indian affairs and in exactly how Indian Reservations
are governed. I do know that our members are very interested in
getting exactly the kind of clarification that the two Senators and
you are seeking. We have no desire to be in any way associated
with any project or proposal that could be seen as exploiting a situ-
ation. There is a loophole, no question about it, which needs fixing.
As I understand Senator Inouye's suggestion, it would be to treat
for these purposes the Reservation as if it were a State. That may
make the most sense and I am very interested in studying his
amendment.

Another possible way-and here I am treading on thin ice be-
cause this thought is off the top of my head and there may be im-
plications that I haven't thought through-would be to explore

48-465 0 - 91 - 9
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whether you could treat the RCRA subtitle D rules on Indian Res-
ervations the way we treat subtitle C rules nationally. That is,
there is a national set of rules that the EPA is required to enforce;
authority is not delegated to the States but there is Federal en-
forcement, if you will. I frankly don't know if that makes sense,
but it is an alternative approach aimed at the same objective. I
think the question is what is the most appropriate role for the Fed-
eral Government in enforcement and what is the most appropriate
role for the Reservation.

One second issue that I think warrants attention is the whole
issue of construction and demolition waste, industrial waste, and
orphan wastes which are at the moment separate from subtitle D
as well and could also be a possible problem if there were those
who were trying to take advantage of the absence of rules nation-
wide to build projects.

Senator BAucus. Thank you.
Senator INOUYE. Mr. Chairman, I think those suggestions are

very worthy of consideration by both of our committees. I would be
very happy to as chairman of the Select Committee.

Senator BAUCUS. I might just follow up a little bit on the open
Reservation question. To state it more precisely, a slight problem I
can see with the suggestion of Senator Inouye unless it is modified
in some way is that on some Reservations where the majority of
residents are nonmembers and do not have a say in Tribal Govern-
ment-that is they don't vote or sit in Tribal Council-those people
who reside in that geographic area could have a complaint or con-
cern that landfill decisions, siting decisions made by people whom
they are unable to vote for or against may not be in complete ac-
cordance with their wishes; they would basically be disenfran-
chised. That's why I asked the question is there some way to be
sufficiently flexible to accommodate those specific kinds of situa-
tions. Reservations are so different one from the other, as is the
composition of the people who live on the reservations.

Senator INOUYE. In dealing with sovereignty, we have this prob-
lem throughout the United States-at the present time I am resid-
ing in Maryland and residing in Hawaii, I spend most of my time
in the State of Maryland-I am disenfranchised in the sense that I
do not vote for my council or my congressman or my senator from
the State of Maryland; I vote in Hawaii. But I think that is an un-
derstanding most of us have. When I travel to your State or to Sen-
ator Daschle's State, when I cross the border, I immediately
assume that the State has jurisdiction over my conduct. If I speed
and break the rules of that land, I know I will be subject to your
laws even if I don't have the right to vote for my good friend here.
If I had, I would vote for you.

[Laughter.]
Senator BAUCUS. There's a difference here.
Senator DASCHLE. There is a difference.
Senator BAUCUS. There's a major difference here. The difference

is that these people can't vote where they reside. You have two
residences, but these people I'm speaking about are people who live
in a certain area, that's their livelihood, that's where they reside.
They are unable to vote for or against people who make very basic
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decisions that affect their livelihood, and certainly siting a landfill
is one.

Senator INOUYE. When they entered into the Reservation they
assumed that.

Senator BAUCUS. Well, that's the question. I don't know if they
did or not. When you go to France, you get to vote.

Senator DASCHLE. You can become a citizen of France, you can
become a citizen of Maryland, the question is can you become a cit-
izen of a Reservation. Under current law, you can't in most cases.
There is a very fundamental Constitutional principle here, but this
is an issue that we've taken up in the committee at length and the
Chairman feels very strongly, as I do, about the issue. But it is re-
lated to this, no question about it.

Senator BAUCUS. Well this has been . very provocative hearing. I
very much appreciate the testimony of all the witnesses.

Senator Lieberman, do you have anything further?
Senator LIEBERMAN. No, Mr. Chairman.
Senator BAUCUS. Thank you all for coming to testify. We'll try to

resolve this.
This hearing is adjourned.
[Whereupon, at 11:50 a.m., the subcommittee recessed, to recon-

vene on Friday, September 13, 1991, at 9:30 a.m.]
[Statements submitted for the record follow:]

PREPARED STATEMENT OF RANDALL FRANKE

Mr. Chairman, members of the subcommittee: I am Randall Franke, County Com-
missioner for Marion County, Oregon and third vice president of the National Asso-
ciation of Counties (NACo). am here today to testify not only on behalf of NACo and
the 3,000 counties we represent, but also in my capacity as co-chair of the local gov-
ernment Solid Waste Action Coalition (SWAC) which includes the Rational League
of Cities (NLC) and the 16,000 cities and towns it represents, the Solid Waste Asso-
ciation of North America (SWANA, formerly the Governmental Refuse Collection
and Disposal Association) and the 6,300 members it represents, as well as NACo.

As You are well aware, we at the local government level are all struggling with
ever-increasing volumes of solid waste. Accordingly, I would like to take this oppor-
tunity, Mr. Chairman, to thank and congratulate you and your colleagues on the
Environmental Protection Subcommittee for beginning to tackle many of the major
problems associated with the management of solid waste.

The management of solid waste has traditionally been the province of local gov-
ernment. It is only a recent phenomena-now that we are faced with numerous in-
tractable problems: the NIMBY (not in my backyard) and NIMTOF (not in my term
of office) syndromes; the vehement opposition, in some communities, to incineration;
the gradual decline in available sanitary landfill capacity; the significant rise in
public enthusiasm for recycling simultaneous with scarce to non-existent markets--
that the issue has become one of national concern.

My testimony will focus on what we see as the critical role for the Federal govern-
ment in helping local governments address the disposal of solid waste:

1. Development of standards for acceptable ash disposal practices;
2. Recycling;
3. Definitions and measurements of and for solid waste;
4. Waste reduction/minimization initiatives;
5. Criteria for municipal solid waste landfills;
6. Planning; and,
7. Training.

1. DEVELOPMENT OF STANDARDS FOR ASH DISPOSAL PRACTICES

As a local elected official in a community that exercises the waste-to-energy
option, I wish to commend the committee for rejecting the simple and politically ex-
pedient option of imposing a moratorium or an outright ban on the use of this
method as a solid waste management tool.
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The nation's local governments have been responsible for managing the nation's
ever-increasing volume of solid waste. We, that is our cities, towns, counties and
local government solid waste management professionals, have long supported what
has now come to be known as an integrated solid waste management strategy: a
strategy which includes waste reduction, recycling, waste-to-energy, and use of land-
filling. Each community, depending on its particular situation, may place more em-
phasis on one or more of these methods for managing their waste. We firmly believe
that we must develop a realistic statutory and regulatory framework that promotes
the development of all four management options while allowing for local flexibility
in meeting solid waste management needs.

Last year, in your deliberations on the Clean Air Act, Congress reached consensus
on standards for air emissions from waste-to-energy facilities. It remains essential
that you complete the job and develop standards for ash disposal facilities as well.

Waste-to-energy facilities have allowed many communities, such as mine in
Marion County, to recover energy from that waste which we have not been able to
recycle. It has also allowed many communities to extend the life of existing landfills
because of the significant--as much as 90 to 95 percent-reduction in volume which
occurs with incineration.

Despite the positive benefits, controversy regarding the safe disposal of ash has
dampened the ability of many local governments to include waste-to-energy facili-
ties as part of an integrated approach to solving their solid waste management di-
lemma. Much of this controversy is based on the erroneous perception that ash is
hazardous, rather than on hard data which indicates otherwise. The controversy has
also been exacerbated by the inadequacy of regulations and guidelines or the inabil-
ity to implement same.

Your bill clearly was drafted to provide better direction for the safe management
of solid waste. First, we heartily applaud the provisions in the legislation that desig-
nate ash as a "special" Subtitle D waste. We believe however, that S. 976 provides
too much direction by incorporating specific design standards. Perhaps it is a re-
sponse to the vociferous, if ill-informed, opposition to incineration from some quar-
ters. Nevertheless, we believe such specificity is neither justified by science nor does
it belong in Federal law.

For the past five years, Marion County has operated an ash monofill to dispose of
ash from our state-of-the-art waste-to-energy facility. Our ash monofill has been the
most extensively studied facility in the country by both EPA as well as ourselves.
The results of the past five years of study shows that the major constituents in
leachate generated in an ash monofill are salts-salts which are similar to those in
sea water. In addition, the concentrations of all metals were below EPA's Extraction
Procedure Toxicity and Toxicity Characteristic Leaching Procedure maximum al-
lowable limits. All metals for which there are primary drinking water standards,
except barium, were within their respective maximum allowable contaminant
levels. This leachate is so benign that we collect it and use it to spray irrigate grass
seed crops.

During the period in which there were no Federal or State technical guidelines on
ash disposal facility design, Marion County worked with the State of Oregon, one of
the more environmentally concerned State in the nation, to develop ash monofill
standards. The standards were based on the data which has been collected at our
facility and the State has determined that a single flexible membrane liner (FML)
over one foot of clay was sufficient to protect the environment from salt water,
which is what our ash monofill leachate is.

We believe that the monofill approach to ash disposal is an appropriate manage-
ment strategy. But, the S. 976 requirement which mandates both a composite liner
and an additional flexible membrane liner is inappropriate for a number of reasons:

1. We should guard against mandating design standards in legislation. Such a re-
quirement locks in the utilization of only one approach for protection without any
guarantee that this design will achieve the desired degree of protection. What if the
mandated design is inappropriate? To change to a more preferred design would re-
quire Congressional action and further amendments to RCRA.

2. It fails to recognize site specific conditions which may dictate an entirely differ-
ent design to meet the same desired degree of protection. Geology, hydrology, cli-
mate, soils, all of these affect the siting and design of a disposal facility. The lan-
guage of S. 976 should address protection of human health and the environment and
not engineering decisions.

3. It prevents the flexibility needed by State regulatory agencies to meet their
own mandated regulatory programs.

4. It locks in one technology and discourages research and development to find
improved approaches.
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We are also concerned about the proposed requirement for the treatment of fly
ash prior to disposal in a monofill. There is absolutely no technical or scientific jus-
tification for such a requirement. Fly ash has been used in many European coun-
tries as a building material with no adverse effects on human health and the envi-
ronment. Why then should we place such requirements on practices here in the
United States? S. 976 provides for a number of safeguards including, composite
liners, monitoring, financial assurance and corrective action. These measures, plus a
monofill design, which is patterned specifically to minimize adverse leaching proc-
esses, provides both a "belt and suspenders" level of protection.

We also believe that the requirement for testing of ash prior to disposal in a sani-
tary landfill (while not defined in S. 976, we presume that this means in combina-
tion with municipal solid waste) and at the same time requires the fly ash to be
treated before it is combined with bottom ash for disposal. If the ash passes all tests
and is deemed safe for disposal in a sanitary landfill, why is it necessary to treat the
fly ash prior to combining with bottom ash for disposal?

Additionally, much work has been done on the potential beneficial use of ash. It
appears that the chemical and physical properties of this material are promising for
uses other than disposal in a monofill. However, without adequate Federal direc-
tions, local governments are-and will remain-reluctant to move ahead.

We agree with Administrator Reilly when he says "the environmental debate has
long suffered from too little science. There has been plenty of emotion and politics,
but scientific data have not always been featured prominently in the environmental
efforts and have sometimes been ignored, even when available."

We would urge you to seek technical advice, review the Marion County leachate
data, as well as data from other ash monofills across the country, along with ap-
proved State designs, prior to making a final decision on ash disposal standards. We
also urge you to rethink requiring treatment of ash that has passed the required
testing procedures. This will foster an approach which protects the environment and
does not unduly cost the cities and counties and ultimately the public, money that is
not justified.

2. RECYCLING

There is much enthusiasm and support among our citizens for enhanced recycling
initiatives. It is an enthusiasm local officials share, although we are perhaps more
guarded in our optimism about such a program's ultimate success. Unless the Feder-
al Government invests significantly in both enhancing the markets for recycled
goods and expanding the number of items in the waste stream that can be recycled,
these programs are unlikely to succeed.

We sincerely applaud and commend you for the recycling provisions in S. 976.
You have taken a number of bold initiatives and recognized that without Federal
intervention in market creation, the potential for warehouses full of unrecycled re-
cyclables is very real.

First, all three of our organizations believe that at a minimum, the Federal Gov-
ernment should take the lead in ensuring markets for recycled products by mandat-
ing their use, as appropriate, by Federal agencies and government contractors.

Sond, we fully support your minimum content standards. This is indeed a
major-and necessary--step in the right direction for stimulating markets for the
specific products listed in the bill.

Third, we appreciate that your recycling requirements are "goals," not "man-
dates." While we will always remain apprehensive that "goals" become "mandates,"
at least perceptually perhaps committee report language specifically indicating the
committee's understanding that for some areas of the country the "goals" will not
be attainable, would solve the problem. A number of you are from substantially
rural States with many small communities of significant distance from each other
and from markets. Attaining significant recycling percentages in these areas is
clearly going to be far more difficult than for these of us with access to major trans-
portation networks.

Fourth, our coalition supports mandatory deposit legislation on such items as bev-
erage containers, batteries and tires.

3. DEFINITIONS AND MEASUREMENTS OF SOLID WASTE

A major problem in municipal solid waste management is the absence of uniform
definitions and consistent sampling, analytical and reporting methodologies. As
waste reduction and recycling removal and utilization goals are established, the lack
of uniform measurement and reporting methods will make it impossible to deter-
mine compliance or goal achievement. How can we achieve a 25 percent recycling
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rate if we don't know how it is measured, where it is measure, or how the rates are
defined?

We recommend that your legislation require EPA to issue guidelines which:
a) define municipal solid waste, what solid waste streams -i.e., residential, com-

mercial, industrial-will constitute municipal solid waste;
b) establish how municipal solid waste will be described by:
" generation rates ,
" physical characteristics (composition, moisture, density)
* chemical characteristics
* biological characteristics, and
c) establish sampling procedures for determining the physical, chemical and bio-

logical characteristics of municipal solid waste.

4. WASTE REDUCTION/WASTE LEGISLATION

Waste reduction initiatives are perhaps one of the most important steps the Fed-
eral Government can take in easing the crisis in solid waste disposal. Waste reduc-
tion to us means packaging restrictions, limits on the development of new "dispos-
able" products, as well as reductions in toxic constituents in products that ultimate-
ly findtheir way into the municipal waste stream.

While many local governments and several States have taken the initiative in at-
tempting to reduce the volume and/or toxicity of municipal solid waste, we believe
this can only be done effectively at the national level.

S. 976 does address the reduction of toxic constituents in products that find their
way into the municipal waste stream, but does not adequately address other source
reduction initiatives.

Local governments can have only a limited impact on how products are packaged
or the volume of products that are "disposable." We are constrained in these efforts
not only by interstate commerce protections, but also by local economics.

Under most circumstances local ordinances can effectively reach and affect only
local businesses. We can adopt ordinances prohibiting the use of lead in newsprint,
but its applications will be limited to our local newspaper. We cannot apply such
ordinances to newspapers printed outside of "-ar boundaries nor can we ban the im-
portation of out-of-town newspapers printed %ith lead-based ink.

The biases and constraints that make waste reduction unworkable at the State
and local level are far less problematical at the Federal level. For one, Federal laws
have the advantage of establishing uniformity nationwide. Second, national initia-
tives to minimize wastes don't run afoul of interstate commerce protections. And
finally, national source reduction initiatives create a level playing field--everyone
has to comply and no one is put at an economic disadvantage vis a vis a competitor.

From the local perspective, we believe a Federal initiative establishing a materi-
als use policy is necessary. Such a policy would include packaging standards and a
national packaging reduction goal, limits on the development of new "disposable"
products, incentives for bulk packaging, packaging efficiency as a consideration-
along with recycled content-in procurement policies, and Federal efforts to build
awareness of and support for source reduction policies.

It would also seem from industry's perspective that they would rather deal with
one set of Federal requirements than have to tailor their products and product
packaging to meet the requirements of 50 different State laws and thousands of
variations of local ordinances.

5. CRITERIA FOR MUNICIPAL SOLID WASTE LANDFILLS

We commend the committee for recognizing the importance of sanitary landfills
as part of integrated solid waste management. The intent of section 404 for landfills
is laudable and gives a clear signal to all involved in environmental policy, that the
committee recognizes the need for sanitary landfills and, when properly sited and
regulated, that they can be designed and operated in a manner protective of human
health and the environment.

The sanitary landfill provides the foundation for integrated solid waste manage-
ment. It provides a means of disposal for those solid wastes for which we have no
other management method available. It provides the flexibility for a community to
embark on recycling. When markets fail, or recovered materials don't meet specifi-
cations, it is there to provide disposal flexibility.

When waste-to-energy facilities must shut down for maintenance or in case of an
unexpected shut down, it is there to take the solid waste. Consequently, the intent
of the committee to assure proper design and operations by establishing guidelines,
is fully supported by our coalition.
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In fact, much of what is included in the language of S. 916 regarding guidelines
for landfills, is a reflection of current practices in the field. Certainly, waste screen-
ing, daily cover, access control, run-on and run-off controls, landfill gas manage-
ment, leachate management, proper closure, closure and post-closure control,
ground water monitoring, financial assurance, and correction action are state-of-the-
art and are being practiced by most disposal facilities sited within the last decade.

As with ash disposal facilities, here too, we are concerned by specific design re-
quirements in legislation. The language not only specifies liner thicknesses, but also
specific liner materials. To write engineering specifications into legislation is, we be-
lieve, totally inappropriate.

6. PLANNING FOR INTEGRATED SOUD WASTE MANAGEMENT

Section 402 of S. 976 addresses the development of State and regional solid waste
plans. We believe the intent of this section is valid, but would urge the committee to
consider expanding the requirements of section 402 to include the development of
several integrated solid waste management plans:

a) A National Integrated Solid Waste Plan which identifies and defines what the
Federal Government will do to advance the utilization of the four methods of inte-
grated solid waste management-waste reduction, recycling, combustion, and land-
filling.

b) State Integrated Solid Waste Plans which identify and define what each State
government, individually or in partnership with other states, will do to advance the
use of these methods.

c) Local Integrated Solid Waste plans, developed by each local government juris-
diction, individually or in partnership with each other, which identify and define
how waste reduction, recycling, combustion and landfills will be utilized to provide
the necessary capacity for all municipal solid waste generated within, exported
from, or imported into a specific local government jurisdiction.

We have only these four means to manage our municipal solid waste. These four
methods of integrated municipal solid waste management do not compete, but com-
bine to provide the necessary capacity to manage solid waste within a community.

Local governments can, and are, working effectively to site and operate combus-
tion and landfill facilities. Local governments do not need State and Federal assist-
ance in either of these efforts, other than the establishment of intelligent regula-
tions and stability in the implementation of those regulations. Local governments
can plan for these two methods and can be successful in implementing capacity
from these two methods.

The same cannot be said for planning for anticipated capacity from waste reduc-
tion and recycling. Local governments, while eager to implement waste reduction
and recycling programs, cannot accomplish this alone.

Municipal solid waste begins as a commodity or product. It eventually ends up hs
a solid waste when the manufacturing process is complete or the usefulness of the
product is over. Consequently, while-local governments may wish to reduce the
amount of solid waste generated, they can have little impact on the design and man-
ufacture of products. If local governments are to include some amount of waste re-
duction in their capacity assurance plans, they will look to their State and the Fed-
eral Government to assure the necessary levels of waste reduction.

Similar concerns face local governments when they plan for recycling. Recycling
occurs when a material is removed from the solid waste stream and is reused. The
key is reuse, and reuse depends on markets. S. 976 is attempting to deal with the
problems of markets in a number of innovative and daring ways. We feel strongly,
however, that the recycling initiatives in S. 976 can be enhanced and strengthened
by a more aggressive approach in planning for capacity from recycling.

In essence, what we are saying is that planning for integrated solid waste man-
agement must be done at all three levels of government. Local government will de-
velop and implement plans which will consider, and where appropriate, utilize all
four methods of integrated solid waste management. Local government can and will
plan for capacity from combustion and landfilling. But, the States and the Federal
Government must act to provide capacity from waste reduction and recycling. As
with local government committing to the public to provide for integrated solid waste
management, we believe that the States and the Federal Government should also
commit to the public to be part of the process. That way everyone will know what to
expect from each level of government.
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7. TRAINING PEOPLE FOR SOLID WASTE MANAGEMENT

One of our most critical needs is enough trained and qualified people to meet the
demands for solid waste management. Unlike other fields of environmental protec-
tion, solid waste management does not have universities graduating students with
majors in this discipline. Little or no funding is available to universities to conduct
basic or applied research in the field. except for the very limited efforts of EPA and
one or two associations, continuing education in the f.eld of solid waste management
is almost non-existent.
RCRA should provide the authority for the Federal Government to invest in the

development of programs to educate rind continue to train people to manage solid
waste.

We urge the committee to make a commitment to amend RCRA to stimulate
training, university research and continuing education by:

First, requiring a set percentage of monies appropriated for implementing RCRA
to be used for research at the university level and for the development and delivery
of undergraduate and graduate level training in solid waste management;

Second, requiring that all solid waste management facilities be managed and op-
erated by trained and certified managers and operators;

Third, requiring a set percer.cage of monies appropriated for implementing RCRA
to be used for funding the development and support of continuing education pro-
grams for those who are already working in the field or who wish to enter the field
of solid waste management;

And finally, the establishment of a national solid waste training advisory commit-
tee composed of university representatives and practicing professionals in the field
of solid waste management to develop and guide a national strategy for solid waste
management education and training.

Training, continuing education, basic and applied research is needed to provide
the personnel, science and technology to carry out the purposes of S. 976. We urge
the committee to include a national commitment to provide for those needs in a
RCRA reauthorization measure.

I appreciate the opportunity to testify on behalf of the nation's local govern-
ments--counties, cities and towns-and their local government solid waste manage-
ment professionals. I would be pleased to answer any questions the committee may
have.

(Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF ALLEN MOORE

Mr. Chairman, my name is Allen Moore. I am President of the National Solid
Wastes Management Association (NSWMA), a trade group representing more than
2,500 private waste service companies in the United States and Canada. Our mem-
bers include transporters of solid and hazardous waste, operators of hazardous waste
treatment and disposal facilities, waste recyclers, waste-to-energy companies, sani-
tary landfill operators, manufacturers and distributors of waste management equip-
ment, and firms providing legal, financial, and consulting services to the waste man-
agement industry.
I am pleased to be here today to share the industry's views regarding S. 976 which

would amend and reauthorize the Resource Conservation and Recovery Act (RCRA).
We are encouraged by your efforts to establish a Federal framework to guide the
management of solid waste within the United States into the next century. We sup-
port the enactment of clear Federal policies to assure that all waste is managed in a
manner which protects human health and the environment, and to assure that com-
munities across the country have the broadest range of options from which to create
comprehensive waste management systems. In the following pages I will provide de-
tailed comments on certain of the solid waste provisions of your bill. In a subse-
quent document, I will offer comments for the record on other provisions required to
improve administration of hazardous waste programs.

STATE PLANNING FOR SOLID WASTE MANAGEMENT

NSWMA has long been a strong advocate of good State planning, believing it to
be the essential first step to actual creation of adequate disposal capacity. Conse-
quently, we generally support the requirements you have proposed. In particular,
we support the requirement for Federal oversight of all States' submissions to
assure that each of the 50 States is contributing its share to the national solid waste
solution.
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However, we fear that the complicated and time-consuming process of review re-
quired by S. 976 may defeat the very purpose of having the Environmental Protec-
tion Agency (EPA) approve the plans in the first place. To avoid making the plan-
ning process an end in itself, and to expedite ultimate implementation, we hope you
will consider giving EPA a shorter deadline for its review and allowing the Agency
maximum flexibility to undertake it. That will likely mean a need for additional
staff resources, Mr. Chairman. I urge the committee not to give new responsibilities
to the Agency if you are not prepared to give it the funds needed to carry out those
responsibilities.

We also believe that States need assurance that they will have an answer. There-
fore, in the absence of EPA action to disapprove within a limited time certain, ap-
proval of a State's plan should be automatic.

STATE PERMIIriNG FOR SOLID WASTE MANAGEMENT FACILITIES

We are generally supportive of the bill's provisions governing permits for waste
management facilities, particularly those which make explicit EPA's authority, on
an exception basis, both to issue permits to such facilities and to ensure their com-
pliance. We suggest, however, that certain requirements be reexamined. For exam-
ple, we believe that it is bad public policy to limit the term of permits in Federal
law. Permits should be based on the lifetime capacity of the facility being proposed,
and are properly the purview of the State issuing authority. For example, - landfill
having a planned capacity of 20 years should logically be permitted for 20 years.
Individual cells of that landfill should be subject to technical review prior to con-
structior, since a cell built using today's standards might well be different from one
built fifteen years from now. But a complete reevaluation of the permit-the need
for the landfill, in a particular location, subject to certain general conditions--is not
necessary as each cell comes on line. Similar arguments hold for the permitting of a
municipal waste combustor (MWC).

In the event Congress chooses to constrain States' permitting flexibility, we sug-
gest that five years as proposed in S. 976 is well short of consistency with the time-
frame of the planning provisions and well short of the re, irements of the financial
community which requires a reasonable return on investment in these infrastruc-
ture facilities.

:fl Second, a permit fee need not be authorized by Federal law since States already
have authority to establish user fees, and, in any case, the proposed fee seems quite
high. Small communities where disposal fees often range from $0 to $15 per ton
may become the unintended victims of a sincere effort to create resources at the
State level. That additional resources may be required by a State to manage solid
waste disposal properly is not at issue; nor do we oppose user fees based on the cost
of, and dedicated to, the services provided. We question whether the fee and its esca-
lator provisions proposed under S. 976 is not simply a national tax on the genera-
tion of solid waste, and whether that is the most equitable way to finance State
oversight of the waste disposal system. I would point out that a $2 per ton fee will
cost a community of 25,000 people over $40,000 a year.

Third, we are concerned by use of the term "guidelines" throughout this section
of the bill. We support the promulgation of minimum Federal standards for solid
waste management facilities because we believe tl, are crucial to the protection of
public health and the environment as well as to th-- credibility of the waste manage-
ment process nationwide. We believe from other sections of S. 976 that it was your

44 intent to create a baseline system of requirements that were federally enforceable,
41 but we fear some confusion in that the term "guidelines" may be interpreted as

advice to the States to be used selectively or ignored. We believe your "guidelines"
should be requirements.

MUNICIPAL SOLID WASTE LANDFILL STANDARDS

NSWMA has been a strong proponent of environmentally sound landfill stand-
ards and, in fact, developed a model regulation almost a year before EPA proposed
its Subtitle D revisions. We have urged both EPA and the Office of Management
and Budget to promulgate such standards as quickly as possible. We believe the
standards you have proposed in S. 976 woule. make sanitary landfilling environmen-
tally safe as well as assure public confidence in the technology. If the standards
which EPA promulgates under the 1984 amendments prove to provide comparable
environmental protection, as we expect they will, we suggest that the provisions of
S. 976 be dropped. If the EPA regulations prove to be deficient in some respects, S.
976 should be used to correct those deficiencies. Appropriate transition language
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should also be inserted so as to assure that critical landfill projects already in the
pipeline can proceed to completion.

MUNICIPAL WASTE COMBUSTION (MWC) ASH

We support inclusion of provisions mandating EPA to develop regulations for
managing ash under Subtitle D, but there are several areas where we believe the
bill can be improved. First, S. 976 would impose more stringent requirements on ash
disposal facilities than for landfills where municipal solid waste is disposed. These
provisions reflect an assumption that combined ash (bottom and fly ash) from waste
combustors presents a greater threat to human health and the environment than
the disposal of municipal solid waste itself, and ignores a series of recent studies
which suggests otherwise.

This research indicates that MWC combined ash can be safely disposed without
testing in landfills with two liners. S. 976 currently allows disposal in this manner,
provided that the facility is a "monofill" where only waste combustor ash is dis-
posed. However, if untested combined ash is codisposed with municipal solid waste,
the bill requires that the facility have an additional liner and leachate collection
system. This proposed design would appear to exceed the standard for land disposal
of hazardous waste and would impose unnecessary costs on local communities. This
is a particular concern with regard to smaller communities served by smaller waste
combustion facilities, which are less likely to produce a sufficient amount of MWC
combined ash to clearly justify the development of an ash monofill at a landfill. We
suggest that the requirement for an additional liner and leachate collection system
is unnecessary and that it be deleted from the bill.

Second, S. 976 establishes separate minimum technical requirements for sanitary
landfills where ash which has been tested and passed is disposed. We support the
inclusion of provisions to allow communities the option to subject ash to a regula-
tory test prior to disposal in a sanitary landfill. However, since the scientific data
indicate that codisposing combined ash and municipal solid waste presents no great-
er a threat to human health and the environment than disposing of municipal solid
waste alone, we suggest that minimum technical standards for sanitary landfills
where ash is disposed should be no more stringent than those defined in the previ-
ous section as necessary for sanitary landfills.

We support provisions in S. 976 that would direct EPA to establish regulations for
ash reuse. We are concerned, however, that the bill may have the unintended effect
of terminating important ongoing research and development into ash reuse if EPA
fails to promulgate regulations within the 36 months specified in the statute. The
bill would allow ash reuse after that date only if ash is treated and an extraction
procedure test applied to the ash does not exceed Safe Drinking Water Act stand-
ards. We suggest that the bill be amended to provide that, whether or not EPA
meets the deadline for promulgating regulations, ash reuse be allowed under the au-
thority of a State permit or other prior approval from the State where such reuse
occurs.

MEDICAL WASTE

We support the provisions of S. 976 to bring this special waste stream under an
appropriate regulatory regime. Based on our members' operational experience, we
would be pleased to work with EPA on specific standards for the storage, packaging,
labelling, transport, and treatment of medical waste.

INDUSTRIAL WASTE

We support the provisions of S. 976 to bring the vast quantities of such wastes
under appropriate regulatory regimes. We believe clarification is required as to the
applicability of RCRA requirements to surface impoundments which may already be
covered by National Pollutant Discharge Elimination System (NPDES) permits
issued under the Clean Water Act.

RECYCLING OF SOLID WASTE

NSWMA is generally supportive of the intent of S. 976 with respect to toxics and
source reduction and recycling. However, while our members have found that col-
lecting impressive amounts of recyclables is relatively easy, they have also found
that selling those same amounts of recyclables can be hard. Glutted markets for
some recyclables and regional dislocations for some materials can make selling col-
lected recyclables a major headache. We believe that S. 976 does not do enough to
stimulate markets. Certainly the Federal procurement section is a step forward. Re-
quiring the Federal Government and its contractors to buy products manufactured
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from recycled materials goes a long way toward closing the loop. Allowing a ten per-
cent price preference for these products is also a major step forward.

However, more needs to be done. The Federal Government needs to rethink many
of its product specifications. While Section 304(c) of S. 976 requires the EPA to write
new procurement guidelines for glass, ferrous metals, plastic products, used tires
and other materials, we fear that EPA will not have sufficient resources to do the
job and that actual procurement of these materials will lag without the relevant
guidelines.

In addition, requiring EPA and the Department of Commerce to establish mini-
mum recycled content standards or recovery rates for various materials seems es-
sentially academic without penalties for failure to meet either content or recovery
rate requirements. The requirement in Section 303(c) of S. 976 that EPA "shall
report to Congress within a year of the enactment of S. 976 on mechanisms for im-
plementing and enforcing commodity specific recycling requirements" implies that
neither required recycling rates nor required minimum content rates will actually
be required. Similarly, we note that the State plans require the setting of recycling
I oals and the identification of steps to create markets, but there are no penalties for

tates that fail to comply with their plans. The EPA should be able to enforce these
plans if the States are not willing to follow through.

We also question whether prohibitions on the incineration or disposal of certain
wastes, like tires and lead-acid batteries, will either cause these materials to be re-
cycled or prevent their improper disposal unless there are other incentives. For ex-
ample, some clarification is needed as to the responsibility of the generator in the
proper management of waste. Enforcement is both inequitable and inadequate when
it falls solely on the waste transporter or disposal manager. More thought should be
given as to how to keep generators from introducing problem materials into the
waste stream in the first place.

Finally, we believe the Packaging Advisory Board would be well served by the ad-
dition of a representative from the hauling/recycling industry who can consider the
impact of the Board's proposals on the collection or recycling of individual materi-
als.

INTERSTATE TRANSPORT OF MUNICIPAL SOLID WASTE

The industry's position on these provisions has been provided in previous testimo-
ny submitted June 18, 191.

FINANCIAL ASSISTANCE

We support providing financial assistance to the States for purposes of preparing
and implementing solid waste management plans. States bear significant responsi-
bility for ensuring proper waste management. Support for their efforts is an appro-
priate expenditure of public funds.

SUMMARY

Because of the role the private waste services industry plays in the day-to-day
management of waste throughout North America, we have a singular appreciation
for the political, technical, and economic complexities surrounding the issue. We re-
spect the thoughtful apd comprehensive approach you have taken toward the prob-
lem, and we look forward to working with you to refine this legislation which would
provide the framework for national solutions.

PREPARED STATEMENT OF DR. HENRY S. COLE

I. INTRODUCTION

Mr. Chairman, Members of the committee. My name is Dr. Henry S. Cole. I am
the Science and Policy Director for Clean Water Action, a national environmental
organization with over 750,000 members nationwide and offices in 15 States. With
me today is Bob Collins, director of Clean Water Action's-Solid Waste Programs.

Thank you for the opportunity to testify today on critical issues involving munici-
pal solid waste that the committee will address during its consideration of amend-
ments to the Resource Conservation and Recovery Act (RCRA).

Together with Greenpeace Action and the National Toxics Campaign, Clean
Water Action coordinates the War on Waste, a national campaign with over 500
State and local organizations (see attached list) from 41 States who are fighting to-
redirect our nation's waste policies away from incinerators and landfills and toward
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waste reduction and recycling. We are also working closely with a network of na-
tional environmental organizations to achieve these same goals.

Opposition to incinerators (and landfills) is not limited to communities selected for
these facilities, for it is now recognized broadly by the public that the effects of dis-
posal manifest themselves over great distances. For example, mercury emissions
from growing populations of MSW incinerators can contaminate lakes, food chains,
fish and people located hundreds of miles downwind. And garbage and incinerator
ash are being transported over hundreds of miles to disposal units.

There is nearly universal recognition that a shift from disposal to reduction and
recycling is a must. The question is, how do we get there from here? We believe that
major changes are needed in the Resource Conservation and Recovery Act to accom-
plish this goal. Our recommendations to Congress are as follows:

1. Enact a moratorium on new MSW incinerators to last until the year 2000. This
provision is included in HR 3253 introduced by Representative Kostmayer (D-PA)
and cosponsored by 24 other House members thus far. This bill is supported by sev-
eral national organizations including: Environmental Action, Environmental De-
fense Fund, Friends of the Earth, Greenpeace Action, ational Council of Churches,
National Toxics Campaign, Natural Resources Defense Council, Sierra Club, South-
west Research and Information Center, United Methodist Church, U.S. PIRG, and
over 500 State and local groups across the country.

2. Require local governments to implement strong reduction and recycling pro-
grams before they are allowed to build or use new incinerators (after the year 2000).

3. Enact environmental requirements for (1) MSW incinerators, (2) MSW incinera-
tor ash and ash landfills that are far stricter and more readily enforced than those
proposed in S. 976. For example:

e incinerator ash should be managed as a hazardous waste with all of the strict
protections of Subtitle C.

* fill all incinerator ash in containment systems that utilize two liners and leach-
ate collection systems.

e Eliminate the complex system of waivers, exceptions, variances and delays that
characterize ash management in the current bill.

4. Enact measures that increase the ability of communities to participate effec-
tively in critical decisions on municipal waste. Delete language in S. 976, Section
402, that would enable States to override the opposition of local governments to the
siting of disposal facilities.

5. Enact strong national programs aimed at reducing the volume and toxicity of
packaging and other materials, at developing markets for recycled goods and at re-
quiring governments to procure products and materials that contain recyclable ma-
terials and meet other environmental standards.

It. THE CASE FOR A MORATORIUM ON MSW INCINERATORS

Incineration today is being pushed by the waste management industry as the
answer to the nation's declining landfill capacity. Far from being a solution, inciner-
ation:

" imposes environmental costs which are unacceptably high,
• ensures a continued reliance on landfills (to dispose of massive quantities of

ash,
" has grown increasingly expensive and financially risky to towns and cities,
" represents a major barrier to the real solution-waste reduction and recycling,

and
* destroys valuable resources and represents a net energy loss.
Given that more than 80 percent of the waste stream is either recyclable or non-

combustible, incineration is an inappropriate technology for the management of mu-
nicipal waste. Yet, incineration is the fastest growing disposal option in the U.S.-
its share of the waste stream has grown from 4 percent to 14 percent during the
1980's.

A moratorium is a systematic and orderly method to bring about the transition to
a reduction/recycling based solid waste system. Currently, landfilling accounts for
about 73 percent of our garbage, incineration 14 percent, and recycling 13 percent.1

We believe that the Nation can readily attain and even surpass the goals of S.
976--50 percent recycling and 10 percent waste reduction--so long as incineration
capacity is held at its current level. This approach also allows a significant decline
in the amount of waste landfilled.

2

Remaining landfill and incinerator capacity should be used to manage disposal-
bound waste in the most appropriate and environmentally benign manner. For ex-
ample, existing incinerator capacity should be used for the relatively small amount
of combustible waste that is non-recyclable and non-toxic.
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A. THE ENVIRONMENTAL COSTS OF INCINERATION

Many harmful metals and organic chemicals are components of products and
packages which make up municipal waste. Mercury is found in household batteries,
fluorescent light bulbs, some latex paint, and mirrors. Lead is used as solder in steel
cans and in electronic components, batteries, paint pigments, ceramic glazes, and
plastics. Cadmium is found in metal coatings and platings, rechargeable batteries,
and in plastics as a pigment and stabilizer.

Burning garbage releases these, and other toxic substances which are bound up in
such common products as paper, plastics, and electronic components. Up to 27 dif-
ferent heavy metals and hundreds of toxic organic compounds, including dioxins
and furans, are released and sent out the incinerator stack to the air or captured by
pollution controls and concentrated in the ash. MSW incinerators increase, rather
than reduce the environmental risks associated with waste management.

MSW Incinerator Ash
MSW incinerators transform trash into toxic ash, which must be disposed. The

incineration of 100 tons of garbage generates about 30 tons of ash. The toxicity of
incinerator ash is well established-both fly and combined ash contain sufficient
concentrations of lead, cadmium, and other toxic metals to qualify as a hazardous
waste. Public concern has centered on the dangers of lead, cadmium, and dioxin-
all found in MSW ash.

e Lead exposure to infants and children in even trace quantities can impair
mental development and has been linked to learning disabilities and lowered IQ
scores. Lead is a probable carcinogen and may contribute to increased blood pres-
sure in adults.

* Cadmium is not only a probable carcinogen, but accumulates in the food chain.
Cadmium can build up, and be retained, in humans (a process that can take place
over 30 years), and can cause severe damage to kidneys. Exposure to cadmium may
cause cardiovascular damage and bone changes.

e Dioxins and furans, some of the most deadly compounds known, are regularly
found in incinerator ash.

The large volume of toxic ash produced by an incinerator is difficult and expen-
sive to dispose of safely. A 2000 ton per day (tpd) massburn incinerator generates
about 500 tons of ash a day; in 20 years this amounts to about 3.5 million tons, with
thousands of tons of toxic metals.

Depending on concentrations, the total amount of lead and cadmium in ash can
vary greatly. This table shows the amount of lead and cadmium in ash, by day, by
year, and for the total (20 year) expected life of an incinerator. Note that ash with
the highest lead concentration in the EPA study would contain over three tons of
lead each day. Alter 20 years of operation, that incinerator could generate more
than 3.5 million tons of ash containing over 27,000 tons of lead.

Table 1.-Lead and Cadmium in MSW Incinerator Ash

Daily One year 20 years

Ave. Lead Concentration
1,374 ppm ................................................................................. 1,374 lbs 251 tons 5,020 tons
7,474 ppm .................................................................................. 7,474 lbs 1,364 tons 27,280 tons

Ave. Cadmium Concentration
32 ppm ........................................................................................ 32 lbs 6 tons 120 tons
77 ppm .......................................................................... ............. 77 Ibs 14 tons 280 tons

Note: Assumes 4 to 1 ratio for trash burned to ash generated-a 2000 tpd ncinerator will produce 500 tons of ash per day.
Source: Derived from EPA, "Characterization of Muncipal Waste Combusta Ash, Ash Extracts, and Leachates," March 1990.

All landfills eventually leak. The lead, cadmium, and other metals regularly
found in ash are persistent toxic substances-they remain toxic permanently.

The EPA has stated that one or more of the engineered components (liners, leach-
ate collection system, cover) will fail for reasons ranging from the chemical nature
of the waste, to the erosive forces of nature.3 Although Federal regulations require
that landfills be monitored and maintained for 30 years after closure, the substances
in the ash, such as lead and cadmium will retain all of their toxicity long after 30
years. In fact, the ash will be toxic forever, long after the statutory requirement for
post closure care has expired-and long after the containment has failed.
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Yet, no State requires ash landfill operators to establish post closure care for
longer than 30 years. Furthermore, there is no guarantee that an ash landfill (or
any indeed any landfill) will be able to contain the ash, or its leachate for even
those few decades.

The danger to groundwater from ash landfills is illustrated by a Bellinaham. Was-
tuneton monorill. EPA tests conducted in 1988 on nearby groundwater wells found
contamination from several heavy metals. Levels of cadmium in the groundwater
averaged 70 times drinking water standards.

Today's ash landfills may become tomorrow's Superfund sites. Who will be liable?
Who will clean them up?

Air Emissions
Citing the dangers of air pollution from ozone precursors, dioxin and heavy

metals especially lead, the American Public Health Association has called for a na-
tional policy "rooted in resource conservation and pollution prevention". The APHA
advocates recycling and composting 80 percent of the waste stream, and calls for a
ban on the construction of garbage incinerators in all non-attainment areas.4

During the combustion of municipal solid waste, an incinerator will emit from its
stack 1) acid gases such as hydrogen chloride and sulfur dioxide; 2) nitrogen oxides
(NOx) and carbon monoxide; 3) heavy metals including mercury, lead and cadmium,
and 4) complex organic compounds such as dioxins and furans. The pollution control
technology recommended by EPA to remove these is unreliable. 5 Heavy metals,
lead, cadmium, and especially mercury are easily volatilized by the combustion
process and are difficult to remove from incinerator flue gases. (Of course, those
substances which the scrubbers or filters do remove, add to the toxicity of the ash.)

Incinerators and Mercury
In September 1990, Clean Water Action released a major report on mercury con-

tamination from MSW incinerators (Mercury Rising). A recent New York Times fea-
ture further documents the severity and nature of the problem. A growing body of
evidence is mounting around the following findings:

1. Mercury is contaminating thousands of lakes in many parts of the nation. The
levels of mercury already present in lakes and aquatic food chains pose a serious
threat to public health through fish consumption.

2. Compelling evidence from Europe and North America shows that inland lakes
are being contaminated by wet and dry deposition of atmospheric mercury in the
lakes and in surrounding watersheds. Coal burning power plants and MSW inciner-
ators represent two of the largest sources of atmospheric mercury. MSW inciner-
ators are the most rapidly growing source.

3. Mercury is subject to large scale biomagnification in the aquatic foodchains of
freshwater lakes. An official with the Wisconsin Department of Natural Resources
summed up the problem succinctly: "Mercury levels in water as low as 1 ng/L can
lead to levels in lish that are high enough to trigger fish consumption advisories."
Lakes tend to serve as traps for the mercury since the mercury doesn't break down
and is removed only slowly from ecologically active portions of lake ecosystems.
Continued releases are likely to increase the level of mercury in fish.

4. Hundreds of fish consumption advisories for mercury, covering thousands of
lakes are in effect in at least 20 States. Millions of people catch and eat fish in these
States.

* In Michigan, lake fish with mercury concentrations of 2-4 ppm have been
found. As a result, a general fish consumption advisory is in effect for all 11,000
lakes in the State.

9 In Minnesota, mercury levels in lakes have been rising 2-5 percent per year.
The State has issued 250 fish advisories for mercury. The U.S. Forest Service has
issued its own health advisory for all 2000 of its lakes in the Superior National
Forest.

* In Florida, freshwater fish in 65 percent of the lakes and rivers tested through
July 1990, had sufficient mercury (above 0.5 ppm) for the State to issue health advi-
sories. Levels of mercury found in Florida panthers (above 100 ppm) were sufficient-
ly high to cause death and serious illness. Recently, the last two female panthers in
the Everglades were found dead, with very high levels of mercury.6

* Throughout New England mercury contamination of fish is a growing trend.7

Mercury, a potent neurotoxin, is especially dangerous to the unborn child; like
lead, it bypasses the placental barrier and readily accumulates in the brain of the
fetus. Typical fish consumption advisories for mercury warn people to restrict their
fish intake to once a month or week (depending on concentration). These advisories
generally warn young children, woman who are pregnant, nursing, or planning to
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become pregnant not to eat any fish. Native Americans and other populations that
depend on fish as a major source of protein are particularly vulnerable.

MSW incinerators represent a large and the most rapidly growing source of mer-
cury emissions in the nation. In fact the worst possible disposal route for any waste
containing mercury is incineration: including MSW waste, medical waste, industrial
waste and hazardous waste. Mercury vapors are extremely difficult to control. -

Some reduction in emissions may result from the toxic use reduction program in
S. 976 and from the requirement for an eventual mercury emission standard for in-
cinerators. However, it is important to .ecognize that these measures in themselves
will not solve the problem. First, many products including paints, electrical equip-
ment, pigments, certain plastics, thermometers and many other products contain
mercury. Second, more effective air pollution control equipment (e. g. wet scrubbers)
merely transfers the mercury problem to ash. Some mercury offgasses from ash
during storage-the rest will greatly increase the toxicity of the ash.

In the short term, a moratonum on new incinerator capacity is essential to curb
the growth in mercury emissions. Reducing the flow of mercury into the atmosphere
will require not only a reduced dependence on burning, but on a reduction in the
quantity of mercury used in a variety of products.

B. RECYCLING VS. INCINERATION-THE NATION MUST CHOOSE!

RCRA reauthorization represents a critical watershed. The moratorium issue
must be addressed with a great deal of urgency. Towns and cities that opt for incin-
erators are locked into the decision for 20 or 30 years, regardless of the advances in
recycling (and composting) technologies, markets and systems.

Incinerators are dependent on many of the same materials that make recycling
worthwhile: e. g. paper, cardboard (materials for which high minimum recovery
rates are established in Section 302 of S. 976), and plastic. According to Garbage
Magazine: "Efficient recycling of high energy-yielding garbage undercuts revenue
for incinerators. Indeed, in Southeast Massachusetts, the 1900 ton-a-day incinerator
is a big reason why recycling is almost nonexistent in the 32 communities served by
Semass." 8

Similarly massive investments in incineration will consume limited local capital
that could be invested in recycling with less risk. There is now mounting evidence
that communities that build incinerators are struggling to meet their financial com-
mitments.

Considerable progress on recycling is being made in communities across the
nation. Well conceived recycling programs can accomplish significant recycling
rates very rapidly. For example, the people of Seattle said "no" to incineration and
instead invested limited capital in an ambitious recycling program. Seattle now di-
verts over one third of its waste stream from landfills through recycling. 9

In Takoma Park, Maryland, a program of curbside separation, recycling and com-
sting has achieved a diversion rate of about 36 percent in two short years. This
ptember, recycling of some plastics (PET and HDPE) and mixed paper will be

added to the program which now processes newspaper, glass, aluminum, tin cans
and corrugated cardboard, appliances and yard waste for composting. Within a year
the diversion rate is expected to reach 45 percent, with avoided landfill costs reach-
ing several hundred thousand dollars.' 0

The problem is that a large 1800 ton per day incinerator proposed for Dickerson,
Maryland is drawing closer to reality. Its construction will ensure that other towns
in the region will not be able to follow Takoma Park's lead. The choice is clear in
the backyard of our nation's capital. It is the same choice that will be faced by local
communities across the nation.

We doubt seriously whether the goals of S. 976, 50 percent recycling and 10 per-
cent waste reduction by 2000, can be met if the Nation invests heavily in inciner-
ation. For example, the waste industry plans to double incineration capacity by the
year 2000,11 and President Bush has proposed to increase incineration seven-fold by
2010 as part of his Energy Strategy.1 2 Proceeding along this path will surely be the
death knell to serious recycling and will have monumental economic, environmental
and resource costs.-

C. ECONOMIC COSTS AND FINANCIAL RISKS OF MSW INCINERATION

The Environmental Defense Fund published a study last year that makes detailed
cost comparisons between incineration and recycling for a number of U.S. cities.13

Among the findings:
0 Seattle: Recycling rates up to 78 percent are feasible in Seattle at less expense

on a lifecycle, cost-per-ton basis than any level of incineration.
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* New York City: Life cycle recycling costs would be from 20-60 percent less ex-
pensive per ton than incineration.

0 North Hempstead LI: recycling: $95 per ton; incineration $122 per ton.
In the past few months, the news has been filled with stories that incinerators are

posing severe financial hardships on towns that selected burning.
0 Tuscaloosa, Alabama. Local officials sued Consumat Systems, Inc. for $20 mil-

lion after the plant lost money during its first 3 years of operation. Down there they
call it the Tuscaloosa Turkey.

* Warren County, NJ. Ash disposal cosis sky-rocketed to $250 per ton when the
ash repeatedly failed the toxicity test and had to be shipped to a hazardous waste
facility. The county had to pay $1.8 million to the incinerator operator because a
growing recycling program caused a trash short-fall (a growing trend).

* Columbus, Ohio. $93 million of subsidies, in a six years period, were needed to
keep the city's incinerator operating. Funds planned for hospitals, roads and schools
are being diverted to pay for incinerator bills.

0 Okahumpka, Florida: $79 million state-of-the-art incinerator. Lake County paid
construction and operating costs and local taxes for an incinerator that Ogden-
Martin actually owns. The County Chairman, deemed the 1988 agreement" a hell of
a sweet-heart deal." Now there is not enough garbage to operate the plant in the
black, and a number of officials believe it would be cheaper to abandon the facility
and pay off the debt rather than to pay on-going operating costs. Some Lake Co.
cities angered by rising fees are compounding the garbage crisis by stepping up
their recycling efforts. '

4

* Minnesota. Several counti6s are having difficulty in producing enough garbage
to meet minimal amounts specified in contracts with Northern States Power which
operates the incinerators. The reason is increased recycling. A projected shortfall of
.10,000 tons will force counties to pay an additional fee of $300,000. More significant-
ly, public officials find themselves in a position where they may have to reject re-
quests for composting and recycling plans. In the words of one official, "Supporting
curb-side recycling can and will get us into default on the NSP contract." 16

These examples point to an emerging trend irf towns that have opted for inciner-
ators. Rising costs force a community to spend general revenues-and in some cases
the problem is aggravated by shortfalls in trash due to the growing success of recy-
cling.

D. INCINERATORS DESTROY RESOURCES AND WASTE ENERGY

More energy is conserved through reuse and recycling than is generated by incin-
eration. The use of virgin resources such as minerals, petroleum, or timber to manu-
facture new goods requires the expenditure of energy for extraction, transportation,
and refining or processing. Recycling saves much of the energy required for the ex-
traction and processing. The approximate energy equivalent of 17 million barrels of
oil is generated by incinerating MSW at current levels (14 percent). However, over
100 million barrels of oil are conserved by recycling at current levels. As the
number and type of materials which are recycled expand to encompass 50 percent
and more of the total waste stream, the realized energy savings from recycling will
continue to grow. These figures were derived from an extensive energy analysis con-
ducted by NRDC.

III. INCINERATOR ASH: S. 976 IS INADEOUATE

This section provides our specific comments on S. 976's requirements for the dis-
posal of MSW incinerator ash and MSW waste.

Regulation of ash is a critical issue. Existing incinerators produce more than 5
millions tons of ash per year. This ash contains high levels of heavy metals that do
not break down over time. On the other hand, liners and other containment devices
are vulnerable to the destructive forces that inevitably will lead to releases. Even
the best liners eventually leak and leachate collection systems become clogged.

A. RECOMMENDED ASH MANAGEMENT SYSTEM

Two principles should apply: (1) the generation of this type of waste should be
avoided (2) the waste should be disposed only under the most protective conditions
and surveillance.

We believe that these conditions are best met by regulating incinerator ash as a
hazardous waste under Subtitle C of RCRA. Recent studies by incinerator operators,
State regulatory agencies and EPA have shown that incinerator ash leaches suffi-
cient quantities of toxic chemicals to qualify as hazardous waste under EPA's test
procedures. 6 We believe that a proper protocol, one based on all exposure routes
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and on the toxic composition of the ash, would show that all incinerator ash would
qualify as a hazardous waste.

Subtitle C classification ensures that the ash is manifested-i.e., tracked so that
we know exactly where shipments of ash are going; this measure is necessary to
stem illegal dumping or co-disposal.

In addition we believe that specific technical requirements are appropriate for the
management of incinerator ash. These requirements are summarized as follows:

1. All MSW ash shall be disposed of separately in monofills.
2. Monofills should include: a double liner system that is designed, operated and

constructed of materials to prevent the release of contaminants. The double liner
system located at the bottom of the cell should include:

* drainage material with a primary leachate collection-removal system,
* an upper flexible membrane liner,
" drainage material and a secondary leachate collection removal system which

serves as a leak detection system, and
* a composite liner consisting of an upper flexible membrane liner underlain by

7 three feet of compacted clay.
The advantages of this system are described in detail in several publications and

in testimony by Richard Denison of the Environmental Defense Fund.' 7 In summa-
ry:

* The double liner system provides redundancy; reliance on two barriers reduces
the potential for leaks.

0 The top leachate collection system removes leachate before it penetrates
through the first liner and avoids pressure buildup on this liner.

* The second leachate system serves as a leak detection system for the first liner
and collects what ever leaks through.

* The system allows for an early detection of the leak (before groundwater is con-
taminated) and for assessing the magnitude of the leak and the necessary response.

B. S.976: ASH REGULATIONS ARE COMPLEX AND INEFFECTIVE

Rather than the simple, uniformly protective approach that we recommend, S.
976 imposes a complex system of disposal options. With this system it will be highly
unlikely that ash will be managed in a way that will protect public health and theenvironment. A number of major weaknesses are outlined below:0 The language in S. 976 simply requires EPA to issue regulations for "proper
closure." There is no assurance that the closure will even require a composite cover

comprised of a clay and plastic liner in order to prevent precipitation from infiltrat-
ing the landfill and causing toxic substances to leak from the bottom. In contrast,
EPA regulations require composite covers for the closure of (Subtitle C) hazardous
waste landfills.' 8

e The 1984 amendments to RCRA require all hazardous waste landfills to have
leak detection systems to detect defects in the lining of a landfill before the toxic
waste can seep into the groundwater. (A leak detection system is an integral part of
a containment system that includes two rather than a single liner.) This require-
ment was designed to prevent the contamination of drinking water supplies by pro-
viding for early detection ad correction. However, under a number of disposal op-
tions allowable under S. 976, ash can be disposed in a landfill without a leak detec-
tion system. In such cases, the only way to know if the landfill is leaking is afier it
contaminates the groundwater.

There are a number of additional glaring loopholes:
* For two and one-have years after enactment, incinerator ash may be disposed

of in unlined landfills;
* The proposal allows for toxic ash to be co-disposed with garbage despite the in-

creased potential for leaching of hazardous constituents;
* For six years, toxic ash can be co-disposed in a sanitary landfill with only one

liner;
• For three years, States can allow ash utilization without any national stand-

ards designed to protect public health;
• Many of the allowable disposal options will not require double liners or leak

detection.
In addition, S. 976 provides for a number of exceptions to the already weak design

standards. For example, States can approve alternative designs if the owner/opera-
tor can convince the State that the alternative will be equally protective. While
some flexibility may be necessary, this measure opens the door for abuse by the op-
erators and will place an additional on State regulators.

The numerous disposal options and decision points will impose enormous resource
requtrements on State agencies that are already stretched to the limits. There is
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little doubt that the waste management industry will attempt to drive the system
toward the least protective and least expensive options at every turn. This approach
may benefit consulting frtrns (and perhaps lawyers) but will prevent effective en-
forcement of protective rvles.

D. ASH UTIUZATION-A DANGEROUS GAMBLE

Some waste management companies are considering disposing of ash in materials
such as asphalt aggregate or in construction blocks. The heavy metals present in
ash (lead, cadmium, mercury) are persistent, do not break down in the environment,
and accumulate in the foodchain. Ash utilization places these toxics in proximity to
the public, while vastly increasing the difficulty in containment or cleanup.

There are no assurances that asphalt aggregate or construction blocks made of
ash can withstand the erosive properties of nature for even a short period. Weather-
ing, freeze-thaw cycles ,, ,d, in the case of roadways, abrasion from traffic, all work
to create fine dust pai: cles (containing toxic metals) which can be transported by
wind or released into water. All construction material eventually becomes construc-
tion debris. Once released, the heavy metals in the ash can endanger public health
through exposure by inhalation (air), soil (dermal contact), foodchain or ground or
surface water.

More and more States are considering ash use for construction or road repair pur-
poses as a relatively cheap, unregulated method of disposal. In Minnesota, Clean
Water Action working with community organizations have been able to delay plans
to use ash aggregate on the wearing surface of roads. We had to point out to the
State Pollution Control Agency that roads tend to break down in Minnesota. We
had to remind the Agency that roadway materials are worn down into fine parti-
cles-street dust that would be enriched with lead and other toxic metals contained
in incinerator ash and that ingestion of street dust is a major source of lead poison-
ing in children and that evidence links the mental impairment with exceedingly low
exposures. A U.S. Public Health Service 1988 Study determined that a significant
percentage of children in the Minneapolis area and many other parts of the Nation
already have too much lead in their blood. Almost 14 million children, 6 months to
5 years old, were projected to have unsafe levels (more than 15 micrograms per deci-
liter) in their blood.' 9

There are currently no Federal standards regulating the kinds of application,
treatment, or characteristics (stability, durability, etc.). Despite this void, many
States are pressing ahead with plans to use ash for construction or road repair. The
proposed Minneapolis area project, for example, represents the highest risk type of
project: the aggregate would be made with fly ash as well as bottom ash and the
aggregate would be incorporated into the upper (wearing) surface of the road. Other
States with ash projects include Maryland, New Jersey, Massachusetts, and New
York. Virginia has recently enacted legislation that encourages ash use by counting
it toward recycling goals.

Under S. 976, States could continue to allow any and all projects for a maximum
of three yeas until EPA develops standards. Given the toxicity of ash and the
strong probability of exposure to dangerous substances that will result we believe
that ash use should be banned outright.

IV. MINIMUM TECHNICAL REQUIREMENTS FOR MSW LANDFILLS

There are about 6400 municipal landfills currently in operation. According to a
recent EPA study:

2 0

0 Leachate from MSW landfills has many of the same constituents that are
found in hazardous waste landfill leachate; those constituents occur at similar con-
centrations in leachates from MSW landfills and hazardous waste landfills.

9 Almost 40 percent of existing MSW landfills are operating without State per-
mits; 50 percent of existing MSW landfills are inspected once a year or less.

0 Only one out of every six existing MSW landfills is lined, and only one out of
twenty has a leachate collection system.

0 Nationally, only about 25 percent of existing MSW landfills currently have the
capability to monitor groundwater; of these, 36 percent have documented deficien-
cies in their groundwater monitoring programs.

In our view, strict Federal minimum design standards will be required for all new
or expanded disposal facilities. These standards for sanitary landfills should require
essentially the same basic design as we have recommended for ash landfills: includ-
ing double liners with leachate collection, leak detection units and mandatory state-
of-the-art covers for closed landfills.
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In contrast, S. 976 requires a lower level of protection. For example, only one
(composite) liner and one leachate collection system is required for MSW landfills.
Such landfills are expensive cleanups waiting to happen: there is no redundancy
and no way to detect or repair leaks until the groundwater is already contaminated.
Moreover, the bill doesn't require a state-ofthe-art composite liner for the cover
when a landfill is closed.

As in the sections of the bill that deal with ash management, the requirements
contain exceptions, alternate design options and variances. Rather than uniform
protection, the large degree of discretion in the bill will encourage operators to cut
corn,.rs and force agencies to expend their resources evaluating industry requests.
Several of the exceptions are described below:

* The bill allows a variance from groundwater monitoring requirements if the
operator demonstrates to the satisfaction of the agency that there is no potential for
migration" from the landfill to the uppermost aquifer. The terms of this variance are
overly broad and will encourage abuse. Such variances should only be allowed for
sites with extremely deep water tables and scarce rainfall. This variance is particu-
larly dangerous given the lack of effective leak detection in the minimum landfill
requirements.

0 The siting provision prohibiting landfills within a 100 year floodplain allows an
excepuon if engineering measures are included to prevent washout and other prob-
lems. Such exceptions are unacceptable since the engineering methods can not be
expected to protect water quality from floods over many centuries. Rivers are
known to change course over long time periods.

These and other deficiencies are likely to have an adverse effect on the economics
of waste management decisions. Requirements that fall short of best technologies
keep the cost of land disposal low (costs are borne by the public and environment)
and serve as a disincentive to waste reduction and recycling.

V. SUMMARY AND CONCLUSIONS

Although there are some positive aspects of S. 976, we believe the bill, in its cur-
rent form, will not accomplish the major shift from disposal to reduction and recy-
cling that the Nation needs.

1. Although the bill establishes national recycling goals and minimum recovery
rates for specific materials, there is little in the bill to ensure that these goals are
met.

2. The bill does little to discourage incineration, a principal barrier to recycling-
based systems.

3. We are adamantly opposed to a provision of the bill that gives States the power
to override local opposition to waste management facilities in the name of "capacity
assurance."

4. The bill fails to treat incinerator ash as a hazardous waste whose generation
should be avoided to the maximum extent possible.

5. The regulation of land disposal of ash and solid waste in S. 976:
e fails to adequately protect public health and the environment,
* fails to require best available technical measures for solid waste and incinera-

tor ash landfills, and
* institutt:s a complex system of ash regulation replete with nonprotective techni-

cal requirements, variances, test-out provisions, alternative designs and delays; for
example the bill would allow incinerator ash including fly ash to be disposed in un-
lined and potentially leaking municipal landfills for up to two and onehalf years
after enactment.

We look forward to working with the Senate Environment Committee in its ef-
forts to strengthen the Resource Conservation and Recovery Act.
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PREPARED STATEMENT OF PAUL VARELLO

I am Paul Varello, Chairman and Chief Executive Officer of American Ref-Fuel
Company. I appreciate the opportunity to testify before the subcommittee today on
S. 976, the Resource Conservation and Recovery Act Amendments of 1991. I am tes-
tifying today on behalf of the Institute of Resource Recovery (IRR). The IRR is com-
prised of firms that design, build and operate facilities to recover energy and mate-
rials from trash while reducing its volume through controlled combustion. The IRR
is a component of the National Solid Wastes Management Association, a trade asso-
ciation with over 2500 members of the private waste services industry.

Mr. Chairman, waste-to-energy plays an important role in the management of
America's solid waste for many reasons. It serves the growing solid waste disposal
needs of millions of Americans and can significantly prolong the life of landfills be-
cause combustion typically reduces waste volume by up to 90 percent. It produces a
stable residue that can be safely disposed in landfills or, perhaps, recycled or reused
for daily cover at landfills or other beneficial purposes. It produces the BTU equiva-
lent of over 45 million barrels of oil-the average annual pre-war U.S. imports from
Kuwait. In short, waste-to-energy provides a valuable-solution to many of our na-
tion's needs.

Nevertheless, some critics continue to oppose waste-to-energy facilities. Why?
They say it impedes recycling. Yet the evidence is clear, not only in the U.S. but in
land- and resource-poor Japan, that recycling and energy recovery work hand in
glove. IRR members have strongly embraced recycling. Indeed, the communities we
serve increasingly have adopted comprehensive recycling programs. And, to the
extent that community recycling programs remove glass, cans and other non-coin-
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bustibles from the waste stream before they ever reach our gates, it actually im-
proves the operation of our facilities.

Some critics say the ash is "toxic." Yet, as I will discuss at length later, such
charaterizations rely on outdated and unsuitable laboratory tests and are refuted by
impressive field data from landfills that contain ash. Simply stated, ash is not toxic.

It also is said that the air emissions are a problem. Yet Congress, in the just com-
pleted Clean Air Act Amendments of 1990, imposed quite stringent air emission
standards on these facilities--standards unsurpassed for any other air emission
source.

Mr. Chairman, we commend you and the members of the subcommittee for your
efforts to establish a comprehensive Federal program to guide the management of
solid wastes within the United States into the 21st century. We appreciate in par-
ticular your leadership with regard to waste combustion. Local governments look to
the Federal Government for standards which protect the public health and environ-
ment. Many States, not content to wait for RCRA reauthorization, have begun en-
acting ash guidelines, either by statute or regulation. It is now time for Federal leg-
islation to provide needed uniformity and guidance for the rest of the nation. The
absence of these standards continues to be an impediment to many communities
seeking to develop waste-to-energy facilities.

In this context, the IRR strongly supports the inclusion in S. 976 of provisions to
mandate that the U.S. Environmental Protection Agency develop regulations under
Subtitle D of the Resource Conservation and Recovery Act (RCRA) to address the
management, disposal and reuse of municipal waste combustion ash. A comprehen-
sive Federal policy is needed to provide the clarity and certainty for communities
with existing waste combustion facilities, as well as for communities that are consid-
ering waste combustion as part of an integrated strategy for solid waste manage-
ment.

When the debate over ash and its characteristics developed in 1987, the IRR took
the following position: while we did not believe, based on laboratory tests, that ash
needed special management practices, in deference to public opinion we supported
disposal practices beyond those required for municipal solid waste. This was largely
based on the relative absence of field data.

Within the past several years, however, field data has convinced us that the
public is actually disserved by this position. We now see the confirmation of our
belief that ash does not make landfill leachate worse-indeed, it appears to improve
it. Thus, overregulation of ash merely drives up the cost of waste-to-energy without
accomplishing anything for the environment or protecting public health.

The specific views and suggestions of the IRR with regard to S. 976 are set forth
below. Before discussing the legislation, however, I would like to share with the sub-
committee the findings of the scientific research to which I just referred. This im-
pressive and growing body of scientific knowledge about waste combustion is the
basis for many of our comments on the legislation.

RECENT RESEARCH ON MUNICIPAL WASTE COMBUSTOR ASH

Significant scientific research has been conducted over the past five years con-
cerning municipal waste combustor ("MWC") ash. Research in both the laboratory
and in the actual environment has significantly expanded the understanding of the
behavior of ash. These new data provide a body of scientific information sufficient to
establish a comprehensive regulatory program for the management and disposal of
ash.

Attached to my testimony is a summary description of several important, recent,
government-supported studies, as well as test results analyzing ash samples from
four modern facilities. (Attachment 1). I have provided to the subcommittee com-
plete copies of each of these studies and of the test results which are cited in the
attached summary.

The studies andtest results demonstrate several critical points with regard to the
management and disposal of municipal waste combustor ash. First, the scientific
data demonstrate that disposing of municipal waste combustor ash in a landfill
meeting the relevant technical standards presents no significant risk to human
health and the environment. I make this statement with confidence because it is no
longer necessary to rely on laboratory extraction procedure tests to try to predict
how municipal waste combustor ash will behave when disposed in a landfIll. Several
of the recent studies have provided excellent data on what happens at actual land-
fills.

The results of one of the most comprehensive of these studies, a study on the lea-
chates of five ash landfills conducted by the Coalition on Resource Recovery and the
Environment (CORRE) and the Office of Solid Waste and Emergency Response of
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the U.S. Environmental Protection Agency, are so significant that it is worth citing
one statement from the summary.

[The data from this study indicate that although the leachates are not
used for drinking purposes, they are close to being acceptable for drinking
water use, as far as the metals are concerned. p. ES-9. emphasiss added).

The only substances for which the leachates from these landfills exceeded Second-
ary Safe Drinking Water Act standards were salts. The leachates are very much
like sea water. This study, and other studies of ash landfills, show that a modern
landfill, meeting appropriate technical requirements. is more than adequate to
assure the protection of human health and the environment.

Second, the studies and test results make clear that municipal waste combustor
ash is not a "hazardous waste." The California Department of Health Services, fol-
lowing a six-month study of the ash from one facility, determined it to be "nonha-
zardous" unzAer California law, noting that the ash possesses characteristics "render-
ing it insignificant as a hazard to human health and safety, livestock, and wild-
life. . ." In addition, I have provided the subcommittee with the results of laborato-
ry extraction tests from four facilities showing that municipal waste combustor ash
from modern facilities (i.e. facilities with scrubbers) consistently passes regulatory
criteria based on results from laboratory leachate extraction procedures. This is not
to say that no sample of ash from any facility has ever not met the relevant crite-
ria. Nor do I mean to suggest by providing these data that any laboratory extraction
tests (e.g., the EP Toxicity Text, the Toxicity Characteristic Leaching Procedure) are
at all accurate in predicting the behavior o ash when disposed in landfills. Another
finding of the CORRE study cited above was that such tests "significantly over-
state" the potential of hazardous elements leaching from ash. Rather, I cite the test
results only to show that it is grossly inaccurate to assert, as some opponents of
waste-to-energy assert, that ash "consistently fails" these tests.

Finally, the studies have found that the composition of municipal waste combus-
tor ash is changing as modern air pollution control technology is coming into use at
waste combustion facilities. The addition of lime residues from scrubbers or lime in-
jectors used at wste-to-energy facilities to control acidic gases emissions is changing
the composition of the ash, and in particular the composition of the fly ash. The
lime increases the extent to which the ash in a landfill hardens to a density similar
to concrete after a few weeks. When the ash is co-disposed with municipal solid
waste, the lime and ash neutralize the acids produced from the biodegrading waste,
thereby reducing the potential for pollutants to leach. In this case, taking measures
to address environmental concerns related to air emissions complements efforts to
manage the ash from waste-to-energy facilities in an environmentally protective
manner.

As noted, the new scientific data are changing our understanding of the charac-
teristics of municipal waste combustion ash, and how it can best be managed and
disposed. With this as a background, I would like to discuss the IRR's views and
suggestions with regard to the provisions of S. 976 which most directly affect waste
combustion. I also have attached to my testimony a list of IRR's suggested technical
changes to the bill. (Attachment 2).

ASH DISPOSAL REQUIREMENTS

The IRR supports the fundamental policies which provide the basis for the ash
management and disposal provisions of S. 976. These provisions are generally con-
sistent with the Ash Management Policies of the IRR, a copy of which is attached to
my testimony (Attachment 3), as well as the recent scientific data discussed above.
In our view, the critical elements of these policies are that:

o Municipal waste combustor ash is regulated pursuant to Subtitle D of RCRA,
and in a manner which is consistent with the regulation of municipal solid waste.
The legislation continues to recognize the strong policy and scientific reasons for
regulating the management and disposal of municipal solid waste within a single
regulatory program.

o Municipal waste combustor ash may be disposed without testing in facilities
meeting specified minimum standards. As discussed above, significant scientific re-
search has been conducted on the characteristics of this ash and how it behaves
when disposed. These data provide a sufficient khasis on which to Esi~tblish technical
criteria for landfills where waste combustion ash is disposed. There is no reason to
require that ash from each facility be subject to regulatory testing.

* EPA is directed to establish regulatory standards regarding the reuse and recy-
cling of ash. Significant research is currently underway to develop techniques for
the beneficial use of ash from municipal waste combustors. It is appropriate that
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the EPA establish clear regulatory guidance to assure the continued protection of
human health and the environment in conjunction with such reuse.

There are, however, several areas where we believe the ash management and dis-posal provisions of S. 976 could be improved. Specifically, several provisions in S.
976 would impose more stringent requirements on landfills where ash and munici-
pal solid waste is disposed than for landfills where only municipal solid waste is dis-
posed. These provisions reflect the old view that the disposal of combined ash
(bottom and fly ash) from waste combustors presents a greater threat to human
health and the environment than the disposal of municipal solid waste. A series of

* recent studies suggests otherwise.
The research indicates that combined ash can be safely disposed, without testing,

in landfills with a composite liner-a liner system which actually is composed of
two liners, one synthetic and the other a clay barrier. S. 976 currently allows dispos-

* l inths hmannerprOvidedethat thenfciiyisa nmonofill ' where only waste com-
bute as "sdsoe.Hwvr if unetdcmine as"i codisposed with munici-

pal solid waste, the bill requires that the facility have an additional liner and leach-
ate collection system. This proposed design exceeds the Federal regulatory standard
for land disposal of hazardous waste and would impose unnecessary costs on local
communities.

The effect of this requirement is to severely disadvantage the codisposa of munic-
ipal waste combustion ash with municipal solid waste. While many new, large
waste-to-energy facilities use monofills, smaller communities served by smaller
waste combustion facilities are less likely to produce a sufficient amount of MWC
ash to clearly justify the development of an ash monofil. In addition, there are
many existing facilities which use cofills, and there are a number of "monofills"
where certain non-combustibles are codisposed with the ash. We see no environmen-

tal or policy reason to prohibit the continued use of these landfills or to make theuse of these landfills more expensive by requiring an additional liner and leachate
collection system. We suggest, therefore, that the additional requirements on cofills
be deleted from the bill.

Second, the bill establishes separate minimum technical requirements for disposal
in sanitary landfills of ash that has been tested and passed. We support the inclu-
sion of provisions to allow communities the option to subject ash to a regulatory test
prior to disposal in a sanitary landfill. However, we suggest that minimum technical
standards for sanitary landfills where ash is disposed should be the same as are de-
termined appropriate for all sanitary landfills. The scientific data indicate that co-
disposing ash and municipal solid waste presents no greater threat to human health
and the environment than disposing of municipal solid waste itself.

ASH REUSE
It makes no sense We t e combustion ash if it can be put to a good and

safe use. In this regard, ash is no different from any other reusable material.
Significant research is currently underway to develop techniques which will allow

for the beneficial use of ash from waste-to-energy facilities, while assuring the con-
tinued protection of human health and the environment. If successful, this research
could lead to significant economic benefits. Solid waste disposal costs for local com-
munities would be reduced, and the economy would benefit from the availablity of
ashas a less expensive alternative material.

The IRR supports provisions in S. 976-which would direct the EPA to establishregulations on ash reuse. We are concerned, however, that the bill may have the
effect of terminating important research and development into ash reuse if EPA

fails to promulgate regulations within the 36 months specified in the bill. If EPAmisses that date, the bill would allow ash reuse only if the ash is treated and an

extraction procedure test applied to the ash does not exceed Safe Drinking WaterAct standards. In our view, this would be counterproductive. We suggest that the
bill be amended to provide that ash reuse not be permitted without a permit or
other prior approval from the State where such reuse occurs, and that this require-
ment be effective from the date of enactment until such time as EPA regulations
are promulgated and in effect.

SOLID WASTE PLANNING REQUIREMENTS
I also would like to comment on the solid waste management planning require-

ments included in Section 402 of S. 976. A critical challenge for the committee will
be to develop and implement a national policyonn solid waste management, while
still retaining for loal communities the flexibility needed to implement a local solu-
tion for what is essentially a local problem.
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In this regard, I would like to share with the committee two observations and a
suggestion. First, many local communities now approach solid waste management
planning in ways which are completely consistent with the requirements of S. 976.
My company, American Ref-Fuel, and the other member companies of the IRR,
work with local communities and participate in local solid waste management plan-
ning on a regular basis. We are finding that local communities faced with the need
to develop new disposal capacity for municipal solid waste examine and assess the
nature of the local waste stream, evaluate the four different options for managing
this waste (i.e., source reduction, recycling, waste-to-energy and landfills), and then
seek to fashion a long-term solution which is realistic, environmentally safe and
cost-effective. As a general rule, local communities that choose waste-to-energy only
do so after a full and complete evaluation of all the alternatives.

My second observation is that local communities across the country are already
committed to recycling and waste reduction to the extent that they provide realistic
and viable options for addressing their solid waste management problems. Local
solid waste management plans generally look first to see what can be achieved
through recycling and waste reduction. In fact, the only difference that we see be-
tween the planning process now used by many local communities and that proposed
by some of the most ardent environmental advocates is that local communities are
more realistic and pragmatic in assessing the potential for recycling and waste re-
duction.

Theoretical projections that it may be possible to recycle 75 to '90 percent of the
municipal waste stream are not adequate planning assumptions for a local commu-
nity which must collect and cost-effectively dispose of several thousand tons of mun-
cipal solid waste each day. Local communities must be, and are, more realistic.

These two observations provide the basis for my final suggestion to the commit-
tee. It is appropriate for the Federal Government to encourage local communities to
emphasize recycling and waste reduction in tIeir solid waste planning by developing
programs that help build the markets and infrastructure necessary for recycling
and waste reduction. But it would be a serious mistake to attempt to seek to force
recycling and waste reduction by imposing a moratorium or other restriction on the
construction of waste-to-energy facilities.

Recycling and waste-to-energy are compatible technologies. Many of the materials
targeted by community recycling programs, such as metal, glass, and yard waste,
have little or no energy value. Recycling thus can improve the efficiency of waste-to-
energy plants by diverting from the waste stream those materials that are a poor
source of energy. Indeed, Japan, generally recognized as a world leader in recycling,
uses over 1900 waste combustors to combust about 70 percent of the wastes that are
not recycled. Within the United States, many of the communities that have some of
the best recycling programs also utilize waste-to-energy as part of an integrated
solid waste management plan. Hillsborough County, Florida (27 percent recycling),
Marion County, Oregon (25 percent recycling), Gloucester County, New Jersey (47
percent recycling), and Babylon, New York (30 percent recycling) are excellent ex-
amples. The choice is not recycling or waste-to-energy. Remember, there is no mora-
torium on garbage.

I urge the committee to implement planning provisions that will help communi-
ties continue this progress, and to reject proposals which remove the flexibility nec-
essary for local communities to develop local solutions to a local problem.

CONCLUSION

I appreciate the opportunity to testify before this Subcommittee, and I hope that
the materials which we have provided are of assistance. The IRR stands ready to
assist the subcommittee in its efforts to pass legislation which will help this country
manage its solid waste in an environmentally sound manner through this decade
and into the 21st century. -

[Attachments to this statement have been retained in committee files.]
r

PREPARED STATEMENT OF FRANKLIN DUCHENEAUX

Mr. Chairman, my name is Frank Ducheneaux and I am a member of the consult-
ing firm of Ducheneaux, Gerard & Associates. Our firm represents the Campo Band
of Mission Indians of California and I am presenting this testimony on their behalf.
On behalf of Mr. Ralph Goff, Chairman of the Campo Band, I would like to thank
you for inviting us to testify on S. 976, the Resource Conservation and Recovery Act
Amendments of 1991.
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The Campo Band is an economically depressed community that has been looking
for ways to create economic development on its reservation. The prospects for devel-
oping enterprises on the Reservation appear bleak. The Campo Reservation is rela-
tively distant from the industrial and business centers of coastal California. Because
of its remote location, the Band has been unable to attract manufacturers to the
Reservation. There are no natural attractions that might bring tourist in substan-
tial numbers. Even gaming, which has proven so beneficial to many tribes, is not a
viable option at Campo. Moreover, the Reservation offers virtually none of the infra-
structure necessary to attract development to the Reservation. Up to now, the Band
has simply had no resources to develop the environmental infrastructure and regu-
latory controls necessary to prevent further degradation of the Reservation environ-
ment.

In 1987, the Band began investigating the solid waste industry as a possibility for
economic development. The County of San Diego, in a preliminary siting study, had
identified the Reservation as a potential landfill site. While the Band's initial reac-
tion was negative, the Band's leadership ultimately authorized a feasibility study
for a solid waste project on the Reservation. The study found that the County of San
Diego is producing approximately 12,000 tons per day of solid waste; the County's
primary disposal facilities are landfills that are scheduled for closure by 1995 and
the County is scrambling now to expand the existing landfills beyond their original

heland also learned that, in many respects, the solid waste industry is a good
match for tribal communities due to the needs and economics of that industry. The
isolation and abundance of reservation land fulfill a primary need of the solid waste
industry. Moreover, the industry offers many opportunities for unskilled and semi-
skilled workers, as well as opportunities for training in marketable skills. Finally,
developers in the industry are accustomed to capitalizing projects without cash con-
tributions from host communities. The primary negative factor in solid waste
projects is, of course, the potential environmental problems. The Band became con-
vinced, however, that with proper technological and regulatory controls, such facili-
ties can be operated with no more impact on the environment that any other indus-
trial development.

The first step was to develop environmental regulatory controls and a system for
enforcing them. The Band therefore established the Campo Environmental Protec-
tion Agency (CEPA) and charged CEPAS with the responsibility for developing a
plan for the management of solid waste on the Reservation, developing an ordi-
nance specifying the requirements for a solid waste regulatory system, and develop-
ing detailed regulations for solid waste facilities on the Reservation.

Thus, the Band decided to proceed with the development of a solid waste project
on the Reservation. The project will consist of a recycling facility that will handle
primarily commercial and industrial recyclable, a composting facility that will

andle sewage sludge and "green" waste, and a sanitary landfill that will dispose of
municipal solid waste. The Campo Band prohibits the handling, processing, and dis-
posal of hazardous waste within the reservation, and the Campo solid waste project
will not accept any hazardous waste for recycling, composting, or disposal.

ORGANIZING FOR PROJECT DEVELOPMENT

The General Council of the Band authorized the Chairman to assemble a team of
experts to assist the Band in the development of the project. By early 1988, the
Band has assembled a development team comprised of a financial advisor, legal
counsel, and solid waste industry consultants. Significantly, the Band decided to re-
qie developers to pay the fees and expenses of the consultants retained by the
Band. Despite having received literally thousands of hours of work from the experts
it selected, the Band has not spent any of its own funds for that assistance; responsi-
ble solid waste project developers were entirely willing to pay for the expert assist-
ance the Band has needed.

Next, the General Council established a tribal development corporation-Muht-
Hei, Inc. (MHI)-to handle the business interests of the Band in the project. The
Board of Directors of MHI consists entirely of tribal members. MHI serves as the
leader of the development team and directs the activities of the consultants and ad-
visors of the Band. MHI prepared an economic package detailing the proposed terms
of the leases to developers for operation of the landfill and recycling facility. In ad-
dition to very aggressive rent, royalty, and bonus payment terms, the MHI proposal
included strict requirements regarding compliance-with tribal environmental laws,
Indian preference in employment and training, indemnification, and insurance.
MHI then opened negotiations with major solid waste management firms. After a
search lasting approximately eighteen months, MHI closed agreements with Mid-
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American Waste Systems (Mid-American), a publicly traded company operating over
a dozen landfills in eight States, and Campo Projects Corp. (CPC), a closely held cor-
poration whose principals have successfully operated recycling facilities for almost
twenty years.

As noted above, the General Council also established the Campo Environmental
Protection Agency. CEPA is served by both legal counsel and by one of the largest
and best environmental engineering and consulting firms in the country. Under the
leadership of a three-member Board of Commissioners appointed by the General
Counsel, CEPA has carried out much of the work assigned to it. In September 1990,
CEPA proposed and the General Council enacted the Campo Tribal Environmental
Policy Act. Among other things, the Act authorizes and empowers CEPA: to act as
the principal agency in enforcing environmental laws enacted by the General Coun-
cil; to apply for primacy under Federal environmental laws and seek Federal grant
funds to carry out its regulatory programs; to establish, with General Council ap-
proval, environmental standards applicable to all persons within the Reservation;
and to take emergency response measures to address any release or threatened re-
lease of pollution that threatens public health and safety.

The General Council also enacted the Campo Solid Waste Management Code. The
Code authorizes and directs CEPA: to develop a plan for the management of solid
and household hazardous waste generated on the Reservation; to develop a plan for
the cleanup of all open and unauthorized dump sites within the Reservation; and to
develop comprehensive regulations to govern the operation of the solid waste
project. CEPA has prepared a draft solid waste management plan for the Reserva-
tion. The Reservation currently does not have trash removal services; under the
CEPA plan, these services would be provided to each household. CEPA also has pro-
posed, and the General Council has approved, a plan for the closure and cleanup of
all open dump sites on the Reservation. In February 1991, CEPA issued-after
public review and comment-its solid waste regulations governing the landfill and
the recycling facility. The regulations lay out a comprehensive regulatory system
for the permitting, closure, and post-closure maintenance of the facilities.

Finally, CEPA has applied to the U.S. Environmental Protection Agency for
"treatment as a State" under section 518 of the Clean Water Act. Under the pro-
posed program, CEPA will develop and enforce water quality standards for the
Campo reservation. CEPA currently is developing an application for treatment as a
State under the Clean Air Act. Both programs will enhance CEPA's ability to ad-
dress not only the environmental impacts of the solid waste project, but also the
long-standing environmental problems of the Reservation.

THE FEDERAL STATUTORY FRAMEWORK FOR THE PROJECT DEVELOPMENT

Federal laws governing industrial development on Indian lands are old and in
dire need of attention; nevertheless, they offer a sufficient basis for the structure of
the transaction. Early on, the Band determined that the easiest way to proceed was
a simple lease of tribal lands. Such a lease is authorized specifically by Federal law,
while more complex forms of business relationships, such as partnerships and joint
ventures, are not. Thus, consistent with the decision to allow MHI to represent the
Band's business interests in the project, the General Council has leased to MHI ap-
proximately 600 acres of tribal land, lano that was designated in 1978 for industrial
development, for the solid waste project. MHI, in turn, has agreed to sublease part
of the land to Campo Projects Corp. for the development of a recycling facility, and
part to Mid-American for development of a sanitary landfill. (MHI has not yet se-
lected a developer for the composting facility.)

The lease to MHI and the subleases to MAWS and CPC all require the approval
of the Secretary of the Interior. The Band realized very early that the standards for
Secretarial approval of leases with Indian tribes were inadequate to protect tribal
interests in this setting. For example, the Secretary is supposed to insure that the
tribes receive the entire value of the land being leased for industrial use. The Secre-
tary does so by comparing the lease terms to the "market value" of the land. How-
ever, the measurements of market value that ordinarily are applied by the Bureau
of Indian Affairs (BIA) in evaluating the adequacy of compensation for the use of
Indian land are wholly insufficient to evaluate the adequacy of the consideration in
a transaction with the waste industry. For example, most tribal land on the Campo
Reservation is leased for cattle grazing. The land is so barren that it will support
very few cattle. If market value were to be assessed by those measurements, the
Band would receive only a few dollars per year per acre. Therefore, the Band had
its financial advisor conduct an analysis of the value of lands used for sanitary land-
fills and used that analysis to establish its asking price. The negotiations with the
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developers resulted in a lease requiring annual payments of seven figures to the
Band and MHI.

Similarly, the issues of indemnification and insurance are not covered adequately
in Federal regulations. Particularly in this era of $25 million cleanups under Super-
fund and other Federal laws, not to mention the potential liability of the United
States as the legal owner of Indian lands, this shortcoming must be addressed.
Campo determined that the questions of insurance and liability had to be negotiated
with the developers so that the tribe and the Department of the Interior would be
indemnified by the developers for any liability resulting from the development and
the operation of the facility. In addition, insurance policies, bonds, or other financial
assurances of the appropriate type and amounts, coupled with a thorough investiga-
tion of the developers' ability to make good on these assurances, insure that the
tribe and the United States will be held harmless against liability.

Federal law is much more helpful in the realm of environmental regulations and
permitting. The required approval of the Secretary of the lease and subleases for
the project very clearly will be deemed a "major Federal action" under the National
Environmental Policy Act (NEPA), requiring the preparation of an Environmental
Impact Statement (EIS). Campo initiated the Federal environmental review process
by having an environmental assessment prepared by a private consultant. That en-
vironmental assessment serves as the starting point for the preparation by the BIA
of the EIS for the project.

The EIS process is indispensable to our regulatory and permitting program. The
mitigation measures imposed on the operation of the project in the EIS will be pri-
mary operating standards for the project; any violation of those mitigation measures
will be a breach of the underlying lease and will subject the developers to penalties
under the lease and subleases, including the possibility of cancellation of the lease.
We hope and expect that the EIS will impose numerous mitigation requirements on
the project for the protection of the environment. Under the Resource Conservation
and Recovery Act, any facility that receives hazardous waste must receive a RCRA
permit; in the case of non-hazardous solid waste, however, there is not Federal per-
mitting system. Thus, the EIS and the mitigation measures it imposes are, in es-
sence, the Federal permit for the project.

Tribal and Federal environmental regulatory laws also play a key role in the reg-
ulation of the project. The Clean Water Act, the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act, and the Clean Air Act all have been
amended to allow tribes to assume primacy for the programs authorized by those
statutes. The statutes serve as sources of authority, grant funding, and technical as-
sistance for the Band. Moreover, even before Federal assistance has been received,
the Band has made enormous progress in developing a regulatory program for en-
forcing stringent tribal laws governing the project. The tribal regulatory standards
and the program for enforcing those standards use California law as their baseline;
in many important respects, the Band has toughened the State law standards, and
undoubtedly will have the most stringent and aggressive regulatory program in the
State of California. CEPA has retained a reputable private environmental engineer-
ing and consulting firm to serve as its source of technical expertise in carrying out
the program.

Even though Congress has not yet enacted amendments to RCRA allowing EPA to
treat tribes as States, both RCRA and the landfill siting and operational standards
developed by EPA under the statute clearly apply to the project. These standards
must be complied with as conditions of the lease and subleases and can be enforced
against the developers, MHI and the Band itself through the citizen suit provision.
Moreover, because the tribal regulatory program is a key element in insuring the
safety of the project facilities, BIA can and should measure the effectiveness of the
program in the process of approving the lease and sublease for the project.

Thus, the Federal statutory framework governing the project is comprehensive
and, if properly implemented by th6 Interior Department, adequate to protect both
the economic and the environmental interests of the Indian tribes considering such
projects. While the laws undoubtedly could be fine-tuned to provide even greater
protection for tribal communities, Campo has shown that existing laws can work if
three elements are present: (1) a tribal community that sincerely desires effective
environmental protection; (2) officials at every level of the BIA who are willing to
conduct a careful and comprehensive process of environmental review; and (3) devel-
opers who, like CPC and MAWS, are unafraid of rigorous and comprehensive tribal
and Federal environmental review. The Federal review process fails only if the BIA
is not aggressive and creative in conducting the required review.
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THE BENEFITS OF THE PROJECT

The benefits of this project to the Campo Band are numerous. Our projections in-
dicate that the project will provide full employment to Band members. Moreover,
the revenues from the project, half of which have been reserved by the General
Council for reinvestment by MHI in other enterprises, will provide the elusive eco-
nomic self-sufficiency that Campo and all other tribal communities seek. In addi-
tion, the half of the revenues from the project that will be used for governmental
services help overcome and reverse the social deterioration that poverty breeds. The
Band will have the resources to address in earnest the health, educational, and
social problems that have plagued it. Most importantly, perhaps, the project has in-
stilled a sense of pride and purpose in the Indian community. The extraordinary
resolve and native ability of the Campo Band members is evident from the princi-
pled, deliberate approach they have taken in developing the project. Every signifi-
cant development in the project is reported to, and ratified by, the General Council.

THE NEW PROBLEMS

The Campo Band now confronts the bitter irony that success breeds resentment
and the reality that Indian people often suffer in political forums that, traditionally,
are unresponsive to Indian interests. Predictably, the Band is facing local opposition
to the project; i.e., the "not-in-my-back-yard" or NIMBY syndrome. The Band and
its developers have taken extraordinary measures to meet the concerns of the local
non-Indian population. The Band has conducted, and will continue to conduct, an
open process in the development of its environmental regulatory program and in
the permitting process. Even our adversaries have been given a meaningful opportu-
nity to influence the development and implementation of our environmental pro-
gram. We have addressed every legitimate environmental issue presented and will
continue to do so. Mid-American even has offered a property value guarantee to all
non-Indians owning lands adjacent to the landfill site to insure that there will be no
adverse impacts on our neighbors. Nevertheless, we face many unprincipled and dis-
honest attacks on our projects from our neighbors and their self-styled "environ-
mentalist" allies. These "public interest" groups choose to oppose this project with-
out even having talked to us about the project.

The only genuine threat to the project are the political forums of the United
States and the State of California, in which Indian people traditionally have had
little influence. Fortunately, we have been able to work out our differences with the
State of California, and hope to develop a mutually beneficial relationship. Howev-
er, we are still dealing with concerns in Congress that have no basis in fact with
regard to our project. Waste projects on Indian lands have become the subject of
much attention in the national media; unfortunately, much of that attention is mis-
guided and uninformed. As a result, members of Congress are concerned that tribal
communities are being exploited by an unprincipled industry that seeks to take ad-
vantage of poor communities that have few options for economic development. We
ask that Congress set aside the generalizations, resist the temptation to respond to
NIMBYism, understand the true scope of the issue, and give tribal communities the
opportunity to make these decisions for themselves. While we hear that the waste
industry is beating a path to the reservation door, the reality is that few, if any, of
the waste projects that are proposed will survive the tribal and Federal review proc-
ess.

POLICY RECOMMENDATIONS

The guiding policy and overriding goal of congressionaL policy toward Indian
tribal governments is self-determination and economic self-sufficiency. Federal
policy on Indian waste projects must recognize that: (1) the waste disposal industry
is an indispensable element of the environmental services sector of the economy and
represents a viable and appropriate form of industrial development for Indian tribes
in some circumstances; and (2) tribal communities are fully capable of evaluating
waste project proposals and making good decisions for themselves. Literally Q,:.,ens
of waste projects have been proposed to tribal communities; however, only a ',ardful
are still being considered. The proposed Kaibab and Mississippi Choctaw proposals
have been rejected by the tribal members, and the Los Coyotes and Rosebud projects
face stiff opposition in the tribal communities. Congress must show its confidence in
tribal decision-making by letting this process run its course; if and when a tribal
community decides that it wishes to pursue such a project, Congress should respect
that decision.

There are several actions that both Congress and the administration can take to
help tribes in evaluating these proposals. Looking first to the administrative agen-
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cies, it is clear that the Department of the Interior should establish criteria for the
evaluation of proposed waste projects on Indian lands. We have worked with the
Department on such a policy and have proposed criteria for such-evaluation, includ-
ing the following-

First, the Department should make clear that no waste project on Indian lands
and subject to Secretarial approval will proceed in the absence of a legally sufficient
EIS. To the extent that some developers are looking to Indian lands as a means of
avoiding environmental review processes, such a policy will eliminate such develop-
ers.

Second, a measure of market value must be formulated that adequately compen-
sates the tribe for the use of its land as a waste facility. The valuation method used,
for example, to determine fair market value of land used for grazing cannot be used
to determine market value of the same land used as a waste facility. A permitted
landfill site has several valuable characteristics beyond mere value of the acreage.

Third, in order to secure Federal approval, any transaction of this type must pro-
vide for indemnification of the tribe and the United States against environmental
liabilities and require insurance or other assurances that the indemnification re-
quirements will be met by the developer. The new RCRA Subtitle D regulations
should establish the criteria for meeting this requirement, and the Department
should apply those criteria to Indian projects.

Fourth, we recommend that, under the precedent set in the Indian Gaming Regu-
latory Act, the background of any potential developer be examined thoroughly by
the tribe or the Department to insure that the developer has sufficient economic
resources, and sufficient business integrity, to carry out its obligations to the tribe.

Fifth, the administrative criteria should include an evaluation of the legal and
practical abilities of the tribal environmental agencies to regulate the project. The
criteria set forth for tribal primacy in the tribal amendments to the Clean Water
Act, the Safe Drinking Water Act, and the Clear Air Act provide excellent bases for
this determination. If a tribe chooses to leave the responsibility to the Federal Gov-
ernment, the transaction should not be approved unless the Department determines
that adequate Federal resources are available to monitor and regulate the facility.

We also have several recommendations for congressional action. First, Congress
simply must not give in to the urge to delay consideration of this issue by enacting
a moratorium on the approval of such projects. Such a moratorium would have no
effect on the less well-considered projects, but would have a devastating effect on
the Campo Project. The Campo Band has worked earnestly for several years on its
project and has conducted a thorough evaluation of the pros and cons; that evalua-
tion now is being reviewed in detail by the BIA in the lease approval and environ-
mental review processes. Because Campo acted with vision and with an understand-
ing of the market in its local community, it has established an enormous market
advantage; quite simply, if the project goes on line as scheduled, it will enjoy a well-
deserved advantage over competing projects and its economic viability will be virtu-
ally assured.

Second, Congress should reform the Indian land leasing laws to State specifically
that tribes may negotiate sanctions for lease violations other than cancellation.
Under most leases for Indian lands, any violation of the tribal laws is deemed a vio-
lation of the lease itself, thereby giving BIA authority to enforce tribal regulatory
laws against lessees of Indian lands. By allowing the BIA to deal with such viola-
tions, Congress has created an independent Federal process for addressing environ-

_ mental violations on Indian lands. The problem is that the only apparent sanction
for such a violation is cancellation of the lease. This is an extreme sanction that
could deprive a tribe of enormous economic advantage for even a minor violation.
While we believe that authority exists for the BIA to sanction lease violations by
means other than cancellation if the tribe has negotiated such sanctions, Congress
should remove all doubt by authorizing a graduated system of allowable sanctions
for violations of leases of Indian lands.

Third, Congress must appropriate funds to tribes to allow them to address their
solid waste disposal problems and to regulate facilities proposed for Indian lands.
The urgent problems on reservations is not that the waste industry wants to use
Indian lands for disposal sites; it is that Indian lands are already being used for ille-
gal disposal sites. Congress can and must address this issue.

Many of the matters we have raised here will be addressed by the Select Commit-
tee on Indian Affairs in its consideration of S. 1687, a bill introduced by Senator
McCain and co-sponsored by Chairman Inouye. We urge this Committee to support
legislation that results from this consideration.

Finally, Congress should enact amendments to the Resource Conservation and Re-
covery Act that would allow EPA to treat tribes as States for the purposes of the
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regulatory and grant programs established by RCRA. A critical problem exists in
Indian country with regard to solid waste disposal. Tribes are required to meet
RCRA's waste disposal standards even though they have never been eligible for the
enormous amounts of grant assistance that has been made available to States over
the past fifteen years. The inequity of this situation is obvious, and Congress should
act immediately to address this inequity. We will be submitting proposed amend-
ments for the committee's consideration.

CONCLUSION

Mr. Chairman, the Campo Band has conducted a model process for the develop-
ment of waste disposal facilities on Indian lands. Congress and the administration
should avail themselves of the knowledge the Band has gained. We offer to help in
this process by sharing the things that we have learned, and we hope that Congress
and the administration will call upon us as they formulate their response to the
issues of waste disposal on Indian lands.

STATEMENT OF HON. JOHN MCCAIN, U.S. SENATOR FROM THE STATE OF ARIZONA

Mr. Chairman, I am submitting this written statement for the record and apolo-for not being able to testify at the hearing. The distinguished chairman of the

Senate Select Committee of Indian Affairs, Senator Daniel Inouye, will testify at
this hearing and I wish to associate myself with his remarks.

As you are aware for the past 20 years the Environmental Protection Agency
(EPA) has provided financial support for the efforts of State governments to develop
comprehensive environmental protection programs and to develop capacities to di-
rectly administer federally delegated programs under the Clean Water Act, the Safe
Drinking Water Act, the Clean Air Act and the Resource Conservation and Recov-
ery Act. During this period, Indian tribal governments were not eligible to partici-
pate in the program development and regulatory capacity-building efforts of the
EPA.

For the past several years the Senate Select Committee on Indian Affairs has
been involved in developing legislation to enhance the capability of tribes to admin-
ister environmental programs on their respective reservations. In 1986 and 1987, the
Congress took the significant step of adopting amendments to Superfund, the Safe
Drinking Water Act, the Clean Water Act and most recently the Clean Air Act to
treat Indian tribal governments as States. Despite the years of hard work by tribal
leaders to obtain these authorizations, there is abundant evidence that environmen-
tal quality on Indian lands continues to deteriorate.

In addition to these important environmental programs, the Select Committee,
under the leadership ofChairman Inouye, considered and acted upon the Indian En-
vironmental Regulatory Enhancement Act of 1990, Public Law 101-403. In the 102d
Congress, the committee considered and favorably reported S. 668, the Tribal Gov-
ernment Environmental General Assistance Program of 1991. Most recently, I intro-
duced S. 1687, Indian Tribal Government Waste Management Act of 1991, on
August 2. S. 1687 was put forth for discussion purposes. It would establish a frame-
work for Indian tribal governments to regulate and enforce programs necessary for
sound waste management operations on Indian lands. In addition, S. 1687 contains
provisions for financial, technical, and administrative assistance to tribal govern-
ments. S. 1687 does not address the concerns of tribes with regard to RCRA as that
is the responsibility of this Committee.

RCRA is the last environmental statute in which Congress has not authorized
tribes to be treated as States. Such authorization would allow tribes to develop com-
prehensive environmental protection programs and to develop capacities to directly
administer the program. It is critical that tribes be authori to be treated as
States for purposes of the regulatory and grant programs authorized by RCRA.
Tribes should also be involved in both hazardous waste management, as well as
waste and secondary material management. In addition management of under-
ground storage tank facilities on reservations is critical. All of these issues have
been raised in hearings before the Select Committee on Indian Affairs. We welcome
this opportunity to work closely with the committee on Environment and Public
Works to share our information and assist you in developing appropriate legislation.

Despite the fact that tribes have never been eligible for grant assistance, tribes
are still required to meet RCRA's waste disposal standards. In addition, these stand-
ards can be enforced against a tribe for non-compliance with RCRA. Recent case law
supports the conclusion that sovereign immunity may be waived under RCRA and a
tribe may have to participate in remediation costs. It is ironic that a tribe may be
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liable for damages in a given situation because of its inability to secure monies to
develop programs to ensure a healthy environment for lands under its jurisdiction.

Today, both Senator Inouye and Mr. Franklin Ducheneaux will testify as to the
need for language to be included in S. 976 that will allow tribes to take advantage of
the regulatory and grant programs provided by RCRA. Such programs are clearly
needed to address the environmental problems on Indian reservations. The protec-
tion of environmental quality on Indian reservations is in the best interests of all
residents of a reservation community as well as adjacent non-Indian communities.

I look forward to working with Chairman Burdick, Senator Chafee and the mem-
bers of the Environment and Public Works Committee in the coming months with
regard to this very important legislation.

ASSOCIATION OF STATE AND TERRITORIAL SOLID WASTE
MANAGEMENT OFFICIALS

WASHINGTON, DC.
September 28, 1991

Hon. Max Baucus
United States Senate
Chairman, Subcommittee on Environmental Protection, Committee on Environment

and Public Works, Washington, DC.
DEAR SENATOR BAUCUS:

The purpose of this letter is to request that the enclosed position papers of the
Association of State and Territorial Solid Waste Management Officials (ASTSWMO)
concerning the management of municipal solid waste incinerator ash residue and
State planning as an element of solid waste management be made a part of the
record for your hearing of September 12, 1991.

Ash management was a central topic at the hearing, and we were disappointed
that, as they represented users or operators, none of the witnesses could address the
issue from a regulatory perspective. Consequently, we believe the record is incom-
plete at this point. ASTSWMO supports the basic thrust of 5-976 which would man-
date special management of residual ash under Subtitle D of RCBA. However, we do
not share the view that Federal legislation is the appropriate vehicle to detail spe-
cific regulatory requirements, including procedural elements that are unnecessarily
overdeveloped and burdensome. Instead, we believe that Federal legislation should
provide US EPA with the mandate to develop regulations, which take into account
varying site conditions, and can more readily respond to technological advances in
the management of ash residue.

Because one witness, Mr. Allen Moore, representing the waste industry's
NSWMA, testified extensively regarding requirements for State plan approval, we
would also like the record to reflect that responsible State organizations have a dif-
ferent view of these provisions of S. 976. Consequently, we request your inclusion of
our position which supports the use of Federal standards in establishing State plan
elements, but would only require a review role for the EPA which is commensurate
with that agency's capabilities and experience of this State-based program.

The future of the Federal-State relationship in amending Subtitle D of RCPA is
an extremely important area of reauthorization, and we hope the subcommittee will
explore this subject in greater detail with State government witnesses in some
future hearings. While there appears to be general consensus that States should be
the key players in implementation, there is great concern among State waste man-
agers that many of the legislative proposals (including S. -976) contain detailed and
complex approval processes which, regardless of Congressional intent, will prove to
be impediments to actual implementation of the subtitle and prove unworkable in
practice.

We commend your leadership and energy in moving this controversial reauthor-
ization effort forward, and hope to be of assistance to you and the subcommittee
staff as this legislative process continues. Thank you for your attention to this re-
quest.

Sincerely, DANIEL E. COOPER, P.E.

PRESIDENT, ASTSWMO
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POSITION STATEMENT ON MANAGEMENT OF MUNICIPAL SOLID WASTE INCINERATOR
AND WASTE-TO-ENERGY ASH RESIDUE

BACKGROUND

Currently, it is estimated that over 250 million tons of solid wastes are generated
annually in the United States. Even with a goal to reduce, reuse and recycle 50 per-
cent of the solid waste that we generate nationally, this still leaves half of the solid
waste that we must properly manage.

To further reduce the volume of municipal solid waste requiring landfilling for
those components of the solid waste stream which remain after waste reduction,
reuse, and recycling have been fully implemented, there will be a continued reliance
upon solid waste incinerator and waste-to-energy facilities.

ISSUE STATEMENT

Currently, hundreds of thousands of tons of ash residue from solid waste incinera-
tor and waste-to-energy facilities are annually being disposed of in existing non-haz-
ardous waste landfills. In order to assure the public that human health and the en-
vironment are adequately protected, ASTSWMO believes that appropriate national
minimum standards and management procedures should be developed to properly
manage solid waste incinerator and waste-to-energy ash residue.

DISCUSSION

Given our present knowledge, we believe that the United States Environmental
Protection Agency (EPA) should acknowledge that ash residue is exempt from regu-
lation under the Resource Conservation and Recovery Act (RCRA) Subtitle C if gen-
erated by solid waste incinerator and waste-to-energy facilities that: (a) receive and
burn only (1) household waste, and (2) solid waste from commercial or industrial
sources that do not contain regulated quantities of hazardous waste; and, (b) abide
by appropriate regulatory requirements and inspection procedures to assure that
hazardous waste or other inappropriate material is not received or burned there.
ASTSWMO believes that EPA can make this acknowledgement without a legislative
amendment. This position is supported by a recent decision by the United States
Court of Appeals For The Second Circuit regarding the Environmental Defense
Fund, Inc. versus Wheelabrator Technologies, Inc., Westchester Resco Company,
L.P.

RECOMMENDATION

ASTSWMO believes that EPA should now promulgate regulations for properly
managing incinerator ash residue under RCRA Subtitle D. The purpose of these reg-
ulations is to establish minimum national standards for ash residue management, to
address the following:

" sampling and testing protocols for uniform characterization;
" minimum technical standards for treatment, transportation and handling fa-

cilities;
" minimum technical standards for beneficial utilization; and,
* minimum technical standards for disposal facilities.
In recognition that many States have extensive experience and have already de-

veloped their own ash residue management strategies, the Federal regulations
should be developed in close consultation with the States.

In addition, ASTSWMO believes that for the proper implementation of a State-
oriented ash residue regulatory program, there is a need for EPA to conduct addi-
tional research and establish a national technical assistance program that will:

0 identify materials that are not appropriate for incineration and identify the
means by which such identified materials can be effectively diverted from the waste
stream prior to incineration;

* issue guidelines for conducting inspection programsfor removal of materials
that are not appropriate for incineration;

* assess technologies for treatment of ash residue;
* assess beneficial utilization of ash residue, including consideration of potential

human health and environmental impacts; and,
* disseminate research documents through a national clearinghouse.
ASTSWMO recommends that EPA work with the States to move quickly to imple-

ment a comprehensive management structure for ash residue from .solid waste in-
cinerator and waste-to-energy facilities, as described above.

Adopted by the Association of State and Territorial Solid Waste Management Of-
ficials (ASTSWMO) Board of Directors on July 18, 1991.
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ASTSWMO ISSUE PAPER ON STATE SOLID WASTE MANAGEMENT PLANS

Issue statement: The foundation of a State-oriented solid waste management pro-
gram is a State initiated, developed and directed solid waste management plan that
meets the State's needs and national goals to ensure appropriate levels of reduction,
recycling and reuse.

Background: Regulation of solid waste management has historically been a State
and local function. States and local governments have greater experience and exper-
tise in managing the solid waste stream, as well as knowledge of their needs, than
does the Federal Government. Therefore, with the reauthorization of RCRA, it is
critical that the Subtitle D solid waste management plan remain State oriented and
directed. The State/Federal relationship must be a balance between State autonomy
and Federal requirements, with the Federal Government assuming a leadership role
in three specific areas of: 1) promoting waste reduction policies; 2) fostering markets
for recycled goods; and 3) establishing commodity-specific recovery and utilization
standerds.

This ASTSWMO issue paper outlines the key elements of the State/Federal rela-
tionship in the areas of solid waste management plans and EPA review of plan im-
plementation.

PLAN ELEMENTS

Discussion: A reauthorized RCRA subtitle D should establish the elements for
State solid waste management plans that address the following areas:

1) Management Hierarchy. Each State should adopt a hierarchy of MSW manage-
ment options which places waste reduction, reuse and recycling above solid waste
processing and land disposal. In establishing this hierarchy, the plan should reflect
the State's unique circumstances (e.g., recycling markets, geology, climate, popula-
tion density, etc.).

2) Planning Period. State plans should cover a planning period not exceeding ten
years, but should be updated at least every five years.

3) Waste Inventory. Each State should develop base level and projected informa-
tion on the generation of its Subtitle D wastes, with special emphasis on municipal
solid waste, accounting for all of its components. This should include identifying
waste flows imported and exported among the States with respect to the various
solid waste streams.

4) Relationship between State/Local Government. Each State should describe the
relationship that exists between the State and its local governments regarding the
key elements of plan development and program implementation.

5) MSW Reduction/Recycling Program. Each State should describe its MSW reduc-
tion and recycling program, including its market development efforts; any State/
local recycling requirements; and future efforts for MSW reduction and recycling,
and identification of specific obstacles to implementation.

6) Manaaement Capacity. Each State plan should describe existing and anticipated
future MSW management capacity, including efforts to develop additional capacity.
Each State should periodically assess its management capacity but should not have
to complete a capacity assurance plan, or be required to take specific action -to
ensure additional capacity.

7) Regulatory Program: Each State plan should describe the Statels solid waste
regulatory program, including: 1) its authority to implement its program; 2) its orga-
nizational structure; 3) its management standards; and 4) its permitting and en-
forcement program for MSW.

8) Citizen Participation. Each State plan should describe the process of citizen par-
ticipation in the development of the plan.

PLAN IMPLEMENTATION

The States have historically had responsibility for solid waste management and
many States have progressed beyond the Federal Government in terms of regula-
tions for Subtitle D management facilities. Therefore, ASTSWMO believes that it is
sufficient for a State to certify its ability to continue to regulate solid waste man-
agement.

1) Self Certification. Each State will certify that it has the necessary authority
and program elements to implement its Subtitle D solid waste management pro-
gram, that its State plan includes all required elements, and that the State is com-
mitted to implement the State plan.

2) EPA Role in Plan Implementation. EPA should review State plans for com-
pleteness. Any plans deemed incomplete would be returned to the State for addi-
tional work. If the plan is complete, EPA shall accept the State's self-certification.

48-465 0-- 91 - 10
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States failing to self-certify would risk EPA assumption of the State's Subtitle D
solid waste programs. States will provide information so that EPA can analyze na-
tional progress toward meeting the RCRA Subtitle D reduction, reuse and recycling
goal;.

Recommendations: ASTSWMO supports the foregoing plan elements and imple-
mentation process, and recommends a planning process which:

" Does not require EPA approval of State solid waste management plans;
* Does not require a capacity assurance process with EPA approval;
" Does not require analyses of each option to be utilized by the local jurisdictions

actually managing their waste systems, as these analyses are best left to local plan-
ning processes;

* Does not require any mandated schedules for siting, permitting and/or con-
structing facilities; and

e Does not require any changes in State law if State law is sufficient to enable
plans to meet statutory goals, objectives, and performance standards.

ASTSWMO also recommends that EPA develop a standardized definition of what
constitutes municipal solid waste, as well as a standardized methodology for collect-
ing data on its generation.

Adopted-by the Association of State and Territorial Solid Waste Management Of-
ficials (ASTSWMO) Board of Directors on August 16, 1991.



RESOURCE CONSERVATION AND RECOVERY
ACT AMENDMENTS OF 1991

FRIDAY, SEPTEMBER 13, 1991

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON ENVIRONMENTAL PROTECTION,
Washington, DC.

INDUSTRIAL WASTES

The subcommittee met, pursuant to recess, at 9:30 a.m. in room
406, Dirksen Senate Office Building, Hon. Max Baucus [chairman
of the committee] presiding.

Present: Senators Baucus, Chafee, and Warner.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCus. The hearing will come to order.
Today we will focus on the final set of waste management issues

of hazardous waste recycling and industrial wastes.
Recycling and nonhazardous waste present different problems

and different challenges, but they have one important similarity-
both are largely unregulated. Perhaps the toughest issue we will
discuss this morning is the regulation of recycling.

-The regulation of recycling is one of the most complicated parts
of the Resource Conservation and Recovery Act. Boiled down to
basics, the issue is perhaps best described by the following ques-
tion: When does RCRA regulate things that are recycled, and when
is recycling exempt from RCRA? Unfortunately, the answer is not
straight forward; it depends on what's being recycled and how it's
being recycled.

For the most part, if the recycled material looks like waste and
is handled like our waste, then RCRA regulates it. But if the mate-
rial is used in certain ways to manufacturer a product, then RCRA
does not apply. If that sounds confusing, it is. What's worse, all one
has to do to get out of RCRA is to claim that he meets the recy-
cling exemption without %,,en getting EPA approval. This allows
anyone to claim the systemn to avoid regulations. That's known as
"sham" recycling and there are many examples of recycling
"shams". But sham recycling is not the only problem. In many
cases, legitimate recyclers can legally operate without environmen-
tal controls. In some instances, legitimate recycling operations
have cause health and environmental damage. About 100 recycling
facilities are now Superfund sites.

(285)
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Our task will be difficult. It is not just a matter of closing a loop-
hole in RCRA, we must also retain incentives to encourage safe
and legitimate recycling. We must clarify when RCRA applies to
recycling operations. We must require those that qualify for RCRA
exemption to notify the EPA and get some kind of prior approval.
And, finally, we must require that legitimate recycling is synony-
mous with safe recycling.

RCRA reauthorization legislation I recently introduced includes
provision to do just that. Senator Chafee and Senator Warner also
have proposals to address the issue. I hope to fully explore with the
witnesses their thoughts on each of these three proposals.

The other issue we will explore this morning is how to regulate
nonhazardous industrial waste. This issue may be less confusing
than recycling bat it is just as challenging. I say that because the
amount of nonhazardous industrial waste produced in this country
is overwhelming and the number of plants that generate such
waste is staggering. Municipal waste and hazardous waste are just
the tip of the iceberg; together they account for a little more than
400 million tons of waste a year. On the other hand, nonhazardous
industrial waste alone accounts for 7.5 billion tons of waste a year.
This waste is generated at some 72,000 pulp papermills, chemical
plants, ironless tool factories, and other plants as well.

Unlike hazardous waste, nonhazardous industrial waste is highly
diverse in its toxicity. Some wastes-like used sand and gravel-
are not of concern. Other wastes-like oily sludges, spent dyes, de-
tergents, cleaners--can be toxic and, if improperly managed, these
wastes may pose health and environmental problems. For too long
these wastes have escaped environmental controls. Some States,
such as Pennsylvania, have regulatory programs to control these
wastes; but most States don't have nonhazardous industrial waste
programs. We now have an opportunity to address the problems
from improper management of nonhazardous industrial wastes.
The RCRA legislation I recently introduced includes new require-
ments for these wastes. I'll be interested in hearing what the wit-
nesses' thoughts are on this legislation.

We have a lot to cover this morning, and I thank all the wit-
nesses for taking the time and effort to come to the hearing today.

I'd like t, change the order of witnesses this morning. Senator
Chafee is unable to be here for a little while yet. He is most inter-
ested in the hazardous waste recycling issue. In addition, Senator
Wirth of Colorado would like to testify before this subcommittee
with respect to issues in his State. His issues are more properly in
the category of hazardous waste recycling. So I would like to defer
that panel and call up first the panel dealing with nonhazardous
industrial waste.

So let's hear from John Dernbach, who is a Special Assistant for
the Bureau of Waste Management, from Pennsylvania; Mr. Bob
Cardillo, Senior Environmental Associate for Exxon; Mr. David
Boltz, who is the Manager of Environment for Bethlehem Steel,
testifying on behalf of the American Iron and Steel Institute; and
Mr. William Shea, Vice President of Operations for U.S. Pollution
Control, Inc., Fort Worth, Texas.

I would remind all the witnesses that we have a five-minute rule
here. When the light is green, keep going; when it's yellow, get
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ready to wind down; when it's read, wind down. And all your testi-
mony will be automatically included in the record.

Okay, Mr. Dernbach, proceed.

STATEMENT OF JOHN C. DERNBACH, SPECIAL ASSISTANT TO THE
DIRECTOR, BUREAU OF WASTE MANAGEMENT, PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL RESOURCES, HARRISBURG,
PENNSYLVANIA
Mr. DERNBACH. Good morning. My name is John Dernbach. I am

Special Assistant in the Bureau of Waste Management, Pennsylva-
nia Department of Environmental Resources.

Non-hazardous industrial waste-industrial waste that is not le-
gally hazardous under subtitle C of the Resource Conservation and
Recovery Act-is the sleeping giant in this reauthorization of the
Act. The subcommittee is to be congratulated for addressing this
issue not only in this hearing but also in S. 976.

Pennsylvania is by no means the only State with an active indus-
trial waste regulatory program, but our perspective is useful be-
cause we have a large population and industrial base, and a history
of significant problems from improper management of industrial
waste. We also have a statute that requires specific and regulatory
treatment for industrial waste; so we've had an opportunity to
think about the regulation of industrial waste by itself.

Through most of the 1980s, the management of hazardous waste
dominated our time and energy in the waste management program
in Pennsylvania. That was mostly due to this subcommittee's work
in the development of RCRA. In 1988, as a municipal waste landfill
capacity crisis began developing in Pennsylvania, we began devot-
ing more of our energy to municipal waste. Three years later, six
million of our citizens live in municipalities that have curbside re-
cycling programs, and virtually all of our municipal waste landfills
are on a double liner and leachate treatment design that is compa-
rable to that for hazardous waste disposal facilities. We are now in
the process of completing a substantial and comprehensive revision
to our existing industrial waste regulations. But we've had an in-
dustrial waste regulatory program in place since the early 1970s.
We've issued something like 400 industrial waste disposal and proc-
essing permits in that time.

I would like to emphasize four points for the committee's consid-
eration in the development of a national industrial waste program.

First, very strong consideration and encouragement should be
given to disposal alternatives. It is very easy for a lot of us who
work in waste management to talk about facilities in terms of land-
fills. But we think it is very, very important that a regulatory pro-
gram encourage the development of composting facilities, the land
application of food processing and other industrial wastes, and
other alternatives to disposal.

In addition to that, we think that it's important to look at the
beneficial use or recycling of industrial waste, and try to develop a
program that gives encouragement to industrial waste recycling
without creating environmental problems. To do that in Pennsylva-
nia, we're putting together a general permit system for the benefi-
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cial use of specific categories of industrial waste for specific pur-
poses.

We are also very sensitive to the fact that an important disposal
alternative is not generating waste in the first place. The program
that we're completing will require industrial waste generators to
develop a source reduction strategy or plan, and will require that
that plan be submitted to the Department of Environmental Re-
sources as part of the permit application to dispose of that particu-
lar waste at a facility. So we think that disposal alternatives are
very, very important to be considered.

My second point is that the legislation needs to respond to the
diversity of risk associated with industrial waste. As you indicated,
Senator, there are a lot of different kinds of industrial wastes; they
range in toxicity a great deal. It is important to develop a regula-
tory program that corresponds to that diversity of risk. We try to
do that in our program by providing that some facilities have two
liners, some one liner, and some-a small number-may have no
liners at all. To police that, we're requiring that industrial waste
be subject to a chemical analysis that we review before waste can
be disposed at a facility.

My third point is that the phase-in period for this particular pro-
gram needs to be very sensitive to the huge volume of the waste
involved. We're looking at a five-to-ten year transition period in
Pennsylvania. We have about a thousand unpermitted facilities
that we have to give permits to or close, and that's going to be a
very high priority for us.

Finally, I would very strongly encourage the subcommittee to
look at ways of empowering and strengthening the States in their
development of industrial waste regulatory programs in noncoer-
cive ways. States are going to be doing most of the work and they
will be able to do that better with general performance standards
that give them the ability to fill in the details and make choices
about how those performance standards will be implemented.

Thank you for your time.
Senator BAucus. Thank you very much, Mr. Dernbach.
Mr. Cardillo.

STATEMENT OF ROBERT M. CARDILLO, SENIOR ENVIRONMEN-
TAL ASSOCIATE, EXXON CHEMICAL AMERICAS, ON BEHALF OF
CHEMICAL MANUFACTURERS ASSOCIATION OF AMERICA,
WASHINGTON, DC
Mr. CARDILLO. Thank you, Mr. Chairman. My name is Robert

Cardillo and I coordinate the management of hazardous and nonha-
zardous wastes for Exxon Chemical Company's U.S. plants. I am
appearing today on behalf of the Chemical Manufacturers Associa-
tion.

Mr. Chairman, the chemical industry supports a National frame-
work that would foster improved nonhazardous waste manage-
ment. Our industry generates much more nonhazardous waste
than hazardous waste, and we certainly confirm the numbers that
have appeared that show that the universe of industrial nonhazar-
dous waste is very large, indeed.
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Let me say a word, too, about the diversity you mentioned. Many
nonhazardous wastes are relatively benign or even inert. Though
some industrial process waste contain hazardous constituents,
these constituents are present at various levels, very diverse levels,
but generally do not require the same stringent controls as hazard-
ous waste in order to protect human health and the environment.
Consequently, applying a monolithic program, which assumes that
every waste poses the same risk, is inappropriate here. What is
needed are standards that protect human health and the environ-
ment by applying a range of management controls to different
waste types.

With this large and diverse universe of wastes and facilities, the
States must play a primary role. This is not only a matter of phi-
losophy. We believe it is the only system that will work. Despite
the overwhelming National focus during the past ten years on haz-
ardous waste, as was just mentioned, State programs are becoming
increasingly active and proficient in addressing nonhazardous
waste problems. This was high-lighted in a study of all 50 State
programs that we recently co-sponsored with the API. New RCRA
legislation should recognize and build upon these existing State
programs.

We strongly support a national framework for non hazardous
waste management. We believe that it should include the following,
key elements.

First, notification for all nonhazardous waste management facili-
ties.

Second, the nonhazardous waste universe should be divided into
waste categories so that standards can be developed for each.

Third, States should develop regulations based on Federal per-
formance-based design criteria and management criteria which
define a set of management standards that are appropriate for a
given category of subcategory of waste.

And, finally, State permitting of nonhazardous waste facilities
must not be unduly burdened by additional Federal requirements.
To put the resources where they are needed most, permits should
be required only for land-based disposal units and there should be
a streamlined permitting system.

Mr. Chairman, let me devote a few moments to CMA's reactions
to the nonhazardous waste provisions of S. 976, specifically the sec-
tions 403 and 404.

Section 403 is the permitting section and contains provisions that
could reduce potential problems in this area. Nevertheless, it is
still a permitting program that is, in essence, a very burdensome
and centralized Federal system. Based on our experience, we be-
lieve that meaningful results can be achieved more effectively and
more quickly by devoting State resources to communication, regu-
lations, and enforcement.

Section 404 contains many elements that we support. We like the
categories approach and the priorities implied in the schedule for
implementation. In concept, we support the need for the manage-
ment standards enumerated. We agree, for instance, that ground-
water monitoring should be more extensively used at land disposal
units. But we're concerned by section 404's focus on Federal regula-
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tions that effectively will preempt State flexibility in tailoring and
implementing their own regulations.

Mr. Chairman and members of the subcommittee, thank you for
considering our comments. We plan to submit additional written
information on the recycling issues that will be discussed later in
the morning, and additional comments on industrial solid waste. I
earnestly hope that we can work closely with your staff in perfect-
ing this bill.

Senator BAUCUS. Thank you very much, Mr. Cardillo.
Next, Mr. Lennett.

STATEMENT OF DAVID J. LENNETT, ON BEHALF OF THE
ENVIRONMENTAL DEFENSE FUND, LITCHFIELD, MAINE

Mr. LENNEIr. Thank you, Mr. Chairman, members of the sub-
committee. My name is David Lennett, and I would like to com-
mend Senator Baucus and Senator Chafee and the other cosponsors
of S. 976 for recognizing the enormous need to upgrade industrial
waste management practices. The importance of that effort is
clear. With the promulgation of municipal landfill rules the other
day, this country is now regulating municipal landfills more strin-
gently than industrial waste facilities even though the available
evidence would indicate that at least many industrial wastes pose
greater risks and are generated in larger quantities. In addition, in-
dustrial facilities are not as well designed or monitored in many
cases, and local governments, s we all know, are probably less
able to pay for the needed improvements.

This is not to suggest that the regulation of municipal landfills is
inappropriate, but it is to suggest there is a tremendous gap in reg-
ulatory coverage. I am not aware of any objective or subjective
study that indicates existing State industrial waste programs are
adequate right now.

The nation in this position in large part because EPA couldn't
even finalize a notification form, let alone substantive rules, in the
seven years since HSWA was amended in 1984. I think we have to
recognize that this EPA recalcitrance is an unfortunate fact of life
and take such recalcitrance into account when we're designing an
appropriate industrial D program.

Indeed, the situation at EPA is even getting worse. Yesterday,
EPA testified before a House subcommittee that Federal regulatory
programs for oil and gas, and mining wastes- programs they had
indicated publicly were needed in 1986 and 1988-are now regarded
by the Agency as premature. I am sure you'll have a chance to ex-
plore this matter next week with EPA when Mr. Reilly testifies
before this subcommittee.

This fact of life, when coupled with the need to move forward
quickly, means broad delegations of authority to EPA without
policy direction will not work. It also means that if improvements
at industrial waste facilities can be made without waiting for EPA
to issue rules and for EPA and the States to issue permits, that ap-
proach must be seriously considered. And, finally, it means our ex-
pectations must be realistic and our efforts must be targeted so
that EPA and State efforts are focused properly as this program
gets underway.
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We suggest targeting resources by concentrating first on permit-
ting land disposal facilities. We also urge that you consider a
number of requirements that can be imposed by statute which
would be enforceable by EPA, and the States through their own
State laws or through the citizen suit provisions of RCRA, that
would apply to land disposal facilities in advance of a permitting
program. We have suggested in our testimony a number of those
requirements which could be imposed in addition to the notifica-
tion requirement that's in your bill. Briefly, they include:

One, ground water monitoring. I would be interested to explore
this requirement with other witnesses at this table, but I believe
there is at least an emerging consensus that ground water monitor-
ing would be appropriate at land disposal facilities and that there
is no reason to wait.

Two, site assessment. I think it is important that we begin to
know immediately the potential impact of these facilities on the
environment. There is no reason a site assessment performed by
the owner-operator need wait for the time of permitting.

Three, general corrective action authority, which would provide
EPA and the States the ability to respond to problem sites when
that information becomes available rather than waiting for a
permit to be issued or waiting for the site to become an imminent
and substantial endangerment.

And, finally, clear jurisdiction must be established over a dispos-
al facility that will continue to operate after your bill is enacted
but will never receive an operating permit because they are closed
prior to the time that permit is issued. This became a very impor-
tant issue in the subtitle C area. Jurisdiction was unclear. I think
because these facilities will only be addressed at the time of clo-
sure, it is very important that clear statutory authority be provided
to either close land disposal facilities properly or make sure post-
closure permits are issued so that the facilities are properly main-
tained and don't become a threat at some future time.

I will close my oral statement now, and 1 will be happy to answer
any questions that you may have.

Senator BAUCUS. Next, Mr. Boltz.

STATEMENT OF DAVID G. BOLTZ, MANAGER, WASTE MANAGE-
MENT PROGRAMS, ENVIRONMENTAL AFFAIRS DEPARTMENT,
BETHLEHEM STEEL CORPORATION; ON BEHALF OF THE AMER-
ICAN IRON AND STEEL INSTITUTE

Mr. BOLTZ. Good morning, Senator, members of the subcommit-
tee.

I would like to begin my comments by addressing the industrial
waste questions included with your August 30 invitation to testify.
I will use the term "industrial waste" as it is defined in section 104
of S. 976.

You asked AISI to identify those industrial waste streams that
pose the greatest concern to human health and the environment,
and to comment on whether some industrial wastes contain toxic
constituents at levels as high as some hazardous wastes. I believe
that wastes represent a potential hazard only to the extent that
hazardous constituents contained therein can be released into the
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air, water, or land. The concentration of a hazardous constituent in
a waste is sometimes a major factor in the composition of that
waste's leachate. But if that constituent is chemically bound to
other elements or compounds so as to render the constituent immo-
bile, concentration is of little consequence.

This principle is illustrated very convincingly in chemical stabili-
zation technology, which EPA has adopted in specifying "Best
Demonstrated Available Technology" for purposes of RCRA's Land
Disposal Restrictions program.

With regard to the Federal Government's role in developing and
implementing an industrial waste regulatory program, it is my ex-
perience that industrialized States- such as Pennsylvania, New
York, Indiana-have already addressed this issue with comprehen-
sive industrial waste regulations. Therefore, the proper role of the
Federal Government is to assure a "level playing field" for all in-
dustry by establishing minimum management standards for such
wastes.

You also asked about appropriate management standards for in-
dustrial waste facilities. I do not believe that all industrial waste
landfills or surface impoundments require liners and leachate col-
lection systems, although basic groundwater monitoring is probably
necessary for all land-based facilities.

EPA's hazardous waste regulations do not reflect the degree of
hazard in establishing management standards, but many States do
differentiate between industrial Wastes on the basis of leachate and
other relevant characteristics and specify management standards
accordingly. We recommend that Federal guidelines for industrial
wastes include the same concept.

I now wish to address two critical corrective action issues.
S. 976 appears to require corrective action for all releases of haz-

ardous constituents from any solid waste management unit
(SWMU) at industrial waste or municipal solid waste facilities sub-
ject to the new permitting requirements. This language is almost
identical to that used in section 3004(u) of current law.

The key issue in the development of corrective action regulations
is the determination of the appropriate point of compliance for
groundwater standards. EPA seems to prefer a point of compliance
at the boundary of each SWMU, while AISI believes that protec-
tion of human health and the environment can be assured by meet-
ing groundwater standards at a facility's property boundary.

AISI estimates that it would cost about) . $3 billion for the steel
industry to design and implement required corrective measures
with the point of compliance at the SWMU boundary. However,
moving the point of compliance to the facility property boundary
could result in a reduction in clean-up costs of at least 50 percent
without significantly reducing the degree of protection of human
health and the environment.

In the consideration of alternative points of compliance, it is im-
portant to recognize that SWMUs are located on industrial sites
not accessible to the general public. Also, today's practical reality
is that real estate transfers require clean-up of the property to
levels commensurate with intended use.

The public policy of any corrective action requirements should be
to prevent or contain and remediate industrial contamination
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beyond the boundaries of an industrial site, not to impose unneces-
sary and prohibitively expensive requirements to remediate indi-
vidual SWMUs. Therefore, AISI requests that you specify a facili-
ty's property boundary as the point of compliance for groundwater
standards, at least for the steel industry.

[Laughter.]
Mr. BOLTZ. A closely related matter involves financial assurance

for corrective action. It is crucial that EPA develop adequate and
appropriate financial assurance requirements that will not have a
devastating impact on a significant portion of the regulated com-
munity. We suspect that EPA will apply the financial assurance
mechanism found in 40 C.F.R., Part 264, Subpart H to corrective
action financial assurance. However, this regulation-which was
developed for the relatively modest hazardous waste closure and
post closure care costs--does not work in the context of huge cor-
rective action costs. A legislative mandate would be helpful in as-
suring that an appropriate financial mechanism is implemented for
corrective action.

Finally, with regard to Federal procurement requirements, AISI
wishes to have proper recognition for the two very different ways
steel is produced , the United States today. The electric furnace
process uses virtually 100 percent scrap, while the basic oxygen
furnace process is based on a combination of scrap and smelted
ironore, otherwise known as hot metal or molten iron, where the
total scrap charge comprises from 15 to 35 percent of the iron-bear-
ing raw materials.

We are particularly concerned with section 304, which requires a
Federal procuring agency to "give preference in procurement to
items produced with the highest percentage of recovered materials
practicable," and with section 306, which specifies that a minimum
of 50 percent of certain materials- including ferrous metals--used
in the performance of Federal contracts worth $1 million or more
be produced from recycled materials.

Senator BAUCUS. I have to ask you to wind down, Mr. Boltz.
Mr. BOLTZ. Accore.ngly, AISI recommends that sections 304 and

306 be amended to acknowledge the fact that fundamentally differ-
ent processes are often used to produce the same product.

On behalf of AISI, thank you very much for the opportunity to
appear here today.

Senator BAUCUS. Thank you.
Next, Mr. Shea.

STATEMENT OF WILLIAM H. SHEA, VICE PRESIDENT, OPER-
ATIONS, U.S. POLLUTION CONTROL, INC., FORT WORTH, TEXAS
Mr. SHEA. Good morning, Mr. Chairman and members of the

committee. My name is Bill shea, and I am the Vice President of
Operations for USPCI. I am pleased to be here today to discuss how
we manage industrial waste.

USPCI, Inc. is a wholly owned subsidiary of the Union Pacific
Corporation an4 is an integrated national industrial and hazardous
waste management company with over two decades of experience
in the environmental field. USPCI manages industrial waste in a
number of different ways. Sometimes this waste is disposed of in
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one of our hazardous waste cells, but most often it is managed in
one of our industrial waste cells. The minimum design standard for
our industrial waste cell is close to the design standard for a haz-
ardous waste cell under RCRA criteria. At a minimum, our cells
are built from the ground up and consist of two 60 mil synthetic
liners, two leachate detection collection and removal systems. We
have provided a hand-out of our cell design to the subcommittee so
you can better visualize the composition. These cells are also sub-
ject to groundwater monitoring.

We also require and maintain a number of operating records as-
sociated with the management of industrial waste, which include
documentation of the quantities and volumes of waste received,
maintaining a manifest or bill of lading for each load received, pre-
acceptance analysis of the waste to ensure that it is industrial
waste, and a dimensional grid of the cell to plot the location of the
waste within the cell.

As part of our formal testimony, we have provided the committee
with a document which goes into greater detail about the operation
and maintenance of our industrial waste cells, along with a docu-
ment explaining our waste acceptance procedures.

Why do we build and operate our facilities to these standards?
There are two basic reasons: (1) industrial waste if managed im-
properly can be just as harmful to the environment as hazardous
waste; and (2) our customers want this type of management to help
protect them from any future liability associated with the misman-
agement or insufficient management of these waste streams.

Mr. Chairman, we've prepared a list of some of the industrial
wastes that we manage and have submitted it as part of our testi-
mony. Most of these wastes can be damaging to the environment
when put into an unlined or substandard landfill. However, with
no existing Federal minimum technology requirements for industri-
al landfills, this can and does happen.

Our concern with industrial waste is not necessarily industry or
waste-type specific. Many industries produce waste classified as
nonhazardous even though it may contain hazardous constituents
at concentrations equal to or greater than concentrations in waste
that is considered hazardous. Such wastes are produced by a varie-
ty of industrial processes and remedial actions and pose a risk to
the environment only when managed improperly. It is the misman-
agement of industrial waste, not necessarily the wastes themselves,
that represents the greatest risk.

Short of a complete revamping of the RCRA hazardous waste
classification system, we believe it would be better to establish
technical requirements for industrial waste disposal that provide
the requisite protection required. This type of protection would re-
quire groundwater monitoring; synthetic liner systems; leachate de-
tection, collection, and removal systems; and operational and man-
agement procedures which would ensure the proper and safe man-
agement of industrial waste.

We also build and operate our facilities in this manner because
our customers require it. Industry today is very cognizant of the po-
tential Superfund liability associated with industrial by-products.
By using a technically advanced facility, generators reduce the
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likelihood of becoming a PRP in a Superfund clean-up or having to
pay for a future remediation project.

This type of liability protection is realized in a number of ways.
First, generators have an interest in using a financially stable
waste management company. Because of the joint and several li-
ability associated with CERCLA, if a generator chooses a company
that goes out of business, the generator may end up being the only
"deep pocket" left to fund the remedial actions at a poorly man-
aged facility. As a Union Pacific Company, USPCI offers the type
of financial stability most generators are looking for. Second, and
most important, because of our design standards, our compliance
programs, and our environmental monitoring programs, the
chances of a generator being exposed to future clean-up liabilities
are significantly reduced.

Mr. Chairman, nonhazardous waste produced by industry can be
just as problematic as hazardous waste to both the generator and
the environment. Many companies now realize this, and we at
USPCI will continue to use advanced technology to help ensure the
protection of human health and the environment and to safeguard
our customers against unwanted liability.

Mr. Chairman, this concludes my comments. I would be happy to
answer any questions.

Senator BAUCus. Thank you, Mr. Shea.
I am wondering if we could get some consensus, some agreement

on ways to handle the problem here. As many of you have indicat-
ed, we're dealing with large volumes here; it varies in its toxicity;
and it is very complex; some of this industrial waste is not hazard-
ous, it does not contain nearly as many contaminants or is as toxic
as others; it is to a large degree unregulated, although some States
are beginning to move. Could you just generally-some one take a
stab at it-begin to define what you think the panel can agree on.
Some of you represent a more environmental conservation perspec-
tive, others industry. I hear kind of a thread through all of this
that there is a problem; it is complex; we've got to deal with it and
solve it, but we have got to do it in a solid, forthright, and direct
way so as to not create more of a problem than we've got with
moving too quickly, too comprehensively, too uniformly.

Mr. Lennett, you raised your hand first, then I'll get to Mr. Car-
dillo next. If we can just begin to get some kind of agreement as to
how to address this.

Mr. LENNETT. Where I think there is some level of agreement is
the concept of targeting your program in a refined way. We've
made the mistake in the past of giving EPA broad delegations of
authority-go out, do the job-in a general way and the product
has been unacceptable and we've had to redo things. It happened
in 1984 and we don't want to have it happen again. So I think
there is general agreement that we should focus on the facilities
that we think are posing the greatest risks first. That's one of the
areas of agreement that I think exists.

Senator BAUCUS. Stop right there. Mr. Cardillo, what do you
think?

Mr. CARDILLO. Yes, we should focus on that. But I think the real
problem, Senator, is who is going to do the focusing. I think-

Senator BAUCUS. That is whether it is EPA or the States or-
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Mr. CARDILLO. I think what we do need is a partnership. I don't
think we can afford for either to do it by themselves. But I believe
that, assuming where the high priorities are, from this vantage
point, the States-

Senator BAucus. There are two questions raised there. One is
what are the highest priorities, and, second, who is going to be
making decisions. Those are really two separate questions.

Mr. CARDILLO. Yes, they are.
Senator BAucus. Let's take one at a ',,me. Let's take first-on the

panel here, what do you think the highest priorities are?
Mr. Shea.
Mr. SHiA. Mr. Chairman, I think that the highest priority is to

get some type of Federal minimum tech requirement for new in-
dustrial cells that are going to be built so that we have the protec-
tion in the environment going forward. The States could then im-
plement the program and on a site-specific basis adjust. But we
would have at least a base consistency.

Senator BAucus. But in real terms, affecting real people and real
environmental problems, what's first?

Mr. Lennett.
Mr. LENNgrr. I think the highest priority are land disposal facili-

ties accepting wastes other than those that most reasonable people
would agree are relatively benign, like sand and gravel, which I be-
lieve was one of the wastes you mentioned at the beginning of the
hearing as not warranting immediate attention. Land disposal fa-
cilities generically pose the greatest risk. There is a lot of informa-
tion in the Report to Congress-

Senator BAUCUS. You put land disposal facilities on top. What
would be second in your hierarchy?

Mr. LENNETr. I actually haven't developed a second tier yet be-
cause I think that's a big enough project.

Senator BAucus. Is there agreement among the panel that land
disposal facilities deserve the greatest attention?

[General agreement indicated.]
Senator BAUCUS. Okay.
Mr. DERNBACH. Senator, if I could add just one thing. A real con-

cern for us is that there are facilities not only in Pennsylvania but
in other States that are not well managed, do not have permits,
and then there are facilities that are better managed. My sense
would be to look immediately at facilities that don't have permits
where you can do the most good. I think that's a little different,
looking at it from a permitting point of view, than focussig on the
facilities that right now pose the most risk.

Senator BAucus. I think Mr. Lennett had an intere, ing sugges-
tion that the most acute problems should be handled more immedi-
ately, and he indicated that the Federal Government should step in
with groundwater monitoring and some other provisions while the
delegation to the State is phased in. Is that an approach that seems
to have some semblance of reasonableness?

Mr. DERNBACH. That's consistent with the regulatory program
that we're developing. The point I want to make is to make sure
that the people who are disposing of waste tomorrow and the next
day are doing so in a proper manner, and that there are things
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that you can do fairly quickly that would do a lot of environmental
good besides simply looking at existing facilities.

Senator BAUCUS. Very briefly, could you comment on provisions
of S. 976; whether you like them or don't like them, you agree or
disagree, -and why.

Mr. DERNBACH. Very, very briefly, I think that S. 976, by simply
recognizing that industrial waste is a problem, goes a long step in
the right direction. I think our concern is there is a lot that's asked
for in a very, very short period of time and we're not at all sure
that that's appropriate.

Senator BAUCUS. You think the phase-in is a little too tight?
Mr. DERNBACH. Yes, the phase-in is a little too tight, much too

tight.
Senator BAucus. Do you agree, Mr. Lennett, or not?
Mr. LENNETT. Yes, I would agree in part because I don't think

the bill targets the resources sufficiently, and I also think it as-
sumes EPA is going to issue rules in two years, which I can tell
you is not going to happen.

Senator BAUCUS. Mr. Dernbach, or anyone else, your reaction to
Mr. Lennett's suggestions of groundwater monitoring, site charac-
terization, closure, collective action, he had a list of several things
that he thinks should be implemented quickly.

Mr. DERNBACH. I think there are two ways to look at this. You
can look at the existing facilities and past practices, and you can
look at what people are doing tomorrow and the next day and the
day after that. It seems to me that one thing you can do in fairly
short order is make sure that people who are disposing of waste at
new facilities, in a very short period of time after RCRA goes into
effect, are doing so in compliance with certain minimum standards.

My emphasis, I guess, is more on that and a little less on the cor-
rective action side. But I do agree with David that groundwater
monitoring and site assessment are appropriate.

Senator BAUCUS. I am going to turn to Senator Chafee in just a
second. But, if you'd be very brief, Mr. Cardillo.

Mr. CARDILLO. Briefly, good programs, Senator, are going to take
time. We've got to prioritize what we want to get at. We want some
fast results. I think we need some State regulations. But I think we
need a shift in our emphasis from hazardous waste to industrial
nonhazardous. We have to shift the emphasis.

Mr. BOLTZ. Just back with that same thought. EPA has drawn a
distinction between hazardous waste and non hazardous. When we
use the term "industrial waste," you have to keep in mind that
these are by definition nonhazardous. There is a continuum of haz-
ardousness when you talk about industrial wastes as a group, and
EPA has gone through a very intense process of deciding that there
is a line of demarcation between hazardous waste and nonhazar-
dous. So the focus now i on what is the proper way of managing
non hazardous industrial wastes. I believe that there is a different
set of regulations that could apply, there are a different set of man-
agement standards not as rigorous as what would otherwise apply
to hazardous waste.

Senator BAUCUS. Okay. Mr. Lennett, I don't know if I understood
you before. You said you would kind of like a dialog on the panel
here-
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Mr. LENNETT. Yes, and I'm not getting one either.
Senator BAUCUS. I'm surprised that you're not.
Mr. LENNETT. Let me respond to my industrial colleagues. It is

not the case that because something is legally non hazardous that
it is nonhazardous. As the attorney who is litigating cases against
EPA for failing to list or identify wastes as hazardous, I can tell
you personally that there are many wastes out there for which list-
ing determinations have not been made. There are many hazardous
constituents that are not covered by the existing hazardous waste
characteristics. So it is a fallacy to say that because we are not le-
gally regulating something as hazardous now it is somehow less
risky than what we are regulating as hazardous.

Now there is diversity within that industrial waste area; there's
no question about that. But there is also no question that some of
those materials should have been regulated as hazardous but may
never be because we simply are not going to have the resources at
the Federal level to go out and do listing determinations for every
industrial process in the United States.

Senator BAUCUS. Then what's the solution?
Mr. LENNETr. The solution is to target the industrial waste pro-

gram os best you can for the facilities that pose the greatest risk,
make sure those facilities are designed to deal with that risk, and
provide in those cases where you think there are less risks, a limit-
ed opportunity on a site-specific basis to prove that a facility poses
less risk. But the presumption should be that a facility will be de-
signed like this gentleman [pointing to USPCI witness] designs his
facility, and if someone wants to do something less than that, he
has the burden, on a site-specific basis, to prove that his waste and
the facility's hydrogeology somehow deserve less consideration.

Senator BAUCUS. What do you think, Mr. Dernbach?
Mr. DERNBACH. Well, I basically don't disagree that industrial

wastes ought to be regulated in a fairly stringent manner. The
system that we're putting together is going to require a lot of in-
dustrial waste to go to a double liner facility comparable to that for
hazardous waste facility, some of it is going to go to a single liner
facility, and some amount of it-I don't think terribly much-will
be allowed to go to unlined landfills if it is innocuous in the way
that you've described earlier. But in terms of requiring leachate
treatment and groundwater monitoring and that kind of thing,
that's all part of our program.

There are so many facilities out there, and the State programs
are at different levels of progress. A lot of folks have spent a lot of
time on hazardous waste, some States are very interested in munic-
ipal waste. Some State industrial waste programs are pretty good,
some are not as good. I think it is important, Senator, as y(,u indi-
cated earlier, to be realistic about how much can be achieved.

So while I don't disagree with David, my concern is in mali-nHg
sure that we focus early on where we can do the most good and try
and create timetables, if you will, for other requirements that can
be implemented in a proper manner.

Senator BAUCUS. Okay. I want to turn now to Senator Chafee.
Thank you very much.
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OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you, Mr. Chairman. I have a statement
that I'll submit for the record.

[Senator Chafee's statement follows:]

OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR FROM THE STATE OF
RHODE ISLAND

This morning's hearing focuses on two very important issues--hazardous waste
reycling and industrial waste.

For several years, many of us have heard about the unscrupulous practice of
sham recycling. One basic form of sham recycling occurs where a person claims they
are producing a legitimate product in a manufacturing process when inf act, they
are simply treating, storing, or disposing of hazardous waste and hazardous waste
treatment residues.

This situation can arise because RCRA refers to the treatment, storage and dis-
posal of waste as opposed to the use of raw materials in a manufacturing process.
The problem is that legitimate recycling activities often involve elements of both
manufacturing and waste management. Therefore, when it comes to recycling ac-
tivities-sham or otherwise-the seemingly bright line between what is a waste and
what is a raw material leaves the issue of RCRA's jurisdiction subject to feats of
semantic gymnastics.

Unfortunately, the current regulations allow, and some would argue even encour-
age, these gymnastics by providing for selfimplementing jurisdictional exemptions
from RCRA.

Because these exemptions are completely self implementing and there is no re-
quirement to notify EPA of the owner or operator's decision that he or she is
exempt from RCRA, dangerous sham recycling operations are occurring as we sit in
this hearing today.

Another serious problem with the current regulations is that for those recycling
operations that fall within RCRA's jurisdiction, EPA only regulates transfer and
storage activities. In a 1980 rulemaking, EPA claimed it was deferring regulation of
the recycling process itself for a later time, yet after more than a decade, EPA has
still not issued these regulations. when Administrator Reilly testifies next -week, I
will be interested in knowing whether EPA has plans to issue these regulations any
time soon.

At least two bills before us address this issue--S. 976 (the Baucus-Chafee bill) and
S. 982 (the Chafee bill). The goals of these two bills are the same: (1) to encourage
legitimate recycling activities; (2) to discourage dangerous and unlawful waste man-
agement disguised as recycling; and (3) to clarify EPA's authority and responsibility
to regulate potentially dangerous hazardous waste recycling processes under Sub-
title C of RCRA. The differences between the bills are fairly technical and I will be
interested to hear what the witnesses have to say about the:3e bills as well as a bill
on the same subject introduced by Senator warner.

The second topic for discussion today is industrial waste -RCRA's sleeping giant.
Industrial waste inciudes an estimated 7.6 billion tons of waste produced each year
that does not fall within the purview of RCRA's Subtitle C hazardous waste pro-
gram. The billions of tons of industrial waste produced each year dwarfs the 300
million tons of hazardous waste and 200 million tons of municipal waste generated
during the same time frame.

Despite this fact, there are no minimum Federal requirements for the manage-
ment of this waste stream. Industrial waste regulation has been left to the States,
and while some States have model industrial waste regulations, other State stand-
ards do not adequately protect human health, groundwater, and other natural re-
sources.

Although much of this diverse wast'- stream apparently is not hazardous, it does
include significant amounts of hazard.-iui wastes that, for one reason or another, are
exempt from the hazardous waste regulations.

A 1990 report by the General Accounting Office (GAO) found that the vast majori-
ty of industrial waste is currently handled in surface impoundments. Unfortunately,
the GAO also found that of the surface impoundments studied, few had even mini-
mum design features to protect against or detect releases of waste into the environ-
ment and that several surface impoundments reported the presence of unauthorized
releases.
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Compounding these problems is the fact that the EPA does not have a good data
base on the waste characteristics of this waste stream.

Given the huge volumes and apparent toxicity of at least a portion of this waste
stream, this reauthorization effort needs, at the very least, to require EPA to collect
basic industry inf ormation and to impose certain minimum environmental controls
for treatment, storage and disposal facilities handling industrial waste.

I look forward to working with the Chairman on both of these issues. Thank you.

Senator CHAFEE. Just write down these statistics-you may be fa-
miliar with them all and in the course of the morning, I missed the
first part, you may have addressed these. There's 300 million tons
of hazardous waste, and that we regulate on the Federal level;
there's 200 million tons of municipal solid waste, that we're trying
to deal with in the RCRA bill before us; there's 7.6 billion tons of
nonhazardous industrial waste. Even for somebody from Washing-
ton, 7.6 billion is a lot.

[Laughter.]
Senator CHAFEE. Several years ago we did the title C, the hazard-

ous waste part, and that I guess everybody will acknowledge has
gone along pretty well. But one of the points that was made here
yesterday when we had testimony is whatever you folks do, if
you're going to put a new burden on EPA, make sure you give
them the staff and the money to do it. But at the same time,
nobody is suggesting around here that we're going to be able to do
that-give EPA the extra staff as we put duty after duty on their
backs. So when we get into this industrial waste busine&;, we're
really embarking in a big, new area for us, meaning the Federal
Government, with limited resources. I, for one, want to do some-
thing about it but I am just not sure how to proceed.

Now you, Mr. Lennett, have suggested that the first place to
tackle are the landfills; is that correct?

Mr. LENNETr. Land disposal facilities. That would include surface
impoundments, waste piles, and land treatment units as well. I
think the number of facilities are in the teens, twenty thousands,
something like that.

Senator CHAFEE. One suggestion has come up as one way we
might get the resources for EPA is to have some Federal permit
fees that would help generate some resources for EPA. What do
you think of that?

Mr. Cardillo, you made the mistake of having your eyes up,
so-

(Laughter.]
Senator CHAFEE. Pasically, at law school I always remember,

never look up.
Mr. CARDILLO. I'll never do ihat again.
[Laughter.]
Mr. CARDILLO. Senator, we don't have a filled-out position on

raising the resources to attack this problem, but if we do use taxes
or fees, we hope they are restricted to the uses that we want to ac-
complish. Second, we should be careful about the burdens that we
are loading on U.S. industry.

Subtitle C is an expensive program. If we go that way with sub-
title D, almost no matter how we pay for it, it is going to be quite a
burden. We need an articulated program that uses a range of con-
trols so that we don't do that.

Senator CHAFEE. How about you, Mr. Lennett?
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Mr. LNNmr. We're strong advocates of the permit fee. As you
know, that was the approach you took in the Clean Air Act last
year. We think the only way the States and EPA are (.ver going to
get the resources they need to implement this program, is to have
a nongeneral revenue-based funding source so that State legisla-
tures are not tempted to cut budgets in significant ways in tough
times. A permit fee is the only means administrators of the regula-
tory programs can be assured that they will have a consistent staff-
ing and funding level to do their jobs on a year-in-year-out basis.

Senator CHAFEE. In Pennsylvania, Mr. Dernbach, it is my under-
standing that you require a groundwater monitoring at industrial
waste facilities, including those facilities that manage construction
and demolition debris.

Mr. DERNBACH. That's right.
Senator CHAFEE. Yet, I think most people would assume that

when you've got construction and demolition debris that it is prob-
ably nonhazardous. Why do you spend your time and energy and
money on that?

Mr. DERNBACH. Well, that's part of the answer, Senator. We ac-
tually regulate construction and demolition wastes at landfills
under our municipal waste regulatory program. The program is set
up so that construction and demolition debris can go either to an
unlined facility or to a single lined facility, not to the double lined
facility that other municipal waste is required to go.

Groundwater monitoring is a good thing because there are lots of
different constituents that wind up in construction and demolition
wastes. We have seen various kinds of hazardous chemicals from
time to time being "cocktailed," if you will, with construction and
demolition waste and groundwater monitoring is a good way to
identify that. That's an extreme example, but we think it is impor-
tant to find out what's going on in the groundwater.

Senator CHAFEE. Well, Mr. Chairman, I must say that one of the
problems of having these hearings is that it makes the problem all
that much more difficult as you go along. Sometimes ignorance is
bliss. As we started out on this, I thought that we'd move ahead
with the RCRA reauthorization, but every time we get a panel we
see more problems. When are these hearings going to end anyway?

[Laughter.]
Senator BAUCUS. You're not going to like what I'm next going to

say. There's good news and bad news. First, an observation, and
then the good news.

It reminds me, you may have heard of a book written many
years ago about law school by Lewellyn, who was a Columbia law
professor. In the preamble to the book, he has a little poem that's
called "The Bramble Bush." The poem essentially is to the effect
that he jumped into the bramble bush and scratched out his eyes
and he couldn't see, his problems got more difficult, so then he
jumped back into the bramble bush and he scratched his eyes back
in again so he could see. We're not going to have that many more
hearings; we're not going to scratch our eyes out.

Senator CHAFE. That's the good news.
Senator BAucus. That's the good news.

Senator CHAFEE. I'm braced for the bad news.
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Senator BAUCUS. The bad news is sometimes you have to dig in
more deeply to get to see. No, there is only one more hearing next
week. Then we get to the bad news, which is trying to solve it by
writing bill.

I have one question of Mr. Lennett before we leave here. You
said that the existing State programs are inadequate. Does that in-
clude Pennsylvania?

Mr. LENNErT. I'll try to be gentle here. Pennsylvania is in the
midst of an effort to substantially upgrade its regulations. So, if
you ask me the question as of today, the answer is yes, Pennsylva-
nia's program is inadequate because they haven't developed final
rules based on those recent efforts. Will Pennsylvania's program be
inadequate a year or two from now, my answer will probably be
certainly less inadequate than many others. I haven't performed a
complete analysis of Pennsylvania s rules to determine whether
I'm perfectly comfortable with them; but certainly Pennsylvania,
after they get through their package, will be further along than
most.

Senator BAUCUS. Don't forget that perfection is sometimes the
enemy of the good.

Mr. LENNET1. Right.
Senator BAUCUS. So I mean is it good? Even though it is not per-

fect, do you think in a couple of years it will be good?
Mr. LENNETr. Yes, I do.
Senator BAUCUS. Okay, Mr. Dernbach?
Mr. DERNBACH. One thing to add to what David said, and that is

what we're finding since we put out the most recent round of regu-
lations for comment. A lot of folks are designing facilities based on
the proposed regulations. We were out the other day to four differ-
ent facilities for industrial waste, all of which are built on one or
two liners, and that's all as a result of the proposed rulemaking. So
even though the regulations are not yet in place, we are already
seeing significant improvements in the program.

Senator BAUCUS. Would the panelists feel comfortable with the
direction that Pennsylvania is headed, where Pennsylvania prob-
ably will be in a couple of years?

Mr. CARDILLO. Senator, Texas has a good industrial waste pro-
gram.

Mr. CARDILLO. Yes, I've read Mr. Dernbach's provisions. I think
it's a good program.

Senator BAUCtfS. Mr. Boltz.
Mr. BOLTZ. Yes. We operate several major facilities in Pennsylva-

nia, and we are in the midst of a major permit application process
for an industrial waste landfill. I agree with John that when we
designed the landfill, we took into account, even though they
weren't duly promulgated yet, the new regulations. The provisions
are being enforced.

Senator BAUCUS. So you think it is a good program?
Mr. BOLTZ. I think it is a good program, particularly when we as

industry have to go to the public to defend our proposals for the
landfill for industrial waste. The public is interested in protection
and they would like to see the state-of-the-art landfill design.

Senator CHAFEE. Just one question, if I might. Yesterday we had
testimony from Clean Water Action, which was a group urging



303

that there be a moratorium on the construction of incinerators to
the balance of this century. They made two points, and none of us
would disagree with the points. One, that we want to encourage
greater recycling in the country, and everybody would agree with
that I think. Their goals were quite high; they were talking in the
neighborhood, as I recall, of 70 percent recycling, which I think the
best evidence we had was in Japan; they are doing about 50 per-
cent with all the regimentation they have and the basic agree-
ments and policies they have there.

The other point that they were making-again, everybody agrees
with-is don't produce the stuff to start with to the greatest of
one's ability. In other words, we're just generating too much haz-
ardous waste to begin with. How does that work in real life with
the members of your CMA? If somebody has got a new plastic
that's being developed and a bright chemist that works for one of
your member companies comes up with just the right thing but the
one little hitch to it is that its lethal in every respect in the waste
stream, not in the use of whatever it might be, is there any incen-
tive at all for that person to say, gee, maybe we shouldn't do this
because of the downstream effects?

Mr. CARDILLO. Yes, Senator, there are several incentives, power-
ful incentives. For instance, in the toxic characteristics that make
some wastes hazardous, there is a strong incentive to reduce the
constituent so that you will avoid that classification.

Let me give you another incentive.
Senator CHAFE. Why? Why is there an incentive? I mean, if I'm

a member of CMA, Super Chemicals, Inc., and I am suddenly pro-
ducing this new ingredient that I'm going to sell to DuPont or
somebody who is making plastic and it is really wonderful what it
can do-it is transparent and it's splendid-but the only trouble is
that it is highly toxic, why would I care?

Mr. CARDILLO. Well, liability laws force you to care. We look at
the downstream uses of our products and how they are probably
going to be disposed of. It is dangerous not to do in this country.
Liability is a constant theme.

Senator CHAFEE. If I produce a chemical that becomes part of an
ingredient that makes a plastic bottle and subsequently the plastic
bottle is toxic, there's a liability back to me?

Mr. CARDILLO. Liability can reach pretty far if you're selling
something that's misused and harms people, yes it could.

Senator CHAFEE. There's no harm to the user of the container, it
is just when it disintegrates it's-

Mr. CARDILLO. Yes, but you know of the reach of the Superfund
liability, it is quite extensive and may reach back to us.

Senator CHAFEE. I can understand that it would have to follow
the Superfund disposal rules, no one is arguing about that- I
mean, if you just threw it in an ordinary landfill, there would be
liability; I can clearly understand that-under Superfund there is a
system of disposing of these.

What I am saying is there any incentive for the companies that
are eventually going to purchase this to say, no, this is a great
product and it breaks new ground, but it is highly toxic and there-
fore I don't want to fiddle with it.
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Mr. CARDILLO. There is another incentive, a general incentive.
You're familiar with the SARA 313 reporting requirements. Those
reporting requirements apply to hazardous and nonhazardous
wastes, for instance; they cut across both. And companies have a
strong incentive to minimize their toxic emissions, which are re-
corded in SARA 313, and their toxic transfers. The numbers are up
on the board whether we put it into a landfill at one of our plants
or ship it to USPCI. The TRI does show toxics going into solid
waste. We have an incentive to' reduce that. We do try to reduce it
in both classes of wastes.

Senator CHAFEE. Well, I guess my real question is do you find
from your experience in dealing with your member companies out
there that there is an effort being made not to produce this stuff to
start with, that is the highly toxic stuff?

Mr. CARDILLO. Yes, I do, Senator, very definitely. We have a Re-
sponsible Care® Code of Management Practices that's a condition
of membership in the CMA; it is a part of that code. Now I will
also tell you this though, the business of redesigning processes and
complicated products takes time and there is a wave that's got to
move back through process engineers, design engineers. It is going
to take time to do it all, but it is being done and the more egre-
gious cases I think are being worked now.

Senator CHAFEE. Well, for instance, one of the real villains of the
piece is mercury from all of the testimony that we have. This isn't
the first time we've had-that, as you know, we've had lots of testi-
mony about mercury and the persistency of it. It is pointed out
that mercury is an ingredient in batteries. Is anything being done
that you know of to get rid of mercury, get substitutes for mercury,
for example?

Mr. CARDILLO. I don't know anything about that, Sir.
Senator BAUCUS. Okay. Thank you very much, Senator.
Thank you panelists very much for your testimony.

HAZARDOUS WASTE RECYCLING

Senator BAUCUS. We will now turn to the next subject, hazardous
waste recycling.

First, Senator Wirth of Colorado I understand is here. What I
would like to do, Senator, is have you come to the table in addition
to the other panelists and you could stay as long as you want to
stay, be involved in this discussion, or whatever, as your other
duties permit.

I will bring the other panelists up right now. Richard Fortuna,
Executive Director of the Hazardous Waste Treatment Council;
Edgar Marston, Executive Vice President, Southdown, Inc., in
Houston; Karen Florini, Senior Attorney, Environmental Defense
Fund; and Sam Goldberg, Cochairman, Business Recycling Coali-
tion, New York.

Senator I apologize for the delay. We got a little involved in non-
hazardous industrial waste. We are honored to have you here. I
know you have a very important issue you want to address.

Why don't you proceed?
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STATEMENT OF HON. TIMOTHY E. WIRTH, U.S. SENATOR FROM
THE STATE OF COLORADO

Senator WIRTH. Mr. Chairman, thank you very much. I will be
very brief regarding a very simple, straightforward problem which
I think can be resolved in the RCRA reauthorization bill. First of
all, I want to thank you -and Senator Chafee and the committee for
undertaking this unenviale task of rewriting RCRA. I know how
complicated that's going to be, but you are moving expeditiously
and carefully and you have our great respect and support in that
effort.

We have a problem that has emerged in northern Colorado, Mr.
Chairman, related to the burning of hazardous wastes in cement
kilns. These cement kilns obviously were not originally designed to
be for disposal of hazardous materials; they were located, they were
sited, permitted, and so on on the basis of one function. There have
now been two permits, subsequently withdrawn, to burn hazardous
waste in these cement kilns.

There is great concern in the communitie~surrounding them so
much that when these two applications were submitted, in three
small towns in norther Colorado, more than 16,000 citizens signed
a petition saying, Hey, wait a minute. These cement kilns were
originally designed for the purposes of being cement kilns, now
there are applications that they be used for the burning of hazard-
ous materials. Let's not allow them to do that until we have a
chance to understand what the impacts may be, both from the
burning of hazardous waste in the cement kilns, from the handling
of hazardous materials in cement kilns by companies that aren't
originally designed to do this kind of work, and then what happens
if the cement kilns don't work on a steady basis. There are a
number of health concerns.

I have introduced legislation simply to provide a moratorium
until the EPA has a chance to look more clearly at this situation
beyond the Boiler and Industrial Furnace standards; a two-year
moratorium to have a chance to look at that, either to have the
EPA or an outside agency like the National Institutes of Health, or
whatever, to take an examination of this to see what the impacts
may be.

This is really looking at a problem that appears to be emerging
but is not yet a problem. No hazardous materials are currently
being burned. The two applications have been withdrawn by the
two companies, so we're not stopping the handling of hazardous
materials. We are just saying this problem looks like it is coming
down the line and what we'd like to be able to do is to have a mor-
atorium until we really understand what the implications may be.

The EPA has, in response to part of the problem, developed the
Boiler and Industrial Furnace Regulations. It is felt by people in
the community and many in the public health area, including the
State Department of Health, that these regulations probably are
not adequate for dealing with the problem of hazardous materials
in cement kilns, and the State would like to have an independent
evaluation.
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So that's where we are-a relatively simple problem in anticipa-
tion of an issue. We're not burning any of these materials at this
point.

Senator BAUCUS. I appreciate that, Senator. Do you know the
degree to which cement kilns, not only in Colorado but nationally,
are considering burning hazardous wastes?

Senator WIRTH. Apparently, there is a good deal of interest in
doing this. I can't speak to what is happening outside the State of
Colorado, except to the fact that we have heard from communities
in six or eight other States about the moratorium legislation and
their concern. But I cannot tell you that I know outside of the
three communities in Colorado how widespread the problem is.

Senator BAUCUS. Are there hazardous waste facilities in Colorado
that burn hazardous waste, that is certified sub C hazardous waste
facilities?

Senator WIRTH. Yes, there are. These would be in addition to
those facilities.

Senator BAucus. I was just curious as to roughly how many?
Senator WIRTH. I can't tell you what the volume is on this sort of

thing.
Senator BAUCUS. Okay. Thank you very much.
Senator CHAFEE. Could I just ask. Senator, I'm missing a beat

here. As I understand it, in Colorado, where obviously you are par-
ticularly concerned, they've made a request and withdrawn a re-
quest to burn the hazardous materials.

Senator WIRTH. That's true.
Senator CHAFEE. And so what are you asking us?
Senator WIRTH. We're saying can we put a moratorium on the

permitting of this for two years while we carefully understand
what the implications are of burning hazardous materials in
cement kilns, effectively in furnaces that were not necessarily de-
signed to do this. Communities involved do not feel there is enough
data on what happens with cement kilns that were originally li-
censed and located for the purposes of cement to burn hazardous
materials often very close to residential neighborhoods. They are
saying we don't have enough information.

Senator CHAFEE. They are worried about the emissions and the
ash both?

Senator WIRTH. That's exactly right. The emissions, the ash, and
the handling of those materials by companies that are designed for
purpose of making cement. The companies were organized to do
that and are now moving into the business of handling hazardous
materials.

Senator CHAFEE. You mean the tail is wagging the dog, in some
instances. They are more hazardous waste disposers than they are
cement-

Senator WIRTH. They may or may not be. I'm not saying that.
Some of these are very large companies with a lot of experience in
the making of cement but not necessarily in the handling and dis-
posal of hazardous materials. Communities are saying here are the
potentials for significant public health hazard in our own backyard;
let's better understand it.
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Senator CHAFEE. Our problem in this, as you know, is that these
people--and let's assume that some of them are doing it correctly-
are disposing a good deal of hazardous waste.

Senator WIRTH. In the State of Colorado, none is being disposed
of at this point. They've withdrawn the application and it is nothagening.
hnatr CHAFEE. Is your moratorium on those that are not doing

it, or those who are doing it now?
Senator WIRTH. It would be a moratorium on further applica-

tions at this point.
Senator CHAFEE. But if they are doing it now, that wouldn't be

covered?
Senator WIRTH. I don't think we could reach back like that. I

think that would not be something that would be possible to do.
Senator CHAFEE. Okay, fine. Thank you very much.
Senator BAucus. We would like to have you stay as long as you

can.
Senator WIRTH. I believe that the Interior Appropriations bill is

over here, and I'm going to bounce over to that.
Senator BAUCUS. Let me just give you a chance to respond, if you

care to, to a point I believe Mr. Marston may make later on in
your absence that this-

(Laughter.]
enator BAUCUS. I don't want to put words in his mouth, but I

think largely he is going to say that this is a "twofer," you get to
have your cake and eat it. That these kilns burning hazardous
waste saves us a lot-I think his testimony says 168 million gallons
of oil and a million tons of coal-a year, which is good for the coun-
try. I think he is also going to say that the EPA s new boiler and
furnace rules are pretty stringent. So I just thought that, if you
care to, we'd give you an opportunity to respond to that.

Senator WIRTH. I don't disagree if those are the numbers on oil
saved and coal saved. I am not about to disagree with that. That's
not the point here.

Senator BAUCUS. What about the boiler and furnace rules?
Senator WIRTH. The concern was that the Boiler and Industrial

Furnace rules were established with a different set of goals in
mind. We now are in a situation with cement kilns burning hazard-
ous wastes. You have cement kilns that are not designed to be
working with the kind of efficiency and a continuing no problem of
burning. Concerns that a number of communities have expressed is
what happens with the cement kilns which have an off/on burning
history? What happens when they are not burning as efficiently as
they can burn? What do you do with all of the emissions that then
come out of the cement kilns?

If the cement kiln is working very well, the hazardous materials
are being burned. If the cement kiln is down and burning less effi-
ciently, and these cement kilns have the history of doing that, then
the hazardous materials aren't being burned efficiently, aren't
being entirely disposed of, there are significant emissions coming
out. The communities see those, in fact, and can smell those
coming out and they say, Hey, wait a minute. This is not the kind
of full efficiency that a facility designed precisely for hazardous
material disposal would be doing.
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Now, let's look at that problem and see if, in fact, that is as sig-
nificant a problem as these communities believe it is. The State is
also looking at this, very concerned about what the impact may be.
The Boiler and Industrial Furnace standards are designed for one
thing; we're now talking about doing something quite different.
Before we embark upon that, let's understand what the public
health implications may be.

Senator BAUCUS. Thank you.
Senator CHAFEE. Senator, did you say a two-year moratorium?
Senator WIRTH. A two-year moratorium. We might have the

study done before that period of time.
Senator CHAFEE. Do you realistically believe that the public is

going to be reassured at the end of the two-year period?
Senator WIRTH. I think that it is appropriate for those concerned

about public health issues to have the information on this, Senator
Chafee. You and I are both very familiar with situations where
there is always a "not in my backyard" mentality on just about
anything that goes on, and we understand that. But it seems to me
we have a responsibility to make sure that if, in fact, hazardous
materials are going to be burned close to neighborhoods in facilities
that weren't initially designed to do this, then the public has a
right to know whether or not the implications of this are going to
be damaging to their health. If it is not, if there is no problem, as
the companies are maintaining, let's establish that there isn't a
problem and then it seems to me we've done the kind of preventive
or anticipatory legislation that we ought to do.

Senator CHAFEE. All right. Thank you.
Senator BAUCUS. Just for the record, I'm just informed that,

under the new rules, kilns will have to destroy toxic organic com-
pounds at a 99.99 percent destruction efficiency, and that if they
don't they will violate the rules and be subject to enforcement. I
don't know where that leads, but-

Senator WIRTH. The concern is that when the kilns are operating
efficiently, presumably they are disposing of the hazardous materi-
als. But these kilns are not designed to burn all the time and have
histories of being up and down. So when they are burning less effi-
ciently, they are emitting a variety of-

Senator BAUCUS. According to the rules, they can't burn less effi-
ciently.

Senator WIRTH. Well, the concern is that those rules are ndt ade-
quate to reach this. We'll have to take a look at that, Mr. Chair-
man. I understand what you're saying.

Senator BAUCUS. Thank you very much, Senator.
Senator WIRTH. Thank you very much Senator Baucus, Senator

Chafee, thank you.
Senator BAUCUS. Okay. On to the rest of the panel.
Mr. Fortuna, you're next.

STATEMENT OF RICHARD C. FORTUNA, EXECUTIVE DIRECTOR,
HAZARDOUS WASTE TREATMENT COUNCIL, WASHINGTON, DC
Mr. FORTUNA. Good morning, Chairman, Senator Chafee. I am

Richard Fortuna, Executive Director of the Hazardous Waste
Treatment Council. The Treatment Council is the largest associa-
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tion of treatment, recycling, and disposal firms committee to
proper management of hazardous waste. We commend both you
and Senator Chafee for having introduced legislation that would
end the uncertainty over RCRA's recycling jurisdiction and for the
first time establish a comprehensive system of preventive controls
over waste recycling practices.

This morning I would like to make three basic points. Recycling
is risky business and has left a legacy of Superfund sites through-
out the country; second, today many recycling practices are little
more than legal dumping of hazardous waste; and third, legislation
is necessary to stop sham recycling and to ensure that all forms of
recycling, legitimate and otherwise, are conducted in an environ-
mentally sound manner.

When we hear the word recycling, very often we think of some-
thing that just has an absolute positive connotation. It summons a
notion of all things good and desirable, something that we obvious-
ly want to encourage. And when we talk about solid waste recy-
cling, it is hard to imagine anything other than wanting to encour-
age it-the recycling of bottles, cans, plastics, paper, and the like.
But when we turn to hazardous waste recycling, there are two fun-
damentally different concepts and facets that give this issue an en-
tirely different complexion.

First, hazardous waste recycling is not the mere generation of a
material back to its initial form and function. Rather, it is any
reuse of a waste for any purpose. It is not bottles-to-bottles, cans-to-
cans; it is oil and solvents into fuels, it is metal dust into fertilizers,
it is ad hoc mixtures of waste into fill materials, anti-skid materi-
als, and, quite literally, kitchen sinks.

Second, there is simply no comparison between the toxicity of
bottles, cans, papers, and plastics with solvents, used oil, heavy
metals, and pesticides.

Hazardous waste recycling is, indeed, risky business, and one
that in the past and present has significantly contributed to this
Nation's Superfund site burden.

The Council has just completed a detailed review of the Super-
fund National Priority List for the contribution that recycling prac-
tices have made to this Nation's clean-up burden. The facts are in-
teresting, if not startling. There are four attachments at the back
of the testimony, Attachments A through D, which are blown up
here in the graphics that summarize the findings of our survey.

Attachment A shows that 13 of the Nation's 50 worst Superfund
sites were recycling operations. Ten of these are specifically
ranked, two others are Federal facilities-Cal West Metals and the
Pearl Harbor Navy Complex in Hawaii, and the last, Petrochem
Recycling in Utah, was just proposed on the National Priority List
in July of 1991.

Attachment B shows that this is not just a problem limited to
the State of New Jersey. Virtually every State is affected--44
States of the 50 have at least one Superfund recycling site, with
the two lead States being Florida and Pennsylvania.

Attachment C summarizes that over 239, or 20 percent, of the
1,211 National Priority List sites were due to problems that run
the full gamut of recycling practices. There is battery recycling; oil
recycling; solvent recycling; all forms of metal recycling; PCBs;
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over accumulation-which is just storage without ever acting on
the waste; drum, barrel, and pail recycling; using hazardous waste
as fill and road material; reusing waste as a feedstock; reusing it as
a product; and, of course, the Bevill exemption, which allows the
residues from many forms of hazardous waste recycling to be con-
sidered "special" rather than hazardous waste.-

Without going into a lot of detail on these various exemptions, I
think it is interesting to note that used oil recycling, which is com-
pletely uncontrolled, accounts for 63 of the 239 sites. Many of these
other exemptions on the list, Senator, are self-implementing, self-
policing, and on the honor system. To exempt yourself for reusing
waste as a feedstock or other product you simply make your own
designation and require no prior agency review or determination.
EPA interventions at these sites frequently occur only after the
damage has been done.

Unfortunately, these are not mere historical statistics, as the
vast majority of recycling practices that caused 20 percent of the
Nation's Superfund sites are still uncontrolled today. Again, in
chronological order according to frequency with which they caused
Superfund sites-used oil recycling, unregulated; solvent recycling
practice itself, unregulated; ironically, the storage of waste prior to
recycling, as well as most other forms of recycling, is regulated but
the actual practice itself is totally uncontrolled; metals recycling,
unregulated; precious metals recycling, unregulated; and it goes on.

Senator I would also point out that-the regulations aside-as
we speak, the City of Long Beach, California, is trying to get the
EPA to assist in the clean up of releases of oily hazardous waste
from a petroleum tank at an abandoned oil refinery. EPA has told
Long Beach that they will be unable to assist them because the oily
waste is potentially recyclable, therefore not a waste, therefore not
eligible for Superfund. The city of Perth Amboy, New Jersey, just
last week closed a drinking water well that is located adjacent to
the number 2 cite on the list, CPS Madison Industries, because of
an ongoing metals and acid recycling facility there that has caused
ground water contamination. The City of Sioux Falls in the midst
of a clean up and has shut down two groundwater wells to the City
of Sioux Falls because of a precious metals recycler that indiscrimi-
nately managed their hazardous waste. And, last, on August 2,
EPA issued an evacuation order to a family in Stevensonville, Lou-
isiana, because their house was built atop Marine Shale aggregate
which has released such high levels of lead as to have caused ele-
vated blood lead levels in the children in the house.

Turning to EPA, Senator, we are far from sanguine about their
ability to manage the situation. In the month of August alone, EPA
expanded the exemption for secondary lead smelters, exempted
coke ovens from controls that would otherwise apply, and-

Senator CHAFEE [ASSUMING CHAIR]. Mr. Fortuna, your time is up
so you have got to summarize.

Mr. FORTUNA. Senator, we do need legislation to both put an end
to sham recycling practices and to ensure that legitimate oper-
ations are conducted in an environmentally sound manner. We can
no longer allow recycling to merely serve as a password for pollut-
ers.

Thank you very much.
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Senator CHAFEE. Okay. I think what we'll do now is just take a
brief recess. Senator Baucus will be back shortly. I will go over and
vote. We will reconvene very shortly. If those of you at the table
will just relax, we will be back shortly.

[Recess.]

OPENING STATEMENT OF HON. JOHN W. WARNER, U.S. SENATOR
FROM THE COMMONWEALTH OF VIRGINIA

Senator WARNER [assuming the chair]. Ladies and gentlemen,
the Chairman has asked me to resume this hearing. We are now
prepared to hear from Mr. Marston. I apologize for my absence ear-
lier but all of us have a heavy schedule today. I approach this sub-
ject with great interest and not without a little bias. I have my
own bill, which you are aware of.

I have a statement that I will just submit for the record.
[Senator Warner's statement follows:]

OPENING STATEMENT OF HON. JOHN W. WARNER, U.S. SENATOR FROM THE
COMMONWEALTH OF VIRGINIA

Mr. Chairman, I thank you for your diligence in proceeding with a thorough hear-
ing schedule on the many complex issues involved in RCRA reauthorization.

The focus of the hearing today-hazardous and industrial waste recycling-is one
of the most complicated RCRA issues this committee will wrestle with.

As you know, I have offered a proposal which I believe will stimulate the recy-
cling of hazardous and industrial materials in an environmentally protective
manner. It is a proposal which has been developed after extensive discussions with
those directly involved in the recycling of hazardous and industrial materials.

I hope that from the information presented by the witnesses today and in further
discussions with the committee that serious consideration will be given to this
effort.

Mr. Chairman, I commend the direction of S. 976 in recognizing the need to re-
quire recycling goals as a responsible policy to reduce the enormous volumes of
wastes currently disposed in landfills. I believe these proposals are appropriate.

I also believe that this enthusiasm for recycling of municipal solid wastes also
should be given to the recycling of hazardous materials.

Initiatives to encourage the recycling of hazardous materials is consistent with
the RCRA goals of minimizing land disposal and also consistent with the pollution
prevention hierarchy of source reduction, recycling, treatment and disposal.

Recognizing the commercial value of these materials and the often competitive
disadvantage recycled materials have with virgin materials is essential in encourag-
ing recycling activities.

I agree that recycling activities should be more fully regulated under RCRA, but
regulation should be designed based on criteria that measures the environmental
risk of the recycling activity.

Regulation should not be based on the current subtitle C criteria which was spe-
cifically designed to measure the environmental risks of treating and disposing haz-
ardous wastes.

Let me also state clearly that my interest in this issue is to ensure that the pro-
tection of the public health and the environment remains our highest priority in
pursuing this proposal.

The proper management and regulatory oversight of recycling activities is neces-
sary. Regulation can and must be done without restricting the economic incentive to
recycle these materials.

I hope that information offered at this hearing and continuing efforts to refine
this proposal will address the apprehensions some have about the need for a sepa-
rate regulatory program.

Senator WARNER. Mr. Marston.
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STATEMENT OF EDGAR J. MARSTON, III, EXECUTIVE VICE
PRESIDENT, SOUTHDOWN, INC., HOUSTON, TEXAS

Mr. MARSTON. Good morning. My name is Edgar Marston and I
am Executive Vice President and General Counsel of Southdown,
Inc., the third largest cement company in the United States and
the owner of one of the two cement plants that Senator Wirth re-
ferred to earlier. I am appearing today on behalf of the Cement
Kiln Recycling Coalition, the Portland Cement Association, the
American Cement Alliance, and the National Association of Chemi-
cal Recyclers.

Cement plants are vast consumers of energy-we consume huge
amounts of coal, petroleum, coke, and in some cases natural gas,
also nontraditional fuels such as tires, and, finally, both liquid and
solid hazardous waste.

We're here today because we think cement kilns are the consum-
mate recycler in the United States, and we'd like to explain why.
We take hazardous waste, produce a product which is indistin-
guishable in the market place from material produced with fossil
fuels without adverse impact upon human health and the environ-
ment. Our cement kilns are huge industrial installations valued at
between $50 and $150 million apiece that subject significant vol-
umes of material to high temperatures, turbulent conditions for
lengthy periods of time to produce marble-sized, lava-like pellets
called "Clinker". This clinker is interground with gypsum to form
cepent--one of the basic building materials in the United States.

Our cement must pass exacting national testing standards as
well as consensus industry standards. All our cement passes those
tests whether fired with hazardous wastes or traditional fuels. And
this makes a lot of sense. Concrete is the glue that binds aggre-
gates, sand and water, together to form concrete, your basic build-
ing material. It is used in multibillion dollar dams, airports, free-
ways. It is also used to cement multihundred million dollar off-
shore oil wells. People are not going to use inferior products. There
is no question that we are not sham recyclers.

From the point of view of impact on human health and the envi-
ronment, I think it is important to understand that the hazardous
waste we burn as fuel supplements consists of two principal con-
stituents-organics and metals. There's no question that we de-
stroy the organic constituents of hazardous waste. We must under
the boiler/industrial furnace rules. We destroy it to the detection
limits. The question is do we manage metals.

We manage metals very effectively. But in order to appreciate
how, you need to understand what a cement kiln does. We consume
in a typical dry process plant 150 tons of material an hour-140
tons are limestone with a small amount of clay or other materials,
the balance is fuel. Under the BIF rules, no more than half of that
fuel can be hazardous waste. So we're talking about a hazardous
waste component of slightly more than 3 percent in the total
hourly loading in our cement kilns.

You also need to understand lead, cadmium, thallium, and all
the other metals of concern appear naturally in the earth's crust.
Hence, the bulk of the metals we have to manage in our cement
kilns come from raw materials and not from our waste.
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We manage metals several ways. We analyze the total input of
metals into our kilns. Those metals are partitioned to three places.
The bulk of those metals are partitioned to the clinker, chemically
bonded into the crystalline matrix; a small amount of the material
is partitioned to our cement kiln dust, when that's discarded it is a
high volume, low toxicity waste stream that we're committed to
manage responsibly in a way that is protective of human health
and the environment; and, last, a very modest amount of metals,
minute amount of metals, passes through our air pollution control
equipment into the atmosphere. But here I must call your atten-
tion to this fact: We have existing industrial facilities; we are mem-
bers of the air pollution grid; we do not alter in any material re-
spect the nature of the emissions that we put into the air when we
burn hazardous waste.

From a leaching perspective, our cement leaches metals at essen-
tially the same rate whether fired with fossil fuels or hazardous
waste.

In summation, I would like to emphasize that we are not here to
seek relief from regulation; we are subject to regulation under the
boiler/industrial furnace regulations. I disagree with Senator
Wirth. Those were negotiated and promulgated and worked on for
years and years and years. They are extremely comprehensive.
We're subject to the Clean Air Act, Clean Water Act, MSHA,
OSHA, Department of Transportation regulations. All we want to
do is be recognized as a consummate recycler. We are an expensive
piece of equipment that can manage part of our waste streams and,
in doing so, defer the exhaustion of our fossil fuel requirements
while at the same time preserving industrial jobs, which I think
are essential for the short-term, immediate, and long-term pros-
pects of the United States. To me, that is the essence of recycling.
We think we should be recognized as such.

Thank you very much.
Senator BAUCUS [resuming the chair]. Thank you, Mr. Marston.
Our next witness is Karen Florini.

STATEMENT OF KAREN FLORINI, SENIOR ATTORNEY,
ENVIRONMENTAL DEFENSE FUND, WASHINGTON, DC

Ms. FLORINI. Thank you, Mr. Chairman. I am Karen Florini,
Senior Attorney with the Environmental Defense Fund. Also join-
ing in my testimony this morning are the Natural Resources De-
fense Council, Greenpeace, Sierra Club, U.S. Public Interest Re-
search Group, and Environmental Action.

We commend the sponsors of S. 976 and their staffs for address-
ing the complex issue of hazardous waste recycling, which is one of
the highest priority matters for Congress' attention during RCRA
reauthorization. Before turning to that topic, I want to stress that
in our view the management of hazardous secondary materials,
whether those materials are recycled or discarded, ranks below
toxics use reduction in the hierarchy of environmental desirability.
We strongly urge the committee to include toxics-use reduction
provisions in crafting an overall RCRA reauthorization package,
for reasons alluded to by Senator Chafee previously.
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At least in the near term, however, we will need stringent man-
agement standards for all hazardous secondary materials-both
those disposed of and those recycled.

One fundamental point warrants emphasis at the outset. Poor-
quality recycling is no better, and often much worse, than high
quality disposal. While recycling of hazardous industrial waste pro-
vides important environmental benefits in terms of reducing
demand for primary materials, those benefits can be more than
counterbalanced by environmental releases of toxic constituents if
recycling is handled poorly.

As detailed by other witnesses this morning, recycling is not per
se benign. This is true both for legitimate recycling, where benefi-
cial products are made from secondary materials, and sham recy-
cling that is conducted for the primary purpose of evading subtitle
C requirements. It is also crucial that recycling regulations not
create perverse incentives for increasing th- number and concen-
tration of toxic constituents that are found in products that are
made with secondary materials. "i

Before turning to specifics, let's look very briefly at some key
points about the RCRA subtitle C program today.

First, as detailed in my written testimony, EPA seldom issues
significant RCRA regulations in the absence of a court order or a
statutory hammer. For example, in March 1989, EDF sued EPA
over some two dozen unmet RCRA mandates, most of which were
from the 1984 HSWA amendments. In response, EPA asked the
court to adopt a schedule that would have deferred compliance
with some deadlines until the year 2004-20 years after the enact-
ment of HSWA. The court declined to adopt this schedule and a
settlement is now pending.

During the litigation, we obtained some remarkable materials
demonstrating that EPA officials expressly instructed Agency staff
to abandon work on many tasks shortly after the relevant statuto-
ry deadlines had come and gone. Clearly, simply enacting statutory
deadlines is a bankrupt strategy for securing prompt regulatory
action. By contrast, however, EPA met most statutory deadlines for
provisions that carried hammers.

Neither bureaucratic inertia nor a lack of resources is entirely to
blame. The hostility shown during the last decade by the Office of
Management and Budget to environmental regulations shows no
signs of tapering off; indeed, as a member of the EPA Office of
General Counsel staff stated in an ABA presentation last year, the
relationship between EPA and OMB is now worse than at any time
in the past half-dozen years. Regulations are routinely delayed and
returned for reanalysis in a clear and all too successful strategy of
"paralysis through analysis." Part of the problem is also limited
agency resources. Congress must take account of these factors in
determining how do address hazardous recyclables.

But the most important objective of all is achieving clarity. For
over a decade, controversy has raged about EPA's jurisdiction over
recyclables. Lawyers have profitted; the environment has not.
Enough is enough.

Turning to S. 976, we think there are several highly positive
components in section 405, including use of a hammer approach
and the requirement of notice by facilities that claim to be exempt.



315

However, the approach taken in section 405 raises numerous con-
cerns. First, it apparently presumes that EPA will write a major
new set of regulations for recyclables. But why should EPA's limit-
ed resources be spent in this manner, except to as needed to tailor
existing regulations to recyclables? To the extent that section 405
is intended to allow for such tailoring, we believe it is far prefera-
ble to provide that existing regulations become fully applicable to
hazardous secondary materials, including recyclables, 24 months
following enactment, and to allow EPA to use its existing general
authorities under section 3004 to tailor management standards as,
and if, needed.

We also oppose the open-ended permit by rule provisions. They
cannot be applied on a broad-brush basis, although they may be ap-
propriate for relatively few types of fairly simple facilities.

Turning next to S. 982, we commend Senator Chafee for his lead-
ership in developing ann alternate approach on this difficult issue.
In our view, the general approach taken by that bill is a potential-
ly useful mechanism for clarifying the jurisdictional issue.

My time has expired. I would like to end by saying one thing
very briefly. This is not the only issue in subtitle C that warrants
the committee's attention. There are numerous other shortcomings
in the existing regulatory program. We very strongly urge the com-
mittee to hold additional hearings in order to explore this complex
and extremely important program more carefully.

Senator BAUCUS. Thank you, Ms. Florini.
Next, Mr. Goldberg.

STATEMENT OF SAMUEL GOLDBERG, PRESIDENT, INCO UNITED
STATES; COCHAIRMAN, BUSINESS RECYCLING COALITION, NEW
YORK, NEW YORK
Mr. GOLDBERG. Thank you Mr. Chairman and Senator Warner. I

am President of Inco United States, Inc. One of our subsidiaries,
INMETCO, located in Western Pennsylvania, recycles wastes from
the specialty steel industry. I have here an example of our primary
product. [Holds up nickel-chrom-iron alloy pig.] I have asked Mr.
Reiter to put it in the record but he d~clined.

I am here today as Cochairman of the Business Recycling Coali-
tion. We do not have a staff or a Washington office; we are simply
an ad hoc group of more than 45 individual firms and trade asso-
ciations involved in industrial recycling-not municipal recycling.
Our message to you is very simple. Industrial recycling should be
regulated as recycling and not as waste treatment and disposal.

Recycling is an industrial process, not a form of waste treatment.
Materials sent for recycling are destined for productive reuse and
not for disposal. They should be regulated under separate rules in
RCRA that acknowledge this fundamental difference, and encour-
age rather than discourage recycling.

Unhappily, under RCRA today, recycling is not being encour-
aged. It is being treated as a subcategory of waste treatment and
disposal. That is why we are so very grateful for your efforts to
enact significant improvements in RCRA. And, yes, we dare to
hope that what comes of all of this will be a Resource Conservation

48-465 0 - 91 - 11
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and Recovery Act that finally encourages resource conservation
and recovery.

Mr. Chairman, we do not underestimate the difficult of the
task, but we urge you to take the long view and put RCRA in
proper balance. Set up a separate subtitle to govern recycling. This
will restore what we all agree is the optimal environmental scheme
of things; and that is, in the first place, generation of waste must
be reduced. What can not be reduced must be recycled. And what
cannot be recycled must be treated and disposed of. We all agree to
that.

Let me be clear on two other points. First, we do not seek to
escape regulation. On the contrary, we favor a firm and unambig-
uous regulatory regime, one that fully protects human health and
the environment, but a regime that is designed for industrial recy-
cling and is not burdened by inappropriate rules meant for waste
treatment and disposal. Hence, a separate subtitle.

Second, we share your views regarding sham recycling. You have
our full support in assuring that treatment and disposal operators
masquerading as recyclers are regulated for what they actually
are.

Mr. Chairman, a separate subtitle for recycling is imminently
doable. Senator Warner's bill has one approach, and for that
reason we favor his bill over the other two. In my written testimo-
ny, our Coalition has provided you with our own legislative ap-
proach. I am aware that there are those who reject the notion of a
separate subtitle on the grounds that EPA would take forever to
promulgate the new regulations. We believe this objection is un-
founded. Most of the necessary regulations already exist under
RCRA. They need only be adapted for use in the new subtitle. To
be sure, some new regulations will still have to be promulgated,
but certainly they can be completed in reasonable time.

Mr. Chairman, as you develop this legislation, it is important
that you consider it in the context of real life- America's market
economy. Recyclers, like other businesses, must compete in the
marketplace. We must take our lumps if we don't measure up, and
fold if we can't compete. We embrace this principle and we'd have
it no other way. But if it is cheaper for our customers to send their
wastes to be landfilled rather than to be recycled, they will do so.
And if it is cheaper for them to buy virgin materials rather than
our recycled materials, they will do so. That's real life.

In the same context, it should be noted that there is a lucrative
business in waste treatment and disposal. It is a business which un-
derstandably seeks to discourage recycling in favor of its own inter-
est. That, too, is real life. We do not believe, however, that this
would also be in the interest of this country.

Finally, Mr. Chairman, let me say that we have had serious dis-
cussions with committee staff and with representatives of environ-
mental groups on all of these issues. All of us came away im-
pressed by the commonality of views on the basic objectives, and
the observation was made that if all interested parties were to sit
around one table, a bill could be hammered out that really served
the American people. Mr. Chairman, we are at your service and
stand ready to work with you to that end.

Thank you for this opportunity t testify.
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Senator BAUCUS. Thank you very much, Mr. Goldberg.
One of the basic problems we have here, regardless of which ap-

proach is taken, is the problem of classification; that is, which cate-
gory does this particular product or process fit into. We have a
problem now, obviously, in subtitle C and subtitle D-hazardous,
nonhazardous, solid waste-and it often requires us to put a square
peg in a round hole; sometimes they just don't fit. That's the prob-
lem here.

Now whether it is the bill that I've introduced along with Sena-
tor Chafee, S. 976, or whether it's Senator Chafee's bill, S. 982, or
whether it's Senator Warner's bill, we're still going to face the
same problem of classification. Because under S. 976 we set up, if
you will, a sub C category and also a super D, and we're still going
to have to decide on when is this product or process a C or a D, or
a sub C or super-D.

The same will occur under Senator Warner's bill.
The first question would be, is this in the new subtitle? And

where within the new subtitle are we. Whether it is by statute or
by regulation, there is going to be differences even within a new
subtitle. Or under Senator Chafee's approach, when is this product
or process in or out, and so on.

So we basically, to a large degree, are all trying to find a solution
to the problem of the different approaches; but the fact is in a real
sense they're not all that different. And it is analogous to tax law.
Two of us here are on the Finance Committee, and the big tension
in tax law is between equity and simplicity. Tax laws get more and
more complex out of desire to be more equitable-because this situ-
ation is a little different from that one, we're trying to be fair so
we treat that different situation a little differently; it causes com-
plexity rather than simplicity.

Mr. GOLDBERG. Your tax simplification certainly has.
Senator BAucus. That's correct. In a desire to be more equitable.
Here, we have the same tension between simplicity, on one hand,

and kind of effectiveness, on the other. The solution is not easy. So
I am just wondering, within the committee bill, S. 976-because
we're going to have to make decisions anyway regardless of the ap-
proach taken-what's wrong with S. 976 just so long as the sub C
and the super D make sense? I'm begging the answer here to my
own question; assuming an answer here. But what's wrong with
that?

Mr. GOLDBERG. It would be difficult to answer in great detail;
we've done it in the written testimony. But put very briefly, what
is wrong is that you lump together a production operation, namely
a recycling production operation-that should be treated as if it
were a primary manufacturing operation dealing with hazardous
and nonhazardous material and be subject to all of the rules-and
you identify -with waste treatment and disposal, which is a total-
ly different function. One creates a product, the other is a service.

Fundamentally, your bill, Senator Baucus, acknowledges the
merits of recycling-and we're grateful for that and I thnk we all
agree with that-but in acknowledging it, it then sets it as a sub-
category of waste treatment and disposal and a variety of things
spring from that, including-
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Senator BAUCUS. I understand the theory but in practice a lot of
these processes or products are not in a neat, tidy way either "recy-
cling" only or "waste treatment" only. That's the heart of the prob-
lem here. There is no nice, neat, tidy box. It is a little complex;
there is some overlap here. I am trying to address reality by recog-
nizing the overlap.

Mr. GOLDBERG. When we recycle a product, everything that
comes out of it is either a product or is then sent to waste treat-
ment and disposal and identified as "waste" for what it is. But you
can't lump it all together as being waste at the outset.

Senator BAUCUS. But it's recognized as a recycling process. My
legislation recognizes it, which you do.

Mr. GOLDBERG. Yes, but then you put it under the other rules.
Senator BAUCUS. That's not the intent.
Mr. GOLDBERG. It's the effect.
Senator BAUCUS. Well, let's see what we can do with that.
My time has expired.
Senator CHAFEE [ASSUMING CHAIR]. Senator Baucus has some obli-

gations, so you go ahead.
Senator WARNER. Thank you, Mr. Chairman. Again, I appreciate

the contributions of all here this morning. I think that we ve got to
help the recycling industry because it is really fighting a myriad of
problems out there. I agree with you that you do produce a product
as opposed to a service.

My question to the panel is as follows. What we're endeavoring
to do in recycling is to preserve America's natural resources and at
the same time try and improve our environment. My question to
each of you is how would you equate the risks associated with recy-
cling, in terms of the environment, as opposed to waste disposal?

Why don't we start off with Ms. Florini.
Ms. FLORINI. As I said in my statement, Senator, bad recycling is

probably worse than good land disposal. Without those adjectives
in there, I don't think it is meaningful to make it as a statement.

Senator WARNER. If you wish to restate the question in your own
way-I'm just trying to ascertain from the standpoint of the envi-
ronment, and we're all desirous of trying to protect our environ-
ment, and I think most Americans would like to preserve their nat-
ural resources. So is there a manner in which we can work through
the equation?

Ms. FLORINI. Yes, there is a hierarchy. Good recycling is better
than disposal. On the other hand, how do you evaluate recycling
that isn t good? Sometimes, often, it is much, much worse than
good disposal.

The essential point here is that we have to find a feasible mecha-
nism for instituting controls quickly-we've had over a decade of
regulatory wrangling with a lack of good controls in place. The
question is how to go forward, where do we go from here. My view
is very, very strongly that it is not appropriate to simply tell EPA
that they need to go create a new subtitle because they don't. have
the resources to do that in a sufficiently timely basis.

Senator WARNER. You mean they don't have the dollars and
people to do it?

Ms. FLORINI. That's exactly right. I've just conducted some exten-
sive litigation over EPA's failure to meet a number of statutory
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deadlines from the last RCRA reauthorization in 1984. What we
found in that litigation was quite chilling. The Agency simply is
not able to go forward with major new regulatory programs in a
timely fashion. That is why we urge that the recyclables be
brought into the existing regulatory regimen and that, to the
extent that EPA determines it is in fact necessary, that they make
modifications to accommodate recyclables.

Senator WARNER. Don't you think it is fair that it be treated in a
manner different than waste?

Ms. FLoRIN1. No, absolutely not.
Senator WARNER. That's a clear response to the question. I hear

what you say.
Ms. FLORIN1. Toxic constituents of hazardous secondary materials

are there regardless of whether you're going to go forward and dis-
pose of that material or whether you're going to go forward and
recycle it. I think trying to disregard that is unwise and ultimately
futile in the long run. You can't fool Mother Nature about the tox-
icity of toxic constituents when mishandled.

Senator WARNER. All right. Mr. Goldberg, if you've got some
thoughts.

Mr. GOLDBERG. Let me say this about that. This contains toxic
materials. [Holding up metallic pig.] It contains-

Senator BAUCUS [resuming the chair]. Why don't you describe
what it is. What is it?

Mr. GOLDBERG. This is a lump of remelt alloy of iron, nickel, and
chrome. It is the essence of stainless steel. It is taken from stain-
less steel and specialty steel by-products in the form of flue dust
and something called swarff" and oily grindings, a variety of
things. It is processed through an electric arc furnace that recovers
nickel, chrome, and iron and it is then sent right back to the stain-
less steel industry to be reused again-not to be disposed of and not
to be dealt with irresponsibly or otherwise.

It is a fact of life that stainless steel contains these properties;
you can't make it otherwise. So we propose that you recycle it.
What comes beyond that is a variety of other things that are then
sent for further recycling or for responsible disposal. That's the es-
sence of the process. It is more complex than that, and I am over
my head in the technicalities of it.

But that's the distinction between our view and Ms. Florini's.
That is, she feels it must all be dealt with as waste to be absolutely
safe. We feel that's not real life. We feel it can be done responsibly
by identifying recycling for what it is and waste disposal-which
comes after recycling-for what it is.

Senator WARNER. Mr. Fortuna.
Mr. FORTUNA. Senator, I guess to answer your first question, the

citizens of Perth Amboy, New Jersey, last -week had two of their
drinking water wells closed because of toxic releases from an im-
properly operating recycling facility, CPS Madison Industries. The
people of Atlantic City have had their drinking water wells closed
down for many years because of leakages from Price's Pit. I don't
know that the citizens of Perth Amboy feel a heck of a lot better
about the fact that their contamination was caused by a recycler
versus a pit disposal.
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The other point I would like to make is that the value of the
product produced from recycling-oftentimes people somehow
relate the fact that because there is a valuable product produced
from recycling, which in many cases there is, that some how dimin-
ishes controls or offsets the environmental damage that occurred.
There are any number of examples, and precious metals is a par-
ticularly good one because there is no question but that they
produce a valuable product. But Film Recovery, Inc., in Chicago,
the people of that operation recovered silver from film strips, were
indicted for murder. The people of Sioux Falls are cleaning up a
precious metals reclaimer right now.

So I just don't think there is any way to distinguish between the
environmental damages caused by bad recycling and-

Senator WARNER. We assume that we're going to have some con-
trols on this and learn from the past wrongs. At the same time,
bearing in mind what Mr. Goldberg says is the real world, there is
some dollar point at which everybody is going to fold his tent on
recycling if you push it too far.

Mr. FORTUNA. Well, Senator, that's an interesting point. I think
it would behoove some folks here at the panel to perhaps look back
in the record of when EPA promulgated their first regulations back
in 1980. There was a threshold question at that time of how do we
deal with recycling. The response at that time was, well, we should
not regulate beneficial recycling but we should control bad recy-
cling. That's probably the only cut they could make then. Looking
back, it looks kind of haphazard but that was 12 years ago.

But if you look in the record of people who commented on those
regulations, there was a hue and a cry from every solvent recycler,
acid recycler, you name it, saying you're going to put us out of
business. What has happened? What we've had is now finally a
more environmentally sound operated solvent recycling industry-
the solvent recycling industry is flourishing not diminishing-but
we have eliminated some of the shabby or less than-

Senator WARNER. My bill does put in the controls. I am not sug-
gesting you give them a license and let them go.

Yes, sir?
Mr. MARSTON. My focus is somewhat limited, Senator. We're sub-

ject to mammoth regulation under the boiler/industrial furnace
regulations and virtually every other environmental legislation in
the United States. We believe, however, that we do recycle. We be-
lieve that there is a tangible benefit for our product being labeled
as a product of recycling in the market.

I think often times people here don't realize the incredible pres-
sures that we undergo all the time in the context of the permitting
process-which is appropriate. If you're going to locate a facility in
an area, you should have mammoth public participation. But I
think we engage in bona fide recycling and I think-

Senator WARNER. My time is up. I appreciate that and I thank
the indulgence of the Chair and the Vice Chair.

Senator BAUCUS. Thank you, Senator.
Senator CHAFEE.
Senator CHAFEE. Thank you, Mr. Chairman.
First, I would like to ask Mr. Goldberg, in your testimony, Mr.

Goldberg, you talked about being opposed to "sham" recycling.



321

Mr. GOLDBERG. Yes, sir.
Senator CHAFEE. Do you think sham recycling can be identified

rather easily?
Mr. GOLDBERG. Rather easily, no.
Senator CHAFEE. Well, okay, but you think it can be identified?
Mr. GOLDBERG. I would be happy to expound on that just a bit.
Senator CHAFEE. Sure.
Mr. GOLDBERG. We wrestled with that, Senator, and we under-

stand the taint that goes to legitimate recyclers because of the
sham recycling. We feel, in a proposal which we've presented to the
subcommittee, that we have a formula which together, with all of
its ingredients, does that. It doesn't do it easily, but it does distin-
guish sham recyclers from legitimate ones. Perfection, we can't
guarantee.

Senator CHAFEE. You were present when Mr. Fortuna presented
his charts here with the lists of recycling Superfund sites. If I re-
member what he said correctly, I believe he said over 200 recycling
sites are now on the Superfund list; is that correct, Mr. Fortuna?

Mr. FORTUNA. Yes, sir.
Senator CHAFEE. Which indicates that whatever has taken place

in the past as far as regulation hasn't been adequate. What do you
say to that?

Mr. GOLDBERG. I say I'm glad you asked that question. I wanted
to respond to that. Mr. Fortuna is quite correct in listing all of
these things-though I don't know where he gets his numbers; I
won't dispute the 200 among the many, many that are on the Na-
tional Priority List. What he is describing, Senator-

Senator CHAFEE. I think on the National Priority List is some-
thing between 1,100 and 1,200.

Mr. GOLDBERG. Right. So you are talking about 200 out of those. I
don't have the list and I have not been able to analyze it, but I
won't dispute it because the issue is on the merits and not on how
many were or were not recycling. This is a list that we all deplore.
We don't take responsibility for it. The Superfund sites, as we all
know, were sites that developed from the past and from activities
that occurred before-Let me read to you from something we sub-
mitted. "For the most part, these sites have been included on the
NPL because of activities that occurred before the hazardous waste
regulations under RCRA were adopted and at a time when there
were few, if any, restrictions on the handling and disposal of haz-
ardous waste." He's talking about what occurred before, not after,
RCRA regulations were put into place. Though, who knows, there
may have been some disposal problem that occurred afterward.

Beyond that. let me just say that recyclers, manufacturers, waste
disposers, all contributed to the Superfund sites of the past. Your
job is to create something that clearly doesn't let that be possible,
and RCRA had that as its objective. But beyond that, to do so in a
way that doesn't lump everything together as waste disposal. You
can t drive a nail with a fly swatter and you shouldn't try to kill a
fly with a hammer. You have to distinguish between the processes
and the objectives in them and still do it with responsible regula-
tions that apply to each.

Senator CHAFEE. Let's switch now to Mr. Marston. You heard
Senator Wirth's testimony earlier. I start out sympathetic to Sena-
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tor Wirth's proposal, but then I say to myself, well, is the permit-
ting process such now that people are not adequately protected.
That seemed to be the implication of Senator Wirth's request for a
two year moratorium. What are your views on that?

Mr. MARSTON. Well, sir, from a person who spends a lot of time
on the local permitting scene, I think the local citizenry is well pro-
tected in this process. The boiler/industrial furnace regulations are
comprehensive.

He mentioned irregular operating results. If we miss several op-
erating parameters, there are automatic cut-offs for the introduc-
tion of hazardous waste into our kilns. We believe that there are
exacting requirements. We have trained our people carefully. We
believe that in order to have permits issued we are going to have
public hearings; for those who sought interim status under the
boiler regulations, you had to publish your intention in the paper.
We think local participation is terribly important and we think it
is adequately provided for in the current regulatory scheme.

My personal concern about a moratorium of any type is simply
that we're deferring to another generation the consumption of
goods that we're-we're consuming goods and burying stuff in land-
fills or other places that may cause problems down the road. It
seems to me we ought to be on a "pay as you go" basis and manage
this waste as it's generated, both industrial and municipal waste.

Senator CHAFEE. What about in the cement kiln business, how
careful are they in screening the hazardous wastes they burn? Get-
ting back to the question I asked Mr. Goldberg about identifying a
sham recycler.

Mr. MARSTON. I see that as two questions. I'll answer the one on
scanning first. Our materials are first exhaustively analyzed at the
fuel blending operation, they are shipped to our cement kilns. We
spend on average $750,000 to set up a laboratories to screen the
materials. We have exacting permit requirements in all the air
permits at our cement kilns. Mercury was mentioned yesterday.
One of our cement plants has a mercury spec of 1.4 parts per mil-
lion. We have to test every load to assure that we meet that exact-
ing specification. So I think we certainly have tremendous control
over the hazardous waste and the characterization of the waste
that flows into our kilns.

Senator CHAFEE. "We" being who? Who is "we"?
Mr. MARSTON. Southdown.
Senator CHAFEE. That's your organization. You're not speaking

for the industry, you're speaking for your company?
Mr. MARSTON. I am speaking for Southdown and I am also

knowledgeable of other participants in the industry. Those that I
know engage in similar testing procedures.

This is of real concern to the citizenry, and there are some waste
streams that we cannot and will not take at Southdown. If we can't
meet BDAT on the waste stream, we won't accept it. There are
metal plating waste streams that we will not allow to be included
in our hazardous waste fuels.

Senator CHAFEE. One final question if I might, Mr. Chairman.
Mr. Fortuna, you heard Mr. Goldberg's response to the Superfund
recycling sites. Do you have any comment on what Mr. Goldberg
stated?
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Mr. FORTUNA. I have a few comments. I guess the first thing I'd
do is I know a good RCRA 101 course I could recommend to him.
To assert that somehow the 1980 regulations protected us from all
recycling practices is just pure nonsense. The plain evidence of the
regulations right now, which we included in our testimony, is that
used oil recycling is not regulated, solvent recycling is not regulat-
ed, metal recycling, precious metals recycling, on and on. The very
practices that created the vast majority of this Nation's Superfund
recycling sites are not regulated today under RCRA. Those regula-
tions passed over recycling; they didn't know how to deal with it
then and we have never come back to it sense.

So while the Superfund list may be indicative of problems cause
by recycling, they are occurring yet again today. Let's talk to the
citizens and the people in Long Beach, California; in Sioux Falls, in
Perth Amboy, in Morgan City, Louisiana, who are dealing at this
very moment with cleanups of improperly operated recyclers today.
This is not a problem of the past; it is a problem of the present and
the future unless we have legislation that clearly establishes a pre-
ventive system of controls over recycling operations.

Senator CHAFEE. Do you want to reply, Mr. Goldberg?
Mr. GOLDBERG. You bet. What Mr. Fortuna is talking about is

improper disposal of materials, of materials that have somehow es-
caped the regulations; whereas, the recycling process itself needs
control, to be sure-we're not arguing that point-but he is making
an analogy that since it needs regulation and since it needs to be
controlled, control it his way-as disposal not as recycling.

I don't defend any of the things that have been discovered where
there is excess. I am only saying that it is wrong and somewhat
simplistic to lump it all together because of the people that he has
cited whose groundwater has been tainted. He's giving an analysis
that isn't a balanced one. We need regulation. We need to regulate
recyclers. We want to work with you on that. We favor it. We want
unambiguity. But we don't want and we should not be treated as
waste treaters and disposers.

I can't believe-just one final word-that you can equate putting
something forever in the ground, with all the effects of leaching
and everything else, with an operation which seeks to get the haz-
ardous materials out, reuse them, and responsibly dispose of the re-
mainder. They are two different things and they should be treated
differently.

Senator CHAFEE. Okay. Thank you very much, Mr. Chairman.
Senator BAucus. Thank you.
Let me ask Mr. Fortuna and Ms. Florini. Do you agree that there

should be a moratorium on cement kilns burning of hazardous
waste?

Ms. FLORINI. I think there are a number of very important short-
comings in the-

Senator BAUCUS. Should there be a moratorium?
Ms. FLORINI. Because of the number of shortcomings in the

boiler/industrial furnace rules, I think that is an appropriate
route.

Senator BAUCUS. Mr. Fortuna.
Mr. FORTUNA. No, we would not support a moratorium, Senator.

I am sympathetic to Senator Wirth's concerns because there cer-
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tainly are a number of very serious deficiencies in the boiler/indus-
trial furnace rule, and that's why we have joined with the Sierra
Club and numerous other environmental groups to challenge those
rules which allow the residues from cement kiln burning or burn-
ing in any other industrial furnace or boiler to be virtually exempt
from controls. The proof of performance is in the trial burn, to
make sure you meet four nine s as soon as possible, rather than the
indefinite future. Those deficiences need to be addressed, but not a
moratorium.

Senator BAUCUS. Okay. Is it your belief that all recycling oper-
ations that have a hazardous waste component should be regulated
under subtitle C-regulation either under C or with regulations as
stringent as C?

Mr. FORTUNA. Absolutely. The environmental-
Senator BAUCUS. You say yes.
Mr. FORTUNA. Yes. Yes. The environmental damage is indistin-

guishable.
Senator BAUCUS. What about Mr. Goldberg's point that there are

some of those products within the recycling process-I mean, do
you go so far as to say the closed loop process should also be includ-
ed under C?

Mr. FORTUNA. In our testimony, we outline a proposal to make a
clear jurisdictional distinction between those forms of recycle and
reuse that are so integral to our manufacturing process-

Senator BAUCUS. Now we're getting somewhere. In your view,
what are some operations that should not be under C? I used the
closed loop as an example.

Mr. FORTUNA. If one can demonstrate that they are engaging in
a closed loop process that is not putting waste in the ground in
open tanks.

Senator BAUCUS. That's one. What else?
Mr. FORTUNA. And direct reuse of wastes as products and feed-

stocks, provided that you can demonstrate that you're not throwing
in other toxic constituents along for the ride that are not being re-
claimed, that you're not engaging in significant releases to the en-
vironment in the process, that you are not engaging in speculative
or long-term storage and de facto disposal. So I think there are
some reasoned exemptions to make the distinctions between manu-
facturing-related reuses and waste management-related reuses.

Senator BAUCUS. All right. Let me ask Mr. Goldberg for your re-
sponse to that classification.

Mr. GOLDBERG. I don't know precisely what that classification
was, but the items that he mentioned deal with responsible han-
dling of materials. We favor that but under a separate subtitle so
that it deals with recycling and not waste treatment and disposal.
It is not a disposal problem. That distinction is very important to
us because we are tainted and we have a problem if we are deemed
to be producing products that are part of hazardous waste treat-
ment and disposal. We are not.

Ms. FLORINI. Mr. Chairman, if I could respond to that very brief-
ly.

Senator BAUCUS. Go ahead.
Ms. FLORINI. I think we are getting to the nub of the matter. Is

the question one of semantics or is it one of substance? Mr. Gold-
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berg just said they are tainted if this material is handled within
the rubric of subtitle C. I think one of the things that should be
considered is simply changing the name of subtitle C to refer to all
hazardous secondary materials and not merely a hazardous waste.

But the question that is fundamental here and is of the key im-
portance is what are the management standards that are being ap-
plied. If you are going to set up a different regulatory regimen,
why? What's the rationale? Some of the provisions in the existing
regulations may be irrelevant and they simply wouldn't end up
being applied. But in terms of the hazardous secondary material
components, constituents, the handling and storage and transporta-
tion-what is the rationale for a different set?

Senator BAucus. Let me ask this question and-
Mr. GOLDBERG. Let me just answer that. The rationale is that

one encourages recycling and the other discourages it.
Senator BAUCUS. That's the question I was going to ask.

Wouldn't a system that is as stringent as the one that you are sug-
gesting tend to discourage recycling?

Ms. FLORINI. If it discourages bad recycling, that is a good thing.
Senator BAUCUS. Wouldn't it also tend to discourage good recy-

cling?
Ms. FLORINI. Why?
Senator BAUCUS. Well the argument would be-and Mr. Gold-

berg can state it better than I-that it would be so costly, you
would be catching up within the system legitimate recycling and
subjecting that to unnecessary costs, which would be a discourage-
ment.

Ms. FLORINI. If, in fact, it can be demonstrated that certain pro-
visions are, in fact, unnecessary to protect human and health and
the environment, then those are the kinds of provisions that I
would suggest EPA can and should modify. But they don't need to
go out and create a entirely new subtitle in order to have that abil-
ity. They have got that existing authority at present.

The question is really what do you tak as your default? What do
you start from? I am saying that, because of the extraordinary lim-
itations on the Agency's regulatory resources, we have to start
from where we are, as opposed to from a clean slate.

Senator BAUCUS. Well, let me ask-
Mr. GOLDBERG. One final comment. We're not proposing an alto-

gether-
Senator BAUCUS. I doubt it is a final, but go ahead.
[Laughter.]
Mr. GOLDBERG. When she said creating an altogether new sub-

title, what we're talking about is putting it over here and taking
the applicable regulations that exist and adapting them to the sub-
title. Separate waste treatment from recycling.

Senator BAUCUS. Frankly, that's what I am trying to do. Maybe
there is a better way of doing so, but in S. 976 we set up these cate-
gories, as you know, Mr. Goldberg, which is probably one reason
why you are forthright and strenuous in your comments. But the
bill presently places scrap metal, black liquor, and batteries into
this sub C category. The super D category would include used oil,
unlisted sludges, chemical by-products, paper, plastics, glass, and so
forth.
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I would just like to ask the panel generally whether that, in your
view, is a correct hierarchy of priorities that meet realities, or not.
Maybe scrap metal should be not a sub C but a super D. I don't
know if that makes a difference. I am just curious to your reaction.

Mr. FORTUNA. I think your question, Senator, makes the point. A
separate subtitle doesn't get you anything because the threshold
question that your bill and Senator Chafee's bill address is making
the distinction between such exempt manufacturing reuses that
are so integrally related to manufacturing as to be exempt, and
those that are effectively waste management and must be regulat-
ed. A separate subtitle just shuffles the deck, rearranges the deck
chairs, it doesn't solve the fundamental jurisdictional question.

You have to rely on a more objective delineator, such as closed
loop recycling, so that-

Senator BAUCUS. I understand that, but what is the answer to
my question?

Mr. FORTUNA. Regarding whether the bill correctly catego-
rizes-

Senator BAUCus. That I just listed.
Mr. FORTUNA. I think it is a good question in the sense that it

forces us to look at what standards would you vary. Would you not
want to have financial responsibility? Would you not want to have
secondary containment as you have under subtitle C? Would you
not want to have proper closure? I think most of the provisions in
subtitle C were not just put in there as arbitrary appendages for
the sake of hassling entrepreneurs; they were put in there to pre-
vent more sites being added to the list here. I think that equally
applies to scrap metal recycling, to all the things-you properly clas-
sified. And I would add that I think, of the things you mentioned,
used oil certainly needs to be included within the subtitle C regime.
Of all the recycling sites that have made the greatest contribution
to Superfund, they are used oil recycling. There is no basis whatso-
ever to make a separate cut for used oil recyclers.

Where I think a distinction may be made, and perhaps this ad-
dresses part of Mr. Goldberg's concern, is with regard to the prod-
ucts of recycling. Recycling is unique in the sense that i,.L produces
a product. It is the same as waste treatment in the sense that it
produces a residue. To the extent that those folks are concerned
that the label of "hazardous waste" would still apply to the re-
claimed product that does not apply to the ground-such as sol-
vents or metal ingots or whatever-I think that's a legitimate con-
cern and that's something that needs to be remedied.

Senator BAUCUS. I'm sorry. We're kind of running out of time
here.

Senator CHAFEE. Mr. Chairman, I just wanted to ask one quick
question-I don't dare say the final question-of Ms. Florini. I
would like to get back again to the point of Senator Wirth's request
for the moratorium which, as I understand in answer to Senator
Baucus' question, you said you supported. It just troubles me a
little bit because to have a moratorium suggests that the regula-
tions that are currently imposed through the permitting process
are not adequate; otherwise, why have a moratorium. There must
be something wrong. Yet, Mr. Marston indicates that he feels the
permitting process is quite thorough, there is the right of the indi-
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viduals/community right to know, and so forth. So why do we need
a moratorium?

Ms. FLORINI. Well, I prefaced my response by saying "in light of
the substantial limitations and flaws in the boiler/industrial fur-
nace regulations." There is-

Senator CHAFEE. You are saying there are substantial flaws?
Ms. FLORINI. Yes.
Senator CHAFEE. Under the present permitting process?
Ms. FLORINI. Yes.
Senator CHAFEE. So then it follows you want a moratorium?
Ms. FLORINI. Yes.
Senator CHAFEE. If one accepts that point, which I assume Mr.

Marston does not.
That's all I have. That's my final question.
Senator BAUCUS. Just following up on that point, it is a question

that I asked earlier of Senator Wirth-this is an EPA Fact Sheet,
assuming it's factual. It says that boilers and industrial furnaces
are required to control emissions- this is under new regulations-
toxic organic compounds by a 99.99 percent destruction and remov-
al efficiency standard for constituents in the waste by limits of
stack gas carbon monoxide concentrations; and, in specific situa-
tions, a limit on hydrocarbon concentrations of stack gas controls,
and in chlorinated dioxinate furon emissions, and also particulate
matter to a level of .08 grams per DSCF, whatever that means.
And it goes on. Is that inadequate?

Ms. FLORINI. I think that "99.44" actually was an old ad for Ivory
Soap. But a key problem in the Boiler and Industrial Furnace regu-
lations since they've been promulgated is that they don't actually
kick in with the trial burn requirements, which are what every-
thing you just mentioned attaches to, for an extraordinarily long
period of time for some facilities. And I would say-

Senator BAUCUS. Like how long?
Ms. FLORINI. I think up to 10 years.
Mr. FORTUNA. Whenever EPA calls the final permit, which could

be-
Senator BAUCUS. We have a little agitation over here.
Senator CHAFEE. I didn't understand. What's the 10-year busi-

ness? Could you say that again, Ms. Florini?
Ms. FLORINI. Actually, Mr. Fortuna is currently engaged in liti-

gation on that and I think may be able to give a more detailed re-
sponse on it.

Senator CHAFEE. In other words, EPA says-the burn must be
99.99 percent pure. Now what's your answer to that?

Mr. FORTUNA. When, and if, it is ever conducted.
Senator CHAFEE. When what's conducted?
Mr. FORTUNA. The trial burn to prove that the facility meets the

standards that it is supposed to meet.
Senator CHAFEE. You are saying these are standards but they

don't apply them?
Mr. FORTUNA. No. We are saying it may be up to a decade before

we ever know whether the facilities out there burning actually can
meet those standards.
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Senator BAUCUS. Now wait a minute. When Congress enacted the
hazardous waste treatment standards, you were given 10 years;
isn't that correct?

Mr. FORTUNA. In the 1984 amendments, we supported deadlines
for facilities that would lose interim status within three years if
they failed to submit so much as a permit application, let alone
conduct a trial burn. So EPA has basically allowed the deadlines to
roll almost indefinitely before the firms prove that they can meet
the standards that say that they must.

Senator BAUCUS. Mr. Marston.
Mr. MARSTON. I think they are talking about calling in our Part

B permits. Many incinerators operated for many, many years
under interim status. We just completed a $750,000 stack test at
our plant in Fairborne, Ohio. It is conceded by everyone to be the
most comprehensive test that has ever been done on a thermal
Treatment unit. We're following that with a $250,600 risk assess-
ment. It is costing us $1 million to comply-and we have com-
plied-with the spirit and the letter of the Boiler and Industrial
Furnace regulations. We intended to do that at every plant where
we run a pre-compliance test. These things are enormously expen-
sive. We are not going to go through a drill; we're going to address
every issue in the Boiler regulations. I think that's a red herring,
myself.

Senator BAUCUS. We have to determine whether these regula-
tions do the job or do not do the job, that's basically the question.

Okay. Thank you very much for your testimony. It has been a
helpful hearing.

The hearing is adjourned.
[Whereupon, at 12:20 p.m., the subcommittee adjourned, to recon-

vene at the call of the Chair.]
[Statements submitted for the record follow:]

PREPARED STATEMENT OF JOHN C. DERNBACH

Chairman Baucus and members of the subcommittee, my name is John C. Dern-
bach. I am special assistant in the Bureau of Waste Management of the Pennsylva-
nia Department of Environmental Resources (DER). DER's statutory responsibility
is to implement Pennsylvania's environmental protection and resources manage-
ment programs. My primary responsibility is the development and implementation
of our municipal and industrial waste regulatory programs. I appreciate the oppor-
tunity to share Pennsylvania's experience in developing and implementing an in-
dustrial waste regulatory program.

"Nonhazardous" industrial waste-industrial waste that is not legally hazardous
under Subtitle C of the Resource Conservation and Recovery Act (RCRA)-is the
sleeping giant in this reauthorization of the Act. The Subcommittee is to be con-
gratulated for addressing this issue, not only in this hearing but also in S. 976. My
statement outlines the environmental and public health problems associated with
industrial waste, and the issues that we have faced in our industrial waste program.

While Pennsylvania is by no means the only State with an active industrial waste
regulatory program, our perspective is useful because we have a large population
and industrial base, and a history of significant problems from improper manage-
ment of industrial waste. Because we have a statute that requires separate treat-
ment for industrial waste, we have had an opportunity to think about the regula-
tion of industrial waste by itself-not as part of a regulatory package that includes
municipal, oil and gas, or mining waste. The issues Pennsylvania faces are, for the
most part, the same issues that face Congress and other States.
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THE PROBLEM OF INDUSTRIAL WASTE

According to Environmental Protection Agency data, more than 7.6 billion tons of
industrial waste are generated annually, compared to 211 million tons of municipal
waste and approximately 300 million tons of hazardous waste. Industrial waste rep-
resents at least 94 per cent of the municipal, industrial and hazardous waste gener-
ated annually in the United States. In Pennsylvania, industrial waste represents
more than 62 per cent of the total waste stream. About 16 million tons of industrial
waste are generated annually, :ompared to 9 million tons of municipal waste and
0.8 million tons of hazardous waste. These figure; do not include industrial waste
impoundments, however, and probably underestimate our generation of industrial
waste.

Industrial waste is highly diversified. In general, industrial waste can be cla isified
into the following categories: combustion residues, including coal ash and V, ae gas
desulfurization residue; metallurgical process waste, including foundry sand; sludges
and scales; chemical wastes; generic waste, including wood, rubber, textiles and
glass; special wastes, including PCB containing wastes, and asbestos containing
wastes; construction/demolition waste; and industrial equipment and scrap.

In the United States, the largest industrial waste volumes are generated by the
following industries: pulp and paper, electric power generation, primary iron and
steel, and inorganic chemicals. In Pennsylvania, bottom ash, fly ash and flue gas
desulfurization residue from coal-fired power plants constitute at least 40 per cent of
all industrial waste generated annually.

This diversity in types of waste is matched by a diversity in the type of facilities
at which industrial waste is currently managed. We estimate that more than 387
facilities in Pennsylvania are permitted to dispose or process individual industrial
wastes. These include 109 industrial waste landfills, 168 facilities for the agricultur-
al utilization of industrial waste, 43 incinerators, a significant number of disposal
impoundments, and a handful of other types of facilities. In addition, some 45 mu-
nicipal waste landfills are authorized by permit to accept different kinds of industri-
al waste. The majority of the industrial waste appears to be disposed on-site. An-
other 1,000 or so facilities, mostly small, do not have permits.

The improper management of industrial waste presents a range of environmental
and public health risks. On one hand, food processing waste, bricks, gypsum board
and certain other debris from construction or demolition of industrial facilities
present relatively little risk. On the other end, significant amounts of industrial
waste are nearly hazardous waste, or would be hazardous waste if they were not
expressly excluded under the Resource Conservation and Recovery Act (RCRA).

RCRA's division of waste into stark "hazardous" and "nonhazardous" categories-
one with virtually unparalleled regulatory control and the other with almost no
controls-is contradicted by our experience. Industrially generated wastes present a
continuum of public health and environmental threats that do not correspond to
black and white "hazardous" and "nonhazardous" distinctions.

In fact, two environmental laws adopted after RCRA recognize that many "nonha-
zardous" industrial wastes present significant human health and environmental
risks. The scope of liability under the Comprehensive Environmentcl Response,
Compensation and Liability Act (CERCLA) extends to hazardous substances, a term
which includes but is much broader than the definition of hazardous waste under
RCRA. A number of significant and expensive Federal superfund sites in Pennsylva-
nia are disposal areas solely or primarily for industrial waste. These sites include
the following:

Site Name Estimated Cost of
Cleanup

Paoli R ail Y ard ...................................................................................................... $6-7 m illion
A m bler A sbestos ...................................................................................................... $5 m illion
Palm erton Zinc P ile ................................................................................................ $20 m illion
M .W . M anufacturing .............................................................................................. $40 m illion
A laddin P lating ...................................................................................................... $25 m illion

In addition, Section 313 of the Emergency Planning and Community Right-to-
Know Act requires the submission of reports on the release of toxic chemicals from
industrial sources, a term that includes contaminants that are not hazardous under
RCRA. The list of chemicals on our Toxics Release Inventory (TRI), according to a
preliminary evaluation by DER staff, is comprised mostly of chemicals that are
probably not hazardous under RCRA.
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PENNSYLVANIA'S PROGRAM

The Solid Waste Management Act of 1980 creates three categories of waste that
require regulation by DER. These are hazardous waste, municipal waste, and residu-
al or industrial waste. The first category, hazardous waste, received the bulk of
DER's and the public's attention in the early 1980's, largely as a result of Pennsyl-
vania's responsibility to implement the Federal hazardous waste program under
RCRA. In 1988, as Pennsylvania was facing a significant municipal waste landfill
capacity crisis, the State began devoting a significant measure of its attention to
municipal waste by implementing a stringent set of municipal waste regulations
and a statute requiring mandatory recycling across the State as well as county plan-
ning. Three years later, virtually all of our municipal waste landfills are on a
double liner system comparable to that for hazardous waste disposal facilities, and
more than 6 million of our citizens live in municipalities with curbside recycling
programs. In the last several years, we have also been developing a comprehensive
revision to our existing industrial waste regulations.

A significant reason for Pennsylvania's attention to industrial waste is the fact
that the Solid Waste Management Act of 1980 specifically identifies industrial waste
as a separate category that requires regulation. Under RCRA, by contrast, hazard-
ous waste is given detailed attention, and all other solid wastes, including municipal
waste, industrial waste, oil and gas waste, and mining waste, are lumped together.

Pennsylvania's industrial waste regulations were published for proposed rulemak-
ing on February 24, 1990. These regulations represent a comprehensive revision of
the State's existing industrial waste regulations, which have not been amended
since 1977. DER received comments from 141 separate individuals and organizations
during the 90-day comment period, and prepared a comment and response document
of more than 400 pages in length. In June, because of extensive changes that were
made in response to comments, particularly on the definition of waste and on
groundwater protection, we decided to take a second round of comments on the
changes. This second comment period ended September 4. Although the regulations
discussed here are likely to be changed in limited ways before they become law, it is
not too soon to share some of the basic policy questions that we have faced, and are
facing.

BASIC ISSUES IN THE DEVELOPMENT OF THE REGULATIONS

The regulations attempt to answer four questions:
1. What disposal, processing, and storage facilities should be allowed? The rule-

making responds to the diversity in industrial waste and management methods by
setting out proposed rules for landfills, disposal impoundments, composting facili-
ties, transfer facilities, and the land application of industrial waste. The rulemaking
recognizes more than a dozen different kinds of facilities.

2. How should these facilities be operated? Many of the operational requirements
of the industrial waste regulations are based on comparable requirements in our
municipal waste regulations, which went into effect in 1988. Municipal waste land-
fills in Pennsylvania are subject to a double liner and leachate treatment system
that is roughly comparable to the design for hazardous waste disposal facilities.

At the same time, the diversity of industrial waste suggests an approach in which
facility design corresponds to the risk presented by the waste. The least regulated
facilities--permit by rule facilities- include those where on-site processing
occurs, on the theory that on-site processing of waste presents a relatively small risk
to the environment. Off-site processing facilities are subject to significantly less reg-
ulatory oversight thar disposal facilities. Disposal facilities, in turn, may require
two liners, one liner, or in some cases no liners, depending on the degree of risk
presented by the waste disposed of at the facility.

Approaching waste regulation based on risk is preferable to basing waste regula-
tion on the origin of waste. The leaching characteristics of coal ash, for example,
vary considerably based on the coal being burned, the efficiency of the power plant,
the air pollution control system being used, and the pH of the ash. In fact, virtually
all other industrial wastes show the same kinds of variation. We have therefore re-
sisted claims by the regulated community to develop separate regulations for each
category of waste, or at least the largest categories.

3. What wastes should be allowed to go to specific facilities? Under DER's existing
program, no waste is allowed to go to any facility without DER approval based on
an analysis of the waste stream's physical properties and chemical composition, and
a plan for ongoing analysis of the waste. The regulations also contain a waste classi-
fication system for assigning particular wastes to different types of disposal facili-
ties. This system, which is based on leaching analyses of waste, is intended to pro-
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vide reliable but mechanical rules to assign wastes to double lined, single lined, or
unlined facilities.

4. How can the amount of waste that requires disposal be minimized? The sheer
volume of industrial waste makes an obvious and compelling case for waste minimi-
zation, and the regulations respond to that in several ways.

Our Solid Waste Management Act has been amended twice in the last five years
to encourage the beneficial use of industrial waste. In 1986, the Act was amended to
rovide for the beneficial use of fly ash, bottom ash, and boiler slag from the com-
ustion of coal (coal ash). The regulations contain detailed provisions for the use of

coal ash as a si-utural fill and for other specified purposes.
In 1989, our State Legislature authorized the development of regulations for gen-

eral permits for the beneficial use or processing of industrial waste other than coal
ash. The draft fimal regulations include detailed provisions for a general permit
system. A general permit is a permit that applies on a state-wide or regional basis
to a particular category of industrial waste that is beneficially used or processed.
Once a general permit has been issued, it is applicable to other persons or munici-
palities using the same waste for the same purpose. Persons using the waste speci-
fied in the general permit for the use specified in the general permit are only re-
quired to file a registration with DER or to file a request for a determination of
applicability. As a result, the general permit process should be more efficient and
less time consuming than case-by-case beneficial use approval or case-by-case indi-
vidual permits. The general permit system should also encourage the reuse or recy-
cling of much industrial waste across the State.

We are also aware of the importance of preventing the generation of waste before
it comes into existence. The draft final regulations require each generator of more
than one metric ton of industrial waste per month to develop a source reduction
strategy. In addition to basic information, the strategy must identify how much
waste a generator will reduce, and must identify the means and timetable that will
be used within the next five years to achieve that goal. No particular percentage of
waste reduction or "maximum feasible reduction" type of requirement is included,
because waste reduction is intensely site specific and because DER lacks the person-
nel to ensure compliance with such requirements. If the generator is not willing or
able to show any reduction at all, the strategy must include a description of the op-
tions that were looked at and the reasons they were rejected.

In general, the source reduction strategy will be submitted to DER by a particular
facility operator as part of an application to dispose of or process waste at the facili-
ty. An important way of enforcing this requirement is to prevent a generator from
being able to dispose of its waste at a facility unless the source reduction strategy is
part of the application. This represents a departure from the requirement we have
seen in many State pollution prevention laws that the strategy be separately re-
viewed, but we believe it is likely to be more effective.

ADDITIONAL ISSUES

DER's responses to the first comment period on the regulations resolved most of
the issues that were raised. Two significant questions have emerged in the second
comment period, and these are likely to be part of the national debate.

Definition of waste and related terms-The waste definitions proposed in the first
round of rulemaking were based to a large extent on the RCRA definitions devel-
oped by EPA. These definitions were criticized as difficult to understand and use. As
a result, we developed simpler and more straightforward definitions.

We concluded that the best way to define waste is to tie the definition to the proc-
ess or manner in which it is generated. As a result, a waste is defined as including
any by-product; any spent material; any material including co-products and prod-
ucts, that is abandoned or disposed of; and contaminated soil, water and residue.

Our draft final regulations exclude materials immediately recycled or reused on-
site by the generator on the theory that the recycling or reuse of such materials on-
site presents a very small risk to human health or the environment. In addition,
products are not regulated as waste unless they are abandoned or disposed.

Finally, a co-product that is sold for use in lieu of a manufactured product or used
by the manufacturer in lieu of a product is not included as waste. A co-product is
any material generated by a manufacturing or production process of a composition,
character, quality and utility that is consistently equivalent to, or exceeds that of an
intentionally manufactured product, so long as use of the material presents no
greater environmental or public health threat than an intentionally manufactured
or produced product. A person producing, selling, or using a material as a co-prod-
uct has the burden of proving that the material is actually a co-product. In these
respects, the Pennsylvania definition of waste is simpler than the Federal definition.
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We have received comments that these definitions cover materials that should not
be regulated at all, such as industrial scrap and steel slag, because these waste ma-
terials are said to pose minimal risks. While we are still preparing our response to
such comments, it is worth observing that the waste definition issue for industrial
waste is different than it is for hazardous waste because of the great variation in
risk posed by industrial waste.
- Groundwater protection-We originally proposed regulations that would have re-
quired the abatement of groundwater degradation if it reached the level of ground-
water pollution, which was informally understood to be equivalent to maximum con-
taminant levels (MCLs) or drinking water standards under the Federal Safe Drink-
ing Water Act. (Unlike some other States, Pennsylvania has no statewide numerical
groundwater quality criteria.) It appeared that a double-liner system or a single-
liner system would allow little or no groundwater contamination if the technology
were properly implemented. In our air and water pollution control programs, dis-
charge limits are set based on the capability of the technology. In this case, it ap-
peared that the use of MCLs as a limit provided a much higher level of potential
groundwater contamination than the technology would actually produce.

The regulations were therefore amended. For new monofills, the mandatory
abatement trigger level is a level set in the permit based on groundwater modeling,
which may not exceed the drinking water standards. For new facilities that are not
monofills, the mandatory abatement trigger level is background. Background was
chosen because of the variety of contaminants being disposed of at a commercial fa-
cility, because of the difficulty of linking individual waste stream approvals to
groundwater contamination modeling, and because of the capability of the single-
liner and double-liner technologies that are required by these regulations. For exist-
ing facilities, the drinking water standards are used as the mandatory abatement
trigger level, partly to preserve current limits for those facilities, and partly to
avoid the complicated problems of retrofitting this groundwater contamination mod-
eling scheme onto an existing facility.

The groundwater issue is a complicated one. But the amount of time that we have
spent on this issue, and the various ways in which it affects the regulations, makes
us think that it is a central question in the design of an industrial waste manage-
ment program. Once the minimum level of groundwater protection is decided, a
great many other issues can be resolved more or less automatically.

CONCLUSION

We have heard over and over that very little is known about industrial waste.
While it may be that there is relatively little information collected at the national
level, State agencies like DER have learned a great deal about industrial waste over
the years. We know that much of this waste presents significant environmental and
human health problems, and we know that the size of this waste stream dwarfs mu-
nicipal and hazardous waste combined.

That most of this expertise is at the State level is important for several reasons.
First, it suggests that the legislation should include ways of strengthening State
agency capacity to regulate industrial waste. This is particularly important because
we expect that the States will continue to do the bulk of the work on industrial
waste after RCRA reauthorization. Second, it suggests that the legislation should set
out general rules or performance standards concerning industrial waste, and give
the States flexibility on the specific technical and regulatory choices that are made
in implementing them. More generally, the volume of these wastes suggests that a
national industrial waste program ought to be phased in over a period of at least
five to ten years.

Thank you for the opportunity to present our views. I will be glad to answer any
questions you have.

- STATEMENT OF CHEMICAL MANUFACTURERS ASSOCIATION

The Chemical -Manufacturers Association (CMA) appreciates the opportunity to
submit written testimony on S. 976, "The Resource Conservation and Recovery Act
Amendments of 1991." CMA is a nonprofit trade association whose member compa-
nies represent more than 90 percent of the productive capacity for basic industrial
chemicals in the United States. Consequent to their production of these chemicals,
CMA member companies generate and manage hazardous and non-hazardous waste
in both wastewater and non-wastewater forms. These wastes are regulated under
the Resource Conservation and Recovery Act as well as other Federal and State en-
vironmental statutes. In addition to the generation of solid and hazardous waste,
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CMA member companies reuse many different secondary materials in their manu-
facturing processes and transport their wastes or secondary materials across State
lines to appropriate facilities.

The three issues of concern in this testimony, namely, management of non-haz-
ardous waste, reuse of secondary materials, and interstate waste transportation,
give Congress opportunities to improve public health and environmental protec-
tions, to conserve natural resources, and to elevate everyones' understanding of
their role in responsibly managing their solid wastes.

CMA Supports a Federal Framework for Managing Nonhazardous Waste That
Builds on State Programs

CMA supports strengthening this nation's non-hazardous waste management pro-
gram. Therefore we support provisions in S. 976 that establish a Federal framework
that strengthens, but does not supplant, State programs. EPA should establish Fed-
eral guidelines for State regulations that are cost effective, protective of human
health and the environment, and consider the practicable capability of the regulated
community. States must be fulU partners in program development and retain their
historical lead role in implementation and enforcement.

S. 976 Will Unnecessarily Encumber Environmentally Responsible Recycling of Sec-
ondary Materials

We believe that S. 976's proposal to regulate all hazardous secondary materials as
hazardous waste is misdirected. EPA already has enough authority to regulate haz-
ardous secondary materials. Successful secondary material reuse depends on the
cost and how easily a material can be reused in the production process to make
other goods. If secondary material reuse is encumbered by regulation that imposes
administrative burdens and delays, the program will fail. Secondary material reuse
should be promoted as a preferred alternative to disposal, as long as it is done in a
manner that protects human health and the environment.

CMA supports Congress encouraging environmentally sound reuse of secondary
materials. As written, however, S. 976 does not encourage secondary. material reuse.
Rather, it only addresses one aspect of the issue, namely: how we can ensure that
secondary materials are reused in a manner that protects human health and the
environment. Unfortunately, S. 976 does that by extending the hazardous waste
management scheme in only somewhat reduced form to secondary material. That
kind of burden will discourage secondary material reuse.

In addition, Congress does not need to require EPA to set standards for products
derived from non-hazardous waste. EPA already has sufficient authority to regulate
toxic constituents in products.

Waste Generators Will Unfairly Bear the Burden of a State's Unwillingness to
Secure Adequate Disposal Capacity

The freedom to move waste across State lines is essential to ensure that waste is
managed in the most environmentally protective manner. The committee must view
the problem of interstate waste transportation restrictions from the perspective of
how this nation can have the necessary capacity and flexibility to properly manage
all of its wastes. Such restrictions would cause major disruptions in interstate com-
merce with no guarantee that the waste will have an acceptable destination. Sanc-
tion schemes such as differential fees will not encourage States to site industrial
waste facilities, either. The fees will simply be borne by the waste generator while
the State that has chosen not to site facilities escapes such sanctions.

While the country must have the necessary capacity and flexibility to properly
manage all of its wastes, Congress should not create a need for each State to have
redundant facilities for specialized wastes. Each State does not need a facility to
treat and dispose of each hazardous and non-hazardous industrial waste stream that
is generated in that State. Restrictions on interstate waste transport could lead to
wasteful redundancy of facilities that disregards the economic benefits derived from
economies of scale.

Restrictions on the interstate movement of industrial waste would also discourage
companies from internally managing their waste. Many companies transport a sig-
nificant amount of their Industrial waste to facilities in other States which they
own or operate. Restrictions on the interstate movement of waste would also have a
negative impact on recycling. The economic survival of recycling depends on assur-
ing access to a wide market of appropriate wastes.
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i. INTRODUCTION

S. 976 is a comprehensive waste management proposal that addresses four major
issues of concern to this industry. These issues are the toxics use and source reduc-
tion program in Title II, and the non-hazardous waste management program, reuse
of secondary materials, and restrictions on interstate waste, addressed in Title IV.
CMA has previously submitted testimony on the toxics use and source reduction
provisions of the bill. See Written Testimony of the Chemical Manufacturers Asso-
ciation On The Toxics Use and Source Reduction Provisions, July 24, 1991. In it we
support pollution prevention but criticize the bill's emphasis on mandatory toxics
use and source reduction, which is unrelated to risk considerations or environmen-
tal release. Accordingly, we oppose the toxics use and source reduction provisions in
Title 11 of S. 976. We will not dwell on our reasons here except to say that if enacted
as written, the toxics use and source reduction provisions of S. 976 would retard the
progress being made toward reducing releases of toxic chemicals to the environ-
ment, unnecessarily alter the composition and manufacturing processes for hun-
dreds of thousands of products, adversely affect product and production innovation
and quality, have a profound adverse impact on the Nation's economy, and threaten
the nation's ability to compete-all without necessarily reducing environmental
risks.

This testimony will also not focus on hazardous waste issues, except as they relate
to the specific provisions in the bill, and to urge the committee to not rely upon the
hazardous waste program as a model when addressing the non-hazardous waste pro-
gram and the reuse of secondary materials. RCRA's hazardous waste program is an
administratively burdensome program that costs U.S. industry $11 billion a year but
only regulates four percent of the industrial waste generated in the country! The
stringent technical and administratively burdensome requirements are not appro-
priate for non-hazardous waste and discourage reuse of secondary materials. The
nation can-not afford that regulatory regime for managing the large volume of non-
hazardous waste and secondary material reuse needs to be encouraged.

Our silence on the problems with the hazardous waste program should not be in-
terpreted as satisfaction with the hazardous waste management program. The haz-
ardous waste program still has many flaws because EPA implements the hazardous
waste program by requiring the same strict technological controls for all hazardous
wastes, without regard to cost or their relative risk to human health and the envi-
ronment. The hazardous waste program also requires an expensive, and unworkable
corrective action program that EPA estimates will cost more than $60 billion. How-
ever, the bill does not generally address hazardous waste issues, and we won't
either. We are happy to talk to the committee about our views on the many remain-
ing hazardous waste issues, if they desire.

II. COMMENTS ON NON-HAZARDOUS WASTE MANAGEMENT PROGRAM

The Chemical Industry Supports Improved Nonhazardous Waste Management
The chemical industry supports strengthening the national framework for, and

improving, non-hazardous waste management. A better non-hazardous waste man-
agement program will improve human health and environmental protection. It will
also provide more protective waste management options and decrease inappropriate
solutions, which stem from the "all or nothing" (if not Subtitle C, then not regulat-
ed) perception.

The non-hazardous waste management program suffers from neglect at the Feder-
al level. For the past 15 years, Congress has led the Nation on a campaign to control
hazardous wastes. Despite that Federal focus, many States have developed good and
increasingly active programs for regulating non-hazardous waste. Presently all
States have established regulations for industrial, non-hazardous solid waste. Re-
cently, CMA and API jointly hired an independent contractor to review State indus-
trial non-hazardous waste programs. We discovered that State non-hazardous waste
programs impose substantive regulatory requirements that States are actively im-
plementing and enforcing (See Attachment 1). Highly industrialized States generally
have more active and extensive industrial non-hazardous waste programs. Federal
efforts on Subtitle D should build on these existing State programs.

A. BACKGROUND

The Nonhazardous Waste Universe is Large and Diverse
The universe of non-hazardous wastes is large. Every industry in the Nation con-

tributes to the more than 7.6 billion tons of industrial non-hazardous wastes gener-
ated in 1985 (U.S. EPA, 1988). EPA estimates that there are over than 230,000 non-
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hazardous waste units at more than 130,000 industrial facilities. (U.S. EPA, "Report
to Congress: Solid Waste Disposal in the U.S.," October 1988). in contrast, EPA esti-
mates that 240 million tons of hazardous waste were generated-more than 30 times
less. (Reilly testimony, 9/17/91). EPA also regulates 4,700 hazardous waste treat-
ment, storage, and disposal facilities--more than 27 times fewer facilities (U.S. EPA,
"RCRA Implementation Study," July 1990).

There is great diversity in the composition of industrial wastes, and in the capa-
bilities of its generators, also. Non-hazardous waste forms include solids, semi-solids,
liquids and contained gases. Industrial non-hazardous waste covers dissimilar sub-
stances such as organic wastes, metal-bearing wastes, inorganic solids, and aqueous
wastes. These wastes include sludges from waste treatment operations, as well as
wastewaters. Many non-hazardous wastes are relatively benign or even inert.
Though some industrial process waste may contain hazardous constituents, these
constituents are present at various levels which generally do not require the same
stringent controls as hazardous wastes in order to protect human health and the
environment. Because of this diversity and the large volumes of non-hazardous
wastes, Federal initiatives should be designed to develop a flexible regulatory
system that establishes a broad continuum of control. A monolithic program, simi-
lar to Subtitle C, which assumes every waste poses the same risk, is inappropriate
for non-hazardous wastes. What is needed are tailored standards that protect
human health and the environment in a cost-effective manner.

B. CMA'S RECOMMENDATIONS

The management of most industrial non-hazardous waste is regulated. The more
highly industrialized States, in particular, have developed good regulatory programs
for non-hazardous waste that they are continually improving. Congressional action
should build upon these efforts and not impede them. States must be made full part-
ners in program development, and retain their historical lead role in implementa-
tion and enforcement.

Congress should enact a Federal framework that strengthens States' non-hazard-
ous waste management programs. EPA should develop waste categories, establish
performance-based criteria for waste management facilities, provide technical assist-
ance to States, and ensure that State programs are adequately enforced.

States Should be the Primary Implementors of the Nonhazardous Waste Management
Program

This national framework should vest primary responsibility for implementing and
enforcing the non-hazardous waste management program with the States. The
volume of non-hazardous waste is too large, its diversity too great, the facilities too
numerous, and the Federal resources to manage these wastes are too limited to rely
upon a federally dictated regulatory scheme similar to the hazardous waste pro-
gram. A program in which States assume the lead role for program development,
promulgation of technical standards, implementation, and enforcement is the only
program that will work. The States should tailor their regulations to reflect the risk
posed by the wastes and the types of waste management units.

EPA Should Develop Performance Criteria--States Should Develop Implement, and
Enforce Regulations

To assure the adequacy of State regulations, EPA should develop acceptable facili-
ty design standards that are performance based. States could promulgate EPA's de-
signs as their standards, or develop other equivalent regulatory standards, as long
as they met the level of performance upon which the standard was based. Cost
should be considered in developing both the Federal performance-based criteria and
the State regulations. The test for regulatory adequacy should be judged by the level
of performance achieved by the States standards. The Federal framework must also
allow States to avoid the massive amount of paperwork that arises from a central-
ized program, such a the hazardous waste program.

1. WASTE CATEGORIES

Congress Should Provide for the ClassifIcation of Wastes by Type and Degree of
Hazard

Subtitle D should be broad and include all solid wastes not addressed by Subtitle
C or other laws and regulations. However, the size, complexity, and range of risks
posed by non-hazardous waste requires a carefully designed waste classification
scheme. The purpose of the waste classes are to facilitate development of tailored
criteria and regulations that focus on the particular ccncerns posed by the waste
and the practicable capabilities of the generators in each class. Such targeting is
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critical to creating workable regulations. The waste classification scheme must also
accommodate various schemes that are already in place. Such flexibility is neces-
sary if Congress wants to avoid disrupting existing State programs.

The universe of Subtitle D wastes includes many types, generated from a wide
variety of sources including households, small businesses, commercial establish-
ments, municipal waste facilities, and industrial manufacturing sites. By addressing
the source of the waste, the classification system for Subtitle D would simplify the
identification of the "regulated community" for each category. Major waste catego-
ries in Subtitle D should, for example, include municipal solid waste, industrial non-
hazardous waste, and municipal incinerator ash.

Moreover, it is essential that the waste classification system for non-hazardous
wastes create subcategories that consider different degrees of risk. The highest risk
industrial wastes are identified as hazardous wastes and are regulated under Sub-
title C. Developing risk subcategories for non-hazardous wastes will provide a very
important mechanism that will allow regulators to tailor Subtitle D rules to the
very broad range of risks posed by non-hazardous wastes. For example, large vol-
umes of very low risk inert wastes, such as non-contact cooling waters, or relatively
benign wastes, such as stormwater runoff or construction debris, should be consid-
ered differently than more risky wastes.

Waste source categories and risk subcategories will facilitate an effective, work-
able Subtitle D system. Many States already use similar systems in regulating in-
dustrial non-hazardous wastes.

2. MANAGEMENT STANDARDS

In CMA's view, the heart of an effective Subtitle D program lies in developing
and implementing tailored management standards. We believe that these standards
should define a range of control that is commensurate with risk and considers prac-
ticable capabilities. These standards should be designed to address ways of manag-
ing waste subcategories in particular waste management units (such as industrial
wastewaters in surface impoundments). Some States, such as Pennsylvania and
Texas, have established industrial non-hazardous programs that use waste classes.

EPA Should Establish Performance-Based Criteria for Safe and Effective Waste
Management

Congress should require EPA to study the problems and technical characteristics
of waste source categories and technologies and to develop criteria for safe and ef-
fective waste management. These criteria should be facility design standards that
are performance based. Performance-based criteria define objectives and manage-
ment criteria that are appropriate for a given category (or subcategory) of wastes.
These criteria should reflect the potential risks posed by the waste in this category
and the practicable capabilities of the regulated community managing this waste.

Federal criteria documents would outline the types of management methods ap-
propriate for the handling and disposal of different wastes in different classes of fa-
cilities. Federal criteria should be relatively brief but can refer to more extensive
design options or management guidelines. These Federal criteria should then be
crafted in terms of performance standards so that various options for meeting the
criteria are open to the States. The State regulators will therefore have the guid-
ance and flexibility needed to tailor regulations to address actual waste characteris-
tics, local geography, and particular State concerns.

States Should Ensure That Their Regulations are Adequate, Lt Light of the Federal
Criteria

States would ensure that their regulatory standards are based on the Federal per-
formance-based design criteria. They can tailor regulations to their specific circum-
stances (e.g., climatological factors, such as rainfall, or geologic considerations, such
as depth to groundwater). States could promulgate EPA s designs as their standards,
or develop other equivalent regulatory standards, as long as they met the level of
performance upon which the standard was based.

For most Subtitle D disposal units, Federal criteria would address the following
program elements:

" Design/Performance Criteria
" Operating Criteria
e Location Criteria
* Closure/Post-Closure Care Criteria
" Groundwater Monitoring Criteria
* Remedial Response Criteria
Recommendations on several of these program elements follow.
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a. Design/Performance Requirements
Subtitle D technical standards should apply to new waste management units. Ex-

isting units would be required to demonstrate equivalent protectiveness or be up-
graded over an adequate phase-in period. For industrial non-hazardous wastes, Fed-
eral performance-based criteria should be developed for land-based units including:

0 Surface Impoundments
* Landfills
* Waste Piles
* Land Treatment
The technical information and criteria developed by EPA would serve as a pri-

mary source of information for the States. The States, however, would also have
access to State-specific data, conditions, and priorities that they could consider in
designing their specific regulatory requirements.

The following illustrates how regulations addressing groundwater monitoring
might be developed: Congress could specify that EPA's Subtitle D criteria should

- minimize groundwater impairment caused by improper non-hazardous waste man-
agement. EPA's criteria would establish a performance-based objective. Guidance
would discuss possible liners and groundwater monitoring, as appropriate, at land-
based non-hazardous waste disposal units (i.e., surface impoundments, "taste piles,
landfills, and land treatment). State regulations would establish the specific liner
and groundwater monitoring requirements to address waste classes in particular
unit types, considering location characteristics. State regulations could recognize
equivalent alternatives. The attached example illustrates the types of State regula-
tions that could be developed for waste subcategories (based on risk) that are man-
aged in surface impoundments. See Attachment 2.
b. Groundwater Monitoring Criteria

Subtitle D waste management standards should focus on groundwater consider-
ations, not air emissions or surface water discharges since these are addressed by
other regulations. For example, Subtitle D criteria would address ash pile storage or
disposal at a non-hazardous waste incinerator, but would not address stack emis-
sions because they are regulated by the Clean Air Act.

The criteria should allow State requirements for a groundwater monitoring pro-
gram to decrease or become inapplicable with the decreasing potential risk (consid-
ering the wastes, unit design, and local geography). Federal criteria should also
allow State groundwater monitoring requirements to monitor a groups of units, up
to the facility boundary.
c. Remedial Response Criteria

Subtitle D should focus on remediating groundwater impairment from operating
Subtitle D land-based waste management units.

3. PERMITTING

Permitting Must be Simplified and Should Apply Only to Land Disposal Facilities
Given the large universe of non-hazardous waste management facilities, CMA be-

lieves that a streamlined permit process is critical and the permit-issuing authority
should be the State. Similar to Subtitle C permitting processes are extremely bur-
densome and are impractical for much of the Subtitle D universe. Permitting re-
quirements should be focused on land-based disposal facilities. Furthermore, to the
extent possible, EPA should allow for, and States should establish class permits and
permits-by-rule for non-hazardous waste land disposal facilities.

A simplified and less resource intensive permit process administered by the States
will encourage technological innovation. Moreover, having States as the focal point
will lessen confusion and maximize resources, allowing permit writers to be those
most familiar with applicable statutes, regulations, guidance, and site-specific condi-
tions.

4. FEDERAL/STATE RELATIONSHIP; ENFORCEMENT

Congress Should Not Alter the Basic Federal/State Relationship for Nonhazardous
Wastes

When Congress enacted the Solid Waste Disposal Act of 1965, Federal technical
assistance and fimancial incentives were intended to be motivating factors for States
to develop solid waste management plans. Thus, the current statute encourages, but
does not require, the development of State solid waste management plans. State and
local governments have the primary role for implementing the Subtitle D program
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through planning, regulations, and enforcement, and the Federal Government
serves as 'overseer."

Except for the first few years of the program, Congress did not appropriate the
money for financial incentives and EPA did not offer technical assistance. Yet a dif-
ferent incentive took over. Public awareness and pressure has replaced financial
and technical assistance as the in.-entives for States to implement non-hazardous
solid waste management programs.

Thus, CMA believes that Congress should not alter these basic Federal/State
functions, but rather strengthen the existing non-hazardous waste system by (1)
mandating that EPA develop performance-based criteria and provide technical as-
sistance, (2) requiring States to review, and revise as necessary, their regulations
and certify in solid waste management plans that State programs are adequate, and
(3) allowing States to maintain Subtitle D planning authority and access to Federal
financial resources and technical assistance.

One of the objectives of State plans is to set forth priorities and schedules. Public
participation is a key component. By requiring States to complete this evaluative
process, respond to public concerns, and submit plans to EPA, Congress can estab-
lish the framework for ongoing Federal/State planning with requisite checks and
balances. Emphasis would be placed on cooperative efforts to ensure the existence of
key program elements and allow for innovative developments. State priorities thus
will be viewed in appropriate contexts, both locally and nationally, with better plan-
ning occurring at all levels of government.
EPA Should Develop Federal Performance-Based Criteria; States are Responsible for

Having Adequate Regulations
As discussed above, Congress should mandate that EPA develop Federal perform-

ance-based criteria for significant non-hazardous waste categories, and afford States
the flexibility to demonstrate or develop tailored statutory and regulatory require-
ments which meet these performance objectives and protect human health and the
environment. The minimum Federal criteria would achieve goals similar, in part, to
the suggested guidelines of RCRA § 1008(aXl) and (2) which provide technical and
economic descriptions of performance levels (including methods and degrees of con-
trol) that can be attained by various solid waste management practices (including
operating practices) which are protective of human health and the environment.
EPA's role is important in gathering technical data, fostering information develop-
ment, helping to train State technical and enforcement staff, and publishing re-
source documents to assist the States and improve performance. States, however,
should have the primary authority to issue permits, to conduct inspections, and to
lead enforcement efforts.

Inspections and enforcement also should be State-directed. Unlike Subtitle C, in
which many Federal enforcement efforts are based on requirements for which a
State is unauthorized, the Subtitle D program does not rely on Federal delegation of
authority to the States, nor should it. Since Federal resources are limited, a higher
Federal priority should be placed on hazardous waste issues. Amendments which
provide additional Federal enforcement authority for the non-hazardous -waste pro-
gram are inappropriate.

5. NOTIFICATION

CMA Supports Notification for Nonhazarous Waste Facilities
CMA supports a notification requirement for all facilities that treat, store, and/or

dispose of non-hazardous waste. The purpose of the notification would be to provide
EPA and States more accurate information on the size and nature of the Subtitle D
universe. With this information EPA could better design more detailed information
collection efforts to support developing Federal criteria. EPA should also develop
and maintain a national database on Subtitle D wastes and facilities. States could
use the notification information to target implementation of their existing require-
ments, and the national database to better design and implement future require-
ments.

6. INTERIM MEASURES

Any "Interim Measures" Should Foster Developing a Viable Program; They Should
not Preempt Final Program Decisions or State Programs

Some individuals have suggested that there is a need to legislate self-implement-
ing regulatory requirements for industrial non-hazardous wastes--ostensibly to
bridge the time between legislative passage and full program implementation (i.e.,
"interim measures"). CMA generally opposes regulating via statute. Congressional
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efforts should focus on developing a framework for a final program and fostering
Federal and State activities. Limited interim measures could be designed to facili-
tate EPA and State efforts to build a flexible, State-based final program, as de-
scribed above. Since knowledge of the size and scope of the universe of industrial
non-hazardous wastes is key to developing a viable program, CMA can support noti-
fication as an interim measure. CMA opposes, however, interim measures that pre-
empt final program decisions and State programs. A workable regulatory program
to address the large, diverse universe that we have described above requires a care-
fully crafted system that builds on State programs and fosters tailored decisions.
These considerations are as important to an interim program as they are to a final
program.

C. COMMENTS ON SPECIFIC PROVISIONS

1. General
AlthouGh Title IV contains some provisions that could lead to an appropriate pro-

gram, it is, in essence, an unworkable and centralized Federal program. The most
important element missing from these provisions is an unambiguous declaration
that regulatory standards will be written by the States, and that Federal perform-
ance-based criteria are to be used in developing these standards.

CMA generally supports the waste categories approach and the priorities implied
in the schedule for implementation. In concept, we support the need for the man-
agement standards enumerated. We agree, for instance, that groundwater monitor-
ing should be more extensively used at land disposal. units. But, CMA strongly op-
poses 5.976's focus on Federal regulations that effectively preempt State flexibility
in tailoring and implementing regulations. EPA, however, should maintain a role in
determining the adequacy of State non-hazardous waste programs, while not man-
dating the details of State programs. A very important case in point is the liner
requirements for industrial surface impoundments. See Section 401(a) amending
4011(f). As stated previously non-hazardous wastes are diverse, and some of them
are relatively benign. Yet this bill would require that all new impoundments install
an extensive liner system installed in all new impoundments, regardless of the char-
acteristics of the material in the impoundment. This will restrict the use of industri-
al surface impoundments, even if they are the best environmental alternative,
(which they often are). More flexible provisions, such as alternative designs, sepa-
rate requirements for existing facilities, and exceptions for noncontact cooling water
are essential.

We also believe that the bill overemphasizes Federal permitting. Based on our ex-
perience, we believe that meaningful results can be achieved more effectively by de-
voting programmatic resources to communication, regulations, and enforcement
rather than by permitting all Subtitle D facilities. The program should only require
State permitting for Subtitle D land-based waste management units. Other units,
including land-based units that only manage inert wastes, should not be required to
have Subtitle D permits but still would be subject to the appropriate State Subtitle
D management standards, notification, and reporting requirements. Incinerators,
boilers, and furnaces managing Subtitle D wastes will be adequately permitted and
regulated under Clean Air Act regulations.

S. 976 So Severely Limits the Applicability of Permits-By-Rule, That There is Little
Possibility of their Use

In addition, by restricting permits-by-rule to situations where no single facility "is
likely to" cause significant damage, and by imposing other restrictions, 5.976 so se-
verely limits the applicability of permits-by-rule,. that there is little practical possi-
bility of their use.

2. SECTION-BY-SECTION COMMENTS

A more detailed evaluation of Title IV's non-hazardous waste provisions follows:

a. Section 401
Section 401 rewrites the objective of the Subtitle dropping energy recovery as a

resource conservatIon practice and promoting adoption of a waste management hier-
archy by the States in their planning process. CMA opposes:

* dropping "energy recovery" as an objective, and
" altering the waste management hierarchy to put incineration on the same level

as disposal.
CMA opposes the bill's changes to the waste management hierarchy. Energy re-

covery is a form of recycling that is more desirable than treatment or disposal.
Energy recovery has a rightful place in the nation's environment as well as energy
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policy. Nor should incineration be placed on the same level as disposal, rather than
keeping it with other treatment practices. We support developing capacity for all
types of management.

b. Section 402
Section 402 requires State and regional solid waste planning. CMA supports:
" the concept that this is supposed to be a Federal/State partnership;
" the requirement for State planning: States should have the lead and plan for

what happens within their borders;
e categorizing wastes by type such as municipal wastes and industrial wastes;

and
" requiring specificity in the capacity planning process. CMA is concerned about-
* requiring States to use the hierarchy as modified by section 401;
" requiring States to plan for and implement toxics use reduction schemes (See

CMA testimony, July 24, 1991);
e omitting any requirement for EPA to develop and maintain a national data-

base on Subtitle D waste management such as data from State biennial Subtitle D
waste reports;

• the lack of sanctions for failure to do adequate capacity planning; and
* the restrictions on interstate waste movement (see below).

c. Section 400
Section 403 establishes a permitting program for solid waste facilities. Within one

year of enactment, every facility that stores, treats, or disposes poses of solid waste
or recycles solid waste or secondary material must notify the State in which they
are located. After this deadline, transportation to a non-notifying facility or treat-
ment, storage or disposal of solid waste in a non-notifying facility is prohibited.
Every facility that stores, treats, or disposes of solid waste must have a permit no
later than 48 months after enactment. Transportation of waste to an undermined
facility is prohibited after that date. Permits shall specify the type of waste to be
handled, design criteria, monitoring requirements, financial assurance for closure
and post-closure care, measures necessary to prevent unlawful disposal of hazardous
waste, measures to control precipitation run-on and run-off, restrictions on receipt
of liquids, and authority to require any necessary corrective action. Applicants for
permits must pay an annual fee sufficient to cover all direct and indirect cost re-
quired to develop and administer the permit program. Fees must be at least $2 per
ton of regulated solid waste. The State is not required to include amounts over
50,000 tons per year. States may promulgate regulations to allow for permit-by-rule.
Any facility included in such a rule would have to provide notice to the Administra-
tor and the public, provide for monitoring, and provide for annual on-site inspec-
tions.

CMA supports:
o requiring facilities with units that treat, store, and/or dispose of Subtitle D

waste to submit a simple notification to give the State a measure of the regulated
community;

" the ability to have permits-by-rule; and
" the criterion for judging adequacy of State permitting is "adequacy", not "no

less stringent."
CMA is concerned that:
• The proposed permitting program is too extensive for the size of this program.

State permitting should be required only for Subtitle D land-based waste manage-
ment units, except those that only manage inert Subtitle D wastes. Other units,
such as tanks, should not be required to have Subtitle D permits but should be sub-
ject to the appropriate State Subtitle D management standards, notification, and re-
porting requirements. Incinerators, boilers, and furnaces managing Subtitle D
wastes will be adequately permitted and regulated under Clean Air Act regulations.

9 Subtitle D unit operators should be able to obtain permission to operate a unit
under management standards that are equivalent in protectiveness to the standards
in the State regulations.

* The permitting scheme for Subtitle D facilities fails to recognize the huge
number of permits that will be required-probably more than 200,000. Permits-by-
rule, or some other general permit system, should be the norm rather than the ex-
ception. Permits-by rule should not be restricted to situations in which EPA must
prove the negative-"that no single facility or recycling unit has the potential for
significant damage . . . and that the class will have minimal cumulative adverse
effect." With this strict burden of proof, few permits-by-rule will be issued.

9 Requiring EPA to issue all permits during first twelve months after enactment.
This is an unreasonably short deadline for this large and diverse universe.
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* The annual Subtitle D permit fee (§ 403(i)) should not be used to support "indi-
rect" costs, but only those costs directly related to permitting, i.e., the costs of proc-
essing and reviewing permits and reviewing compliance data (such as monitoring).
The permit fees should be capped at a reasonable level and should only be calculat-
ed on the dry weight of the waste instead of on the weight of dilute wastewater.

0 The notification requirement does not exempt small quantity waste manage-
ment facilities. d. Section 404

Section 404 establishes criteria for solid waste management. The Administrator
must promulgate guidelines establishing minimum requirements for facilities that
manage specified types of waste. In addition, the Administrator must publish a
schedule for other categories within 12 months after enactment.

The guidelines must protect human health and the environment, taking into ac-
count volume, toxicity of waste, other particular circumstances and practicable ca-
pability. EPA's guidelines must address siting, construction quality assurance, li-
censing or training of installers and operators, design standards, monitoring, source
separation requirements, corrective action requirements, closure and post-closure
care, records maintenance, financial responsibility, and other relevant laws and reg-
ulations.

There are requirements for industrial surface impoundments; new surface im-
poundments, replacements of existing units, and lateral expansion of existing im-
poundments will require two or more liners with a leachate collection system be-
tween such liners and ground water monitoring. Other design or operating practices
may be allowed if they are at least as effective in preventing migration into ground-
water and surface water. The Administrator may establish similar requirements for
existing impoundments. These provisions will not apply to noncontact, freshwater
cooling water.

There are requirements for industrial landfills: Beginning 24 months after enact-
ment, placement of bulk liquids and liquids in containers into any landfill that con-
tains industrial waste is prohibited.

CMA supports:
* including all solid wastes not regulated by Subtitle C or other laws and regula-

tions into Subtitle D;
• a waste classification approach that recognizes differing types and sources of

wastes and the different inherent risks of each waste category;
e the Federal criteria and State regulatory standards for groundwater monitor-

ing and remediation, location standards, closure/post-closure care, and financial as-
surance.

e EPA developing baseline Federal criteria for the management of Subtitle D
wastes that is protective of human health and environment, is within the practica-
ble capability of the regulated community, and provides State flexibility in imple-
mentation;

" the development of the criteria and standards that considers costs; and
" the availability of alternatively approved designs considering waste and loca-

tion.
CMA is concerned about:
e The absence of an unambiguous declaration that regulatory standards will be

written by the States, and thatiFederal performance-based criteria are to be used in
developing these sta.-dards.

0 Lack of clarity on whether the bill uses a Federal guideline or regulation ap-
proach. The operative language requires the Administrator to "promulgate guide-
lines establishing minimum requirements." The use of the word guidelines is un-
clear when used with "minimum requirements." Thus, this provision, may not allow
the States to tailor the guidelines to their wastes or geographical situation. The bill
should specify that EPA promulgate "guidelines using performance-based criteria."
These should include quantifiable performance-based technical criteria.

e Congressionally mandated requirements that are inappropriate and restrict the
States' ability to be flexible. There are a wide variety of wastes managed in Subtitle
D facilities and States need flexibility to design appropriate requirements based on
the wastes and other circumstances. As examples, these provisions would apparent-
ly require air and water monitoring at every site to identify any potential adverse
health or environmental effects (an even more stringent requirement than for Sub-
title C facilities), and could require corrective action without relationship to a par-
ticular unit or facility. See Section 404(a) adding §§ 4011(bX4XF) and (H). States need
flexibility to design appropriate requirements based on the situations in their State.
The Federal criteria for solid waste management under Section 404 should be flexi-
ble enough to allow States to adapt them to their local conditions and needs.
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0 The absence of a requirement to consider cost-effectiveness, in addition to the
practicable capabilities of the regulated class, the guidelines should also consider
cost-effectiveness of the recommended technology.

* The overly stringent double-liner and leachate collection system requirements
for industrial surface impoundments, considering the non-hazardous nature of the
wastes and the locations involved in industrial waste management. More flexible
provisions, such as alternative designs, separate requirements for existing facilities
and exceptions for noncontact cooling water should be encouraged. Exception for all
noncontact cooling water are essential.

0 Directing States to prohibit use of existing surface impoundments that do not
meet the standards for new units. See Section 404 (a) amending § 4011(f(2).

e Congress giving States the ability to add their own constituents of concern for
judging surface impoundment variance requests under Federal law. See Section 404
(a) amending § 4011(fX1XC). There needs to be a list that industrial facilities can rely
upon. If not, then Industrial facilities will never know what they need to demon-
strate for the variances.

III. COMMENTS ON THE RECYCLING PROVISIONS OF S. 976

With the passage of the Federal Pollution Prevention Act, the Nation is turning
toward pollution prevention as the guiding principle of waste management. The pol-
lution prevention hierarchy is similar to the waste management hierarchy con-
tained in RCRA Section 1003(b) and promotes source reduction and recycling over
treatment and disposal. Yet, to date, EPA has done little to encourage recycling,
reclamation, or material reuse, in either the hazardous or non-hazardous waste pro-
grams. The existing hazardous waste management program actually discourages
material reuse in favor of treatment and disposal by subjecting what are otherwise
legitimate recycling activities to hazardous waste management requirements. If we
are serious about waste minimization and conservation of resources, the ability to
reuse secondary materials in the manufacturing process must be encouraged, rather
than impeded through inappropriate regulation.

While S. 976 professes to encourage environmentally sound recycling, its impact
will break that promise. The "encouragement" proposed by the bill is to sweep vir-
tually all recycling activities into hazardous waste regulation, unless EPA promul-
gates other, equally protective regulations. For obvious reasons, the positive econom-
ic incentives for reusing secondary materials can be nullified if recycling is shackled
with regulatory requirements which are cloned from the hazardous waste program,
such as cumbersome permitting.

CMA believes that the underlying concepts of the recycling provisions of S. 976
need to be rethought. These provisions will not foster reuse of secondary materials.
Instead, section 405's overly broad regulation will discourage existing efforts and
future innovation. Therefore, the operating premise for S. 976 should be to remove
regulatory constraints for recycling activities that are not required of manufactur-
ing activities. The regulatory program should be targeted toward specific practices,
such as speculative accumulation and placement on the land.

Existing RCRA authority is fully adequate to regulate such practices and to allow
EPA to enforce against sham recycling operations. Congress can and should send an
unmistakable message that reuse of secondary materials should be encouraged. Con-
gress should direct EPA to make changes in its existing regulations necessary to
unshackle certain remaining legitimate recycling operations from waste-like regula-
tion, and continue to enforce regulations protecting human health and the environ-
ment.

A. GENERAL VIEWS

Use of Secondary Materials in Legitimate Manufacturing Processes is not Sham Re-
cycling

Use of secondary material in legitimate manufacturing processes is widespread,
but is not widely understood by parties outside of industry. Chemical plants contain
numerous small and large recirculation or return loops from distillation units and
other in-process activities that employ material recovery and reuse. Such operations
are classic in-process manufacturing steps that are used in thousands of processes.
This form of recycling should not be subject to RCRA regulations because they are
not waste-handling operations. These practices are not sham recycling.

The debate over the definition of solid waste, and whether secondary materials
should be regulated as waste, has been confusing and protracted.. Over the past ten
years, EPA has changed its definition of solid waste, and therefore, what is subject
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to regulation. Applying the definition to individual facilities and processes is diffi-
cult.

As currently enacted, RCRA has two principle objectives relating to recycling:
protecting human health and the environment and promoting conservation of mate-
rials and energy resources. The statute contains a Congressional finding that mil-
lions of tons of materials could be used that are needlessly buried each year. In ad-
dition, Congress finds that the recovery and conservation of such materials can
reduce the nation's dependence on foreign resources and reduce the deficit in the
balance of payments. See RCRA § 1002(c). S. 976 does not amend these two findings
that are just as valid today as when originally enacted.

Putting the confusion aside, it should be no surprise that many well intentioned
parties participating in the dialog over environmental regulation are struggling
with these two competing aspects of RCRA. Recycling and waste disposal are not
natural partners either in purpose or concept. If there is an equity principal to be
Developed through additional legislation, it should be between legitimate recycling
activities and manufacturing and not between recycling and waste management.

B. A NEW REGULATORY PROGRAM FOR SECONDARY MATERIAL IS NOT JUSTIFIED

Certain proponents call for regulating virtually all hazardous secondary material
recycling operations because there are many contaminated recycling sites, as illus-
trated by the CERCLA National Priorities List. Presence on the NPL does not justi-
f RCRA waste regulation of the activity. All kinds of activities are represented on
the NPL: illegal dump sites, lawfully closed non-hazardous surface impoundments,
operating mining sites, legitimate and sham recycling operations, facilities that do
not handle hazardous waste that had fires or accidental spills, and contamination at
industrial sites from non-waste handling. Facilities contaminated by spills, as well
as operating mine, for example, clearly should not be subject to the plethora of
RCRA waste management regulations.

This justification erroneously suggests that the existence of sham operations or
poor management resulting in releases warranting CERCLA justifies RCRA regula-
tion. But, CERCLA response actions occur at fully protective RCRA facilities also.
There always will be those who evade legal obligations under any legal structure.

This justification is also irrelevant because the recycling operation is rarely, if
ever, the cause for the site being placed on the NPL. Instead, improper disposal,
placement of materials on the land, and speculative accumulation are the reasons
that EPA has to expend money from the Superfund. This justification is not at all
relevant to the current regulatory framework.

Most of the NPL sites involve operations predating existing RCRA regulation
(which prohibits sham recycling operations), and predate EPA's 1985 redefinition of
solid waste which established additional requirements for recycling facilities. Thus,
EPA's existing program, if adequately enforced, should protect the Superfund from

A unanticipated additional expenditures.

C. EPA HAS SUFFICIENT AUTHORITY TO REGULATE SECONDARY MA rERIALS

RCRA is a waste management statute. It regulates "solid waste." Solid wastes are
"discarded" materials. Since RCRA's inception, the delineation between when a ma-
terial is "discarded" and subject to waste management regulations, and when a ma-
terial is not discarded, has been the subject of heated debate, two completed rule-
makings, three completed court cases and a proposed rulemaking. The debate, how-
ever, is almost over. The court has interpreted the definition of "solid waste" and
largely upheld EPA's broad interpretation of authority over the management of sec-
ondary material. EPA is scheduled to issue an Advance Notice of Proposed Rule-
making later this year that will address the scope of the term "solid waste" and
their jurisdiction over secondary materials.

RCRA is a very stringent statute. The issue for this Committee is whether it dis-
agrees with EPA's and the Court's interpretations and whether additional Congres-
sional action is needed. If EPA has RCRA jurisdiction over the material, then it has
all of the regulatory authority it needs.

EPA's jurisdiction over recycling has been repeatedly challenged. The court has
largely upheld EPA's jurisdiction over secondary materials. The court has reasoned
that RCRA regulates "solid wastes"; "solid wastes" are "discarded materials"; and
material is "discarded" if it is "disposed of" or "abandoned." Accordingly, the court
decided that solid waste includes materials that are being disposed or abandoned,
i.e., not being reused in a continuous process by the generating industry itself.

In contrast, materials that are recycled and reused in an ongoing manufacturing
or industrial process are not solid wastes if they are destined for immediate reuse.
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The court interpreted Congressional intent as saying that these materials are not
part of the waste disposal problem. Rather they are. destined for beneficial reuse or
recycling in a continuous process by the generating industry itself. Other court deci-
sions have clarified that if a-material is discarded before it is reused, then EPA can
regulate it. Thus, long term storage in a surface impoundment, for ,'xample, is regu.
lated.

Based on these cases, and other EPA interpretations, EPA's ability to regulate
secondary material reuse is fairly clear. EPA has already established regulations on
concerning speculative accumulation; improper storage (especially in surface im-
poundments or other land-based units), and for products derived from secondary ma-
terials ("waste-derived products") that are applied to the land. See 40 C.F.R. § 261.6
(aX1). EPA has not, however, extended its regulations over the recycling process
itself.

If there has been a difficult dilemma for EPA, it has been how to strike an appro-
priate balance between regulating the adverse effects of mishandled secondary ma-
terials and encouraging their use. EPA has resolved this dilemma by saying that
the primary objective of RCRA is protecting human health and the environment
and that the need to encourage recycling gives way to this primary objective when
these two objectives conflict.

EPA's general principle has been that they won't regulate recycling that is like
ordinary production operations or ordinary usage of commercial products when re-
cycling is not part of a distinct waste management operation. Thus, EPA has ex-
cluded from regulation materials used as effective substitutes for commercial prod-
ucts, or materials that are used either as ingredients in an industrial process to
make a product or that are returned to the original process from which they are
generated, if they do not need reclamation (i.e., processed to recover a useable prod-
uct or regenerated so they can be reused). These materials are being used just like
virgin material or a product that is not a waste. In addition, materials that are recy-
cled via a "closed loop" are also not a waste even if they are reclaimed.

EPA regulates secondary materials when they are used in' different ways, be-
cause they believe that these activities are more waste-like and should be regulated.
These include materials that are used in a manner constituting disposal, burned for
energy recovery, or speculatively accumulated. 40 C.F.R. § 261.2(c). Reusing material
that first needs reclamation is not necessarily a waste but rather depends on wheth-
er the material is either "useable," or "spent" and must be regenerated to be
reused. So, depending on the material, EPA has determined that certain reclama-
tion activities should be acknowledged as true manufacturing and thus allowed
without RCRA permitting.CMA be.e,,es that EPA's guiding general principle is correct. This balance ings

true to Congressional intent that RCRA regulates waste management and shou d
not intrude into the manufacturing process. RCRA regulates waste but not materi-
als that are substitutes for materials or products. We wonder why this Committee
disagrees with this balance and wants EPA to regulate the use of secondary materi-
als even when it is being used just like virgin material?

Instead of directing EPA to regulate more materials as hazardous waste, Congress
should allow EPA to continue refining its regulatory structure for secondary materi-
als. We believe that materials in a recycling process, regardless of whether they
need reclamation are not wastes. Therefore, materials which are within or between
manufacturing processes that need recovery for reuse are not wastes and should not
be regulated as such, even. though they-are being reclaimed. In addition, EPA
should remove certain impediments to the legitimate reuse of the material. These
include making a clearer distinction between what if, a waste or a material and de-
fining what constitutes a "clean fuel" that can be burned for energy recovery. Thus,
Congress should not be placing further restrictions on the reuse of secondar , mate-
rial. Instead, EPA should clearly state that certain practices are not waste-like and
not subject to RCRA regulation.

D. EXAMPLES OF RECYCLING OPPORTUNITIES IMPEDED BY THS CURRENT REGULATORY
PROGRAM

A few examples will help illustrate our position on how the hazardous waste regu-
lations impede beneficial reuse of hazardous secondary materials.

(1) Accepting Spent Materials Needing Reclamation for Use Either as a Substitute
for Raw aerial Feedstock or as Ingredients in Industrial Processes is a Legiti-
mate Recycling Activity Which Should be Conducted Without a RCRA Permit.

Currently, 40 CFR § 261.2(e) states that materials that are recycled by being used
or reused in an industrial process to make a product or are returned to the original
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process from where they are generated, are not solid wastes and the activity does
not require a RCRA permit. However, if such recycling requires reclamation, then
the material is regulated as a waste. Manufacturers avoid many otherwise benefi-
cial recycling activities because they do not want their manufacturing processes
burdened by waste management regulation. One of the major impediments is the
RCRA permitting process, which is arduous and glacially slow.

Since a new facility must have a final permit in hand before beginning construc-
tion, few facilities will undertake new recycling operations if they must wait years
before actually constructing and operating the new facility. Even if the facility al-
ready had a RCRA permit, the permit modification process itself is slow. Companies
can not hold up their production process waiting for a waste management permit.
Few facilities determine the recycling benefits to outweigh the permitting costs.

For example, one CMA member company would like to reclaim a monomer from
spent material. This waste stream is currently being incinerated even though it has
a high content of recoverable residual monomer (80 percent). The waste stream is
generated at production facilities throughout the U.S. and the world at a volume
which makes reclamation economically feasible. The company desires to construct a
facility to reclaim monomer from this waste stream. However, because this material
would be hazardous due to the toxicity characteristic, the material must be man-
aged as a hazardous waste. See 40 C.F.R. § 261.2 Table 1. The reclamation facility
would be subject to RCRA permitting and the final permit must be issued before
construction begins. Because of the inevitable permitting delay, the company is dis-
couraged from constructing the facility in the U.S. In addition to the Federal per-
mitting delays, some States have even more stringent hazardous waste siting and

permitting requirements which further impede the construction of such a facility.
Such a facility would benefit Company A and the environment by reclaiming sever-
al million pounds of valuable material which is now incinerated. However, the eco-
nomic and environmental benefits do not outweigh the permitting costs. In this in-
stance the RCRA permitting system effectively stops a valuable pollution prevention
project.

The RCRA permitting process also discourages product stewardship programs.
Customers often desire to return spent or out-dated product to the manufacturer.
The r anufacturer could reuse such material in the manufacturing process. Howev-
er, classifying such material as a waste and triggering RCRA management require-
inents discourages such activities. For example,

A CMA member company produces heat transfer agents which customers may
return to the manufacturer for reuse or reclamation. This is done to support both
the customer and the environment by assuring that spent, unused, or outdated prod-
uct is handled properly. This material would not be a solid waste when returned to
the original manufacturer if it can be re-introduced into the manufacturing process
without first being reclaimed. 40 C.F.R. § 261.2(e). However, if the material is not a
discarded commercial chemical product and needs to be reclaimed, it becomes a
solid waste; and if it meets the definition of a hazardous waste, it becomes subject to
RCRA Subtitle C requirements, including generator requirements, manifesting and
permitting. Some of these heat transfer agents will fail the new toxicity characteris-
tic and become subject to RCRA Subtitle C. This company would like to have contin-
ued accepting these materials after promulgation of the new toxicity characteristic,
but does not have a RCRA permit to allow it to store the TC hazardous product.
Reuse of these materials, which could reduce both the demand for hazardous waste
resources and raw materials if reintroduced into the manufacturing process, will
have to be managed as hazardous wastes instead of being reclaimed. A further irony
of this situation is that many of the customers who have been returning the product
qualify for the small quantity generator exemption. Thus, rather than returning the
spent or unused product for reclamation and reuse, they can send it to a municipal
landfill or non-hazardous waste incinerator.

The recommended solution to both these situations is for EPA to allow recycling
activities-cited at 40 CFR 261.2(e) (i) and (iii) to include operations that reclaim ma-
terials before using them as ingredients or substitutes for raw materials. S. 976 will
prevent EPA from allowing these beneficial reuses. Section 4011 amending RCRA
§ 3004, will only exempt the practices currently included in 40 C.F.R. § 216.2(e) and
40 C.F.R. § 261.4(aX8) ("closed loop recycling"-see next example). See § 405(b)
adding § 3004(y) (4). 5.976 requires that every other recycling activity must be cov-
ered by waste-like management regulations.

Under existing statutory authority, EPA can assure that such material is man-
aged in a protective manner before and after being recycled or reclaimed and that
any waste generated as a result of the recycling or reclamation activity is managed
appropriately. For example: (1) any material shipped back to the manufacturer
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should be labeled and placarded in accordance with DOT regulations; (2) material
could be stored for less than a year in compliance with the tank design standards or
other standards (i.e., land placement) the Agency deems necessary to protect human
health and the environment; (3) waste generated as a result of the recycling activity
must be characterized and managed according to the applicable waste management
requirements. Facilities that originally generated the waste as well as those who
produce a hazardous waste would be considered a RCRA generator and the Agency
has access to the facility for routine inspection.

(2) Reclaiming and Returning Secondary Materials to the Original Process is Also
Legitimate Recycling Even Though the Recycling Does Not Involve a Closed
Loop, and Should Not Require a RCRA Permit.

EPA excludes from regulation secondary materials which are reclaimed and re-
turned to the original process through pipes or other comparable means of convey-
ance (e.g., a "closed-loop" system). EPA determined that-a facility's use of a closed-
loop system demonstrated that the material was part of production. Yet many more
secondary materials could be beneficially reused if the concept of "closed-loop" is
expanded to allow reclaimed secondary material to be recirculated to units other
than the "original process" even though it is not recirculated solely via a pipe or
other comparable conveyance. An example will illustrate the point:

A manufacturer produces a by-product material that contains 10 percent of a haz-
ardous constituent and 90 percent water. The secondary material comes from a
"listed" source, i.e., it is a listed hazardous waste. The substance exhibits the haz-
ardous characteristic of corrosivity, i.e., pH either less than 2.0 or greater than 12.5.

Presently, this by-product is treated and disposed of offsite as hazardous waste in
accordance with RCRA regulations. However, the volume of the hazardous sub-
star.ce is sufficient to allow it to be employed as a feedstock in a different process.
The -,eparation of water from the mixture can be easily achieved in the manufactur-
ing process, with the wastewater being sent to the plant's wastewater treatment
unit, where it is treated and discharged under a Clean Water Act permit. Under the
current regulations, this by-product would be exempt from RCRA regulation if it
was only hazardous by reason of its corrosivity. See 40 CFR "61.2(c)(3), Table 1. How-
ever, since the by-product is from a listed source and needs reclamation to recover
the hazardous constituent, it is not exempt. Thus, the manufacturer cannot recover
and reuse the hazardous constituent, which makes the by-product valuable, unless
the recovery operation, which is a part of the manufacturing process, receives a
RCRA permit. Consequently, the manufacturer sends the material off-site for dispos-
al. This wasteful result is true even though the manufacturer already handles pure
Substance x as a virgin raw material, and performs similar processes called for in
the separation.

Many companies produce spent solvent waste streams containing hazardous con-
stituents that makes the spent solvent a hazardous waste. The material is regulated
as a hazardous waste unless it is recycled and reclaimed in a closed-loop. The usual
practice at these facilities is to dispose of the material that becomes a hazardous
waste instead of reclaiming and reusing it.

If the facility runs "batch operations" (makes different products in batches, in-
stead of a single product in the same unit all of the time) for example, it may not be
able to return the solvent to the "original" process. Other considerations, such as
space constraints, and the need to get a RCRA permit if the spent solvent needs to
be stored for greater than 90 days, may deter installation of a closed-loop system.
Without a closed-loop system,. the material can be accumulated for only 90 days
before a RCRA storage permit is required for the facility. EPA regulates the less
than 90-day accumulation practices.

Other factors will also effect a company's decision to reuse a hazardous waste.
There is a strong stigma when a hazardous waste is stored in a hazardous waste
storage area and then reused on site. There is also the management fear that if it is
scheduled for recycling and that recycling operation gets postponed, the waste will
not be sent to a TSD within the 90-days, thus causing a violation.

Instead of permitting requirements that would deter such recycling, appropriate
regulations for stored material can be included in the regulations. These regulations
would safeguard against speculative accumulation, improper land disposal (includ-
ing short-term placement on the land) in either the storage or the recycling/recla-
mation activity.

Consequently, EPA could amend 40 CFR § 261.4(aX8Xi) to establish the necessary
safeguards, including requirements that: (1) reclamation must be conducted by the
owner of the secondary material; (2) reclamation must not involve open flame com-
bustion; (3) the activity must be completed within 12 months to avoid the potential
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for speculative accumulation; and (4) appropriate regulations to ensure that short
term storage is protective of human health and the environment, including stand-
ards regulating placement on the land. Such changes would allow manufacturers to
centralize recovery or reclamation activities where individual "closed-loop" oper-
ation are impractical because of volume or space. S. 976 will prevent EPA from al-
lowing these beneficial reuses. Section 4011 amending RCRA § 3004, will only
exempt the practices currently included in 40 C.F.R. § 261.4(aX8) and 40 C.F.R.
§ 216.2(e). (See previous example). See § 405(b) adding § 3004(yX4). By codifying these
exclusions, S. 976 will remove EPA9s flexibility to improve, and fine-tune the recy-
cling program.

(0) EPA Should Eliminate Restrictions on the Use of Materials Produced from
Wastes When Those Materials Meet a Defined Standard (Such as a Characteris-
tic or De Minimis Level) or are Essentially Equivalent to Products Manufactured
From Virgin Materials.

EPA's "derived-from" rule means that any waste, material, or product that is
made from a hazardous waste is also considered a hazardous waste. EPA has ap-
plied this rule with full force to products that are made from secondary materials
and applied to the land. Thus, products that are made from hazardous secondary
material that are applied to the land cannot be placed on the land unless they meet
the full requirements of subtitle C, i.e., placement in a permitted unit. This rule dis-
courages the recovery or reuse of materials that could be applied to the land, even if
such materials are essentially equivalent to products made from virgin materials. In
many cases the reclamation or recycling activity removes the hazardous constituent,
thereby rendering a product analytically indistinguishable from similar products
made by other means.

The recommended solution for this problem is for EPA to break the "derived-
from" rule for products applied to the land, and analyze the waste derived product
on its own merits. If it does not exhibit a hazardous characteristic or exceed a de
minimis hazardous constituent concentration, it may be used like any similar prod-
uct manufactured from virgin materials. Until de minimis levels are established,
however, such materials could be required to meet the land disposal treatment
standards and not exhibit any hazardous characteristic. The "derived-from" rule is
a creature of regulations, not the statute. As such, the Agency can modify the exist-
ing regulations to allow this beneficial reuse activity.

(4) EPA Should Establish a Clean Fuel Standard for the Burning of Waste for
Energy Recovery.

Many secondary and spent materials and by-products can be used as clean-burn-
ing, high BTU fuel substitutes. However, these materials, if determined to be haz-
ardous must be managed as hazardous waste, and the unit must be permitted. As a
result of the permitting and permit modification difficulties discussed above, many
generators forgo burning such materials for energy recovery or are forced to use a
virgin fuel energy source. This is neither good environmental nor good energy
policy.

If these materials are not burned for energy recovery, they will be sent offsite for
treatment-inevitably incineration. Such activity requires unnecessary transporta-
tion of hazardous waste and uses valuable treatment capacity that otherwise would
be available for waste that are not appropriate for energy recovery because of low
BTU value. The irony of the situation is that the material will be burned regardless.
The only question is whether the activity will recover energy, reduce fossil fuel
demand, and efficiently allocate waste transport, treatment, and disposal resources.

EPA should promulgate "clean fuel" standards similar to those promulgated for
used oil burned for energy recovery (40 C.F.R. § 266.40). Any unit burning a waste
stream meeting the regulatory specifications would not require a RCRA permit, but
would be regulated under the Clean Air Act.

F. CONGRESS SHOULD ENCOURAGE EPA TO ELIMINATE BARRIERS TO RECYCLING

These examples demonstrate that EPA could do more to encourage the reuse of
hazardous secondary materials, and still protect the environment. In fact, the issue
has never been whether EPA has enough regulatory authority to protect human
health and the environment; it has been whether EPA felt directed actually to en-
courage recycling.

There is a legislative opportunity here for Congress to send an unmistakable pro-
recycling message to EPA and the industrial community that complements the pol-
lution prevention planning requirements of the Federal Pollution Prevention Act.
EPA sho-.ilu rewrite its regulations to encourage additional reclamation activities.

48-465 0 - 91 - 12
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Companies could then reexamine their processes for these newly created recycling
opportunities when they consider their pollution prevention planning.

Congress should send a clear signal to EPA that they should do more to encour-
age this beneficial activity and refrain from enacting more regulatory authority
that will discourage recycling.

G. COMMENTS ON SPECIFIC PROVISIONS OF S. 976.

The recycling provisions of S. 976 are inconsistent in several irreconcilable re-
spects. First, the bill seeks to encourage environmentally sound recycling oper-
ations, but the effect of its regulatory provisions and restrictions is to invite aban-
donment of legitimate secondary material reuse and recovery activities in favor of
increased waste disposal. Second, the bill codifies and requires EPA to adhere to ex-
istin, regulatory standards designed to distinguish between "sham" and "legiti-
mate' recycling, but simultaneously jeopardizes or repeals most of EPA's recognized
legitimate manufacturing recycling categories by its definition of "secondary materi-
als." Codification of existing rules is unnecessary and restricts EPA's ability to im-
prove the program. Regulating legitimate recycling as a waste is counterproductive.

(1) The Recycling Provisions of S.976 Unnecessarily Sweep Manufacturing Units Into
Hazardous Waste Regulation.

Section 405(a) of S. 976 proposes to amend RCRA by expanding EPA's RCRA regu-
latory authority to hazardous "secondary material." Section 104(45) defines "second-
ary materials" as "including any byproduct or process residue that ... is recy-
cled . . ." This definition could be interpreted in a way that sweeps residues and by-
products of each stage of a typical multi-stage chemical process, into RCRA jurisdic-
tion. Chemical plants contain numerous small and large recirculation or return
loops from distillation units and other in-process activities that employ material re-
covery and reuse. Such operations are classic In-process manufacturing steps thit
are exempt from RCRA regulations because they are not waste-handling operations.
This is a broad and unwarranted expansion of RCRA jurisdiction.

In case the Intent of this bewildering expansion of RCRA jurisdiction is not clearly
section 405(b) includes a "hammer" provision. Within two years after enactment, all
secondary materials are to be regulated as hazardous waste unless EPA promul-
gates requirements for the recycling, recovery, and reuse of hazardous waste and
hazardous secondary material. These provisions wipe out the delineations between
what is a solid waste subject to waste management regulations and what is a sec-
ondary material not subject to such regulations and announces Congressional intent
to regulate all secondary materials as waste.

This is an unnecessary erasure of a great deal of careful regulatory development
upon which industry has relied upon for facility planning and construction during
the past eleven years. The bill represents a step backward by repealing existing de-
terminations for well recognized and accepted uses of secondary materials. For in-
stance, EPA has determined that the reclamation and reuse of pulping liquors in
the pulping process is a manufacturing step and these secondary materials should
not be regulated as a solid waste. See 40 CFR § ?61.4(aX6). Similarly, EPA has
agreed that the manufacture or regeneration of virgin sulfuric acid by using spent
sulfuric acid as a feedstock is not waste handling, but is true re-manufacturing of
the sulfuric acid molecule. See 40 CFR § 261.4(aX7). S. 976 removes these determina-
tions and makes EPA repropose and repromulgate them.

S. 976 also fails to adopt other generally recognized recycling exemptions. For ex-
ample, if a manufacturer produces a by-product or sludge which otherwise would be
a "characteristic" hazardous waste, the manufacturer may reclaim useable material
values through a reclamation process, and employ that usable material as an ingre-
dient in manufacturing, without subjecting the process to RCRA regulation. See 40
CFR § 261.2(cX3) and Table 1. This approach is sensible because it recognizes that
the raw material being reclaimed most likely poses few if any additional hazardous
than the virgin raw material. This rule also encourages searching for economic rec-
lamation prospects by not encumbering the process with regulation which is not
warranted.

If these "characteristic" by-product reclamation processes are subjected to regula-
tion, the regulatory burden of obtaining a full Part B permit (or its recycling equiva-
lent) may be great enough to force many to terminate beneficial recycling. Worse
yet, new recycling opportunities will have to await permitting prior to commence-
ment or modification of their facilities. This does not make sense. Manufacturing
facilities are constantly making facility and process changes to enhance product
quality, implement pollution prevention, or achieve competitive advantage. They
should not be hampered from making changes solely because they are associated
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with a secondary material. These, and other, well-founded delineations would be ob-
literated from S. 976. Instead, they should be expressly preserved.

The logic is inescapable that if the committee endorses the statute's and EPA's
existing principles for distinguishing between waste-like activities and true manu-
facturing activities, that Section 405 should be deleted.

(2) Adopting the "Derived-from" Rule Aggravates a Severe Impediment to Recycling.
The so-called "derived-from" rule is an existing EPA regulation that provides that

residues from treatment of a listed hazardous waste is itself the listed hazardous
waste, regardless of the chemical constituents of the treatment residue. Thus, all
materials downstream of such treatment are branded with the hazardous waste
coding regardless of their content or physical properties. The only regulatory solu-
tion offered the tens of thousands of plant operations producing sometimes treat-
ment residues or by-products, is to individually petition EPA for "delisting." This is
a cumbersome and expensive process, with uncertain outcome, and has led many
members of industry to simply send processable materials to waste treatment and
disposal sites. It's just not worth the time, effort, and cost to de-list.

As drafted, S. 976 codifies the "derived-from" rule thereby fulfilling waste dispos-
al contractors' highest hopes for ever increasing material to manage. To the extent
that S. 976 proposes to subject presently exempt recycled materials to waste regula-
tion, this provision would also require that the recycling by-products are regulated,
without any affirmative demonstration of relative hazardousness.

The bill does not require a re-examination of the heavy-handed and hazard insen-
sitive derived-from rule and, in fact, would a future EPA re-examination unlawful
by elevating the derived-from rule from a regulation to a statutory provision. This is
an opportunity for Congress to mandate that EPA replace the derived-from rule
(and its close relative, the "mixture rule") with affirmative scientifically based
standards or de minimis levels, so that treatment residues (or any materials) which
meet those criteria are no longer unnecessarily regulated.

() Certifications By Closed-Loop and "Direct" Reuse Recyclers is Unnecessary and
Will Result Certifications From Tens of Thousands In-Process Manufacturing
Steps and is Incorrectly Drafted.

Section 405 would require certifications from any facility which employs "closed
loop" recycling or "direct" reuse of "hazardous secondary materials" to avoid waste
regulation. (We note that the bill also refers to "hazardous materials" in this sec-
tion, a term that is undefined in RCRA and inappropriate in context. We assume
that this is a typographical error.) Most chemical manufacturing "nits contain nu-
merous small and large recirculation or return loops for materials which undergo
intermediate distillation, interim storage or separation, or other in-process activities
to allow material reuse or recovery. Under this section, each of these loops would
require description, quantification, and certification.

A medium-sized plant may have hundreds of such processes which would require
identification and certification by the regulated community and review by the regu-
latory community for what environmental benefit. Such operations are classic in-
process manufacturing steps. They are not covered by RCRA regulations because
they are not waste-handling operations. EPA has full power under current law to
inspect and enforce against the operations with the threat of potentially devastating
daily penalties, if they violate this delineation.

CMA believes the certification provision should be stricken because it will gener-
ate enormous amounts of paperwork without any environmental benefit.

CMA also notes that the certification provision is inartfully drafted. While at-
tempting to codify the exemptions at 40 C.F.R. § 261.2(e) and 261.4(a) (8), the drafters
characterize the processes described in these regulations as either "closed-loop" for
40 C. F. R. § 261.4(a) (8) or "directly reusing" for 40 C.F.R. § 261.2(e). These colloquial
characterizations are not technically correct. The provisions in 40 CFR § 261.2(e)
does not require "direct reuse" by the facility either by immediately returning the
secondary material or by requiring that it be returned to the process that originally
generated it. Rather, 40 C.F.R. § 261.2(e) says that the material can reuse win cer-
tain ways, provided it does not need reclamation. Characterizing it as direct reuse is
confusing and unnecessary. Instead the bill should merely refer to "reusing .. . in
the manner described . . ."

Similarly, the words "closed-loop manufacturing process" is also unnecessary.
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(5) The 24 Month "Hammer" Provision is Based on a False Premise and is Overly
Ambitious for Development of Competent Regulations Addressing the Full Range
of Recycling Operations.

The "hammer" provision in section 4011(b) is inappropriate and will have a devas-
tating effect on legitimate recycling operations. If EPA were to fail to meet the 24
month deadline, the hammer provision would subject these operations to full RCRA
regulation and indeed require their termination, unless interim status were avail-

and the manufacturer chose to enter the RCRA system. This consequence is
truly Draconian to legitimate recycling operations, and flies in the face of any ex-
pressed intent to encourage environmentally sound recycling. CMA believes the
hammer provision should be eliminated.

When coupled with the 24 month regulation development period, the hammer
provision will lead to poorly drafted regulations for a complicated activity that the
committee wishes to encourage. Twenty four months is inadequate to develop stand-
ards which are to be tailored to the many different operating and process scenarios
presented by recycling.
(6) The "Permit by Rule" Provisions are Unclear and Will Be Useless to Recycling

Operations.
Section 405(c) directs EPA to establish permit-by-rule regulations for recycling op-

erations. However, subsection (kX4XB) provides that EPA cannot issue a permit by
rule for any "class of facilities or recycling units" If EPA determines that any single
facility or recycling unit in the class "has the potential for significant damage to
human health and the environment." These terms are so vague that one could con-
tend that even a tank of the type ordinarily used in manufacturing could present
such a "potential" if there were to be a catastrophic spill or leak. Even if the crite-
rion were to be changed to "substantial risk under normal operations", it is possible
that there will be one facility to preclude class regulation. CMA recommends that
the class permit language be stricken in favor of granting EPA power to call for an
individual permit if special risks are determined to be present for one or more cate-
gories of facilities.

The provisions for public notice and comment prior to construction and operation
clearly places recycling activities on a time-line-disadvantage compared to other
non-recycling process changes, such as of raw materials substitution, facility expan-
sion, or process design change. It also could jeopardize competitive advantages asso-
ciated with the recycling discovery as competitors can review the public record and
participate in public hearings. Public notice should be required only where EPA de-
termines that the pro-posed operation is materially different from those associated
with use or manufacturing of virgin materials Therefore, if the operation repre-
sents reclamation of a raw material, and the reclamation involves substances and
exposure scenarios that are similar to those attending preparation and use of virgin
raw material, no public notice and comment would be required.

The provision requiring a demonstration that the facility is in compliance with"all applicable legal requirements" could mean that a facility in litigation over an
NPDES issue could not proceed with related or unrelated recycling operations.
Again, there is no such requirement for other manufacturing operations, and there
should be none here. It it is lawful for the particular operation to start it should be
able to; if it is unlawful, existing enforcement authorities are in place to issue cita-
tions and obtain injunctions, if necessary.
(7) TSCA is Designed to Address Risks Associated with Toxic Substances in Com-

merce. No Amendment is needed to Subject Such Products to TSCA Authority.
Section 4012(a) relating to recycling of non-hazardous secondary materials, re-
r es EPA to develop standards for products produced from recycling operations.
A does not suggest that review should not be made of any new chemical sub-

stances arising from recycling, but TSCA would already require the filing of a pre-
manufacture notification, and extensive supporting information for any such new
chemical substance. TSCA also grants EPA extensive authority to require special
studies, restrict uses, or ban substances if risks warrant such action. TSCA is the
proper and most competent program for this function. If the RCRA program were to
establish more stringent standards for recycling products than for the virgin prod-
ucts with which they compete, S. 976 would create an overt discrimination against
recycling, rather than attempting to "level the playing field."

IV. CONGRESS SHOULD NOT RESTRICT THE INTERSTATE MOVEMENT OF INDUSTRIAL WASTE

During chemical production, -CMA member companies generate a variety of indus-
trial wastes, both hazardous and non-hazardous. Many CMA member companies
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transport wastes across State borders to assure that the waste is managed in the
most environmentally protective manner. For these reasons, CMA members are vi.
tally concerned about proposals at both the State and Federal levels to restrict
interstate waste movement. CMA understands and appreciates the problems of
those States that feel they are bearing .a disproportionate burden for other States
that have failed to site waste management facilities. However, the interstate move-
ment of wastes will continue to be necessary to keep industrial facilities operating
and to void negative environmental and economic impacts.

While CMA opposes restrictions to the interstate movement of wastes, we com-
mend the committee for recognizing the important differences between municipal
and industrial wastes. Consequently we applaud the committee9s intent to limit any
interstate waste transportation restrictions to municipal solid waste, Accordingly, in
the first part of our comments on the interstate waste transportation restrictions,
we offer a few corrections to fulfill that intent. In the second part of the testimony
we explain how interstate transportation restrictions on industrial waste (hazardous
or non-hazardous) are likely to interfere with the responsible management of such
waste.

A. CLARIFICATIONS TO LIMIT TITLE IV TO MUNICIPAL SOLID WASTE

According to the sponsors' description of Section 407 of S. 976, it is intended to
authorize States to impose restrictions on the import of municipal solid waste gener-
ated in another State. Accordingly, the term "municipal solid waste" is referenced
in both Sections 4013(a) (1) and 40 13(a) (2) regarding the authority to impose restric-
tions and fees on interstate wastes. But other terms in Section 407 may be interpret-
ed to authorize restrictions on the import of all solid waste, including industrial
solid waste. This confusion stems from several apparent drafting errors where the
broader terms "solid waste" or "wastes" are used instead of "municipal solid waste"
. "Solid waste" and "wastes" can include both municipal non-hazardous wastes as
well as industrial non-hazardous waste, and technically can include all hazardous
wastes. See 42 U.S.C. § 6903(27). The specific terms that should be clarified are:

1. The title of the Section is "Interstate Transportation of Solid Waste,"
2. Section 4013(aX3XA)-(B), refers generally to "out-of-state wastes, after setting

out in 4013(aX3) that States are authorized to impose and collect fees for out-of-state
municipal solid waste;"

3. Section 4013(b), "Authority to Impose Bans," provides "... a State is author-
ized to restrict or otherwise prohibit the transport of solid waste;" and

4. Sections 4013 (f) and (g) refer to "Solid waste generated" in the con'.ext of open
dumps and disposal/incineration fees (emphasis added).

Section 407 should be revised to clarify these apparent drafting errors and to limit
its application to municipal solid waste throughout. The following discussion empha-
sizes why Congress should avoid authorizing States to impose restrictions on the
interstate movement of industrial wastes.

B. WHY THE INTERSTATE TRANSPORT OF INDUSTRIAL WASTE SHOULD NOT BE RESTRICTED

1. It is Important to Distinguish Between Industrial Waste and Municipal Waste.
Although the public may not always perceive the differences, municipal solid

waste and industrial waste have different characteristics and are managed different-
ly. Municipal solid waste (MSW), such as that derived from households and commer-
cial establishments, is a waste mixture composed primarily of paper, glass, yard
wastes, plastics, and food wastes. Most MSW is disposed of -in municipal non-hazard-
ous waste landfills. Industrial solid wastes (ISW), on the other hand, are often high
volume solids, sludges, and wastewaters. The waste characteristics vary by industry.
Some wastes are relatively inert (such as non-contact cooling waters); others are res-
idues that may pose more significant risks. These wastes are managed by a variety
of recycling, treatment, and disposal practices, some of which are very specialized
and costly.

2. No State is Completely Self-sufficient in Waste Treatment and Disposal nor
Should They Be.

Every State exports some waste. A State may be a net exporter of hazardous
waste and a net importer of municipal waste. According to a December 31, 1990,
study prepared for the National Solid Waste Management Association (NSWMA) all
50 States export some of the hazardous waste generated within their borders
("Interchange of Hazardous Waste Management Services Among States," National
Solid Wastes Management Association, December 1990). The NSWMA report, which
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was compiled using data from the 1987 Capacity Assurance Plans submitted to EPA
by the individual States, concluded that:

"The average State exports hazardous waste to 19 other States for man-
agement services. Likewise, the average State receives wastes from 19 other
States for management services."

The report further concludes that the average State uses 12 different types of
treatment and disposal technologies. It may initially seem desirable to require every
State to become totally self-sufficient. However, such an approach would be counter-
productive, and result in less environmentally sound and protective treatment or
disposal, and lead to the use of public and private resources in order to satisfy re-
dundant and unnecessary requirements.

It is unreasonable to require every State to treat and/or dispose of each industrial
waste stream that is generated in-state. Some types of industrial waste need very
special treatment technologies which do not exist in every State. For example, the
Toxic Substance Control Act (TSCA) requires polychlorinated biphenyls (PCBs) to be
burned in an incinerator that can demonstrate a 99.9999 percent destruction remov-
al efficiency (DRE). The incinerators are permitted under TSCA. Some are permit-
ted to burn solids, and some only liquids. Not every State with PCB waste needs
even one type of PCB incinerator. Similarly, it is not economically feasible or neces-
sary to require each State to have every other specialized form of waste treatment.
Restrictions on the movement of industrial waste would greatly increase the
number of facilities which would have to be sited nationally. However, in contrast,
it would be extremely difficult to convince the local population that permitting and
siting of such facilities is necessary.

8. Responsible Treatment, and Disposal of Industrial Waste Depends on Free Move-
ment Across State Lines.

Different industrial wastes require different management techniques. The
NSWMA survey also shows that the average State exports waste destined for 12 dif-
ferent kinds of treatment or disposal technologies. The closest facility that offers the
most appropriate management option may be located in another State. This is espe-
cially likely for industrial facilities that are clustered near State borders or for very
specialized treatment technology which may not be located in every State. In some
cases, waste management techniques may be so specialized that the closest appropri-
ate facility may be located in another region.

Some disposal techniques are best suited to, or limited to, areas with specific geo-
logic or hydrogeologic characteristics. These characteristics may provide the safest
disposal method but may not be found in every State. For example, areas sitting
atop layers of impervious clay are ideal for siting landfills, while areas where the
water table is at or near the surface may be inappropriate.

4. No Restrictions Should be Placed on the Interstate Movement of Materials Des-
tined for Recycling Reclamation, or Recovery.

All materials destined for recycling, reclamation, or recovery should also continue
to move freely in interstate commerce. These emerging technologies offer great
promise for reducing the overall waste disposal problem in the United States but
are dependent on market forces. Economies of scale are often vital to the success of
such ventures. As an example, the growing effort by many companies to recycle
plastics from the* municipal waste stream could be severely impaired if access to
post consumer plastics from a number of States is restricted. One CMA company is
constructing a multi-plastic recycling facility in New Jersey that will draw its
supply from a 250-to-500 mile radius. Access to waste sources in a large geographic
area may be the key to the success of a technology that provides the greatest protec-
tion for public health and the environment as well as reducing the demand on mu-
nicipal landfill capacity.

Another CMA member company reports that more than 50 percent of its inter-
state waste shipments are materials destined for recycling, reclamation, or recovery.
Clearly, restricting the interstate movement of these materials will have an adverse
impact on the environment by limiting the amount of materials available for recy-
cling, recovery, or reclamation and by discouraging those practices. Such a result is
not consistent with, and, in fact, runs counter to the "conservation" and "recovery"
goals of RCRA.

5. There are Compelling Reasons not to Restrict Interstate Transportation of Indus-
trial Wastes.

a. Land Ban Restrictions.-In developing the RCRA Land Disposal Restrictions
(LDR), EPA focused on nationwide capacity. Any restrictions on interstate move-
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ment of hazardous' waste will severely disrupt the LDR program. Generators may
be unable to treat their wastes if they cannot gain access to the capacity identified
by EPA which is located in another State.

b. Transportation of industrial non-hazardous waste to a hazardous waste treat-
ment or disposal facility to be managed as hazardous waste.

In response to concerns relating to potential future Superfund liability, some com-
Sies choose to manage some non hazardous wastes in hazardous waste facilities
ause these facilities are currently more protective of human health and the envi-

ronment. Because the definition of acceptable management practices continues to
evolve, companies often choose the most conservative approach available. Given the

-limited number of hazardous waste facilities, restrictions on interstate transport
could result in management practices that are legally acceptable but less protective
of health and the environment.

c. Intra-company transfers.-Intra-company shipments of industrial waste allow a
company to consolidate waste management operations and to practice "cradle-to-
grave" management of waste. Because the generator typically knows a waste's prop-
erties better than anyone else, that company is in the best position to evaluate the
most appropriate treatment or disposal techniques for that waste.

Consolidated waste management programs allow a company to maintain control
of its wastes so as to minimize potential future liabilities. In addition, an integrated
waste management system allows a company to achieve economies of scale by com-
bining similar or compatible waste from several generator sources, as well as site
management units in the best locations. Significantly, such internalization pro-
grams greatly reduce the demand for limited commercial capacity.

d. Transportation of waste from environmental cleanups.-Industry, and govern-
ment as well, moves wastes across State lines as part of environmental cleanups
such as Superfund response actions, RCRA corrective actions, and voluntary clean-
ups. When wastes are removed from Superfund sites, generators must find suitable
management facilities. State and local government, as well as industry, conduct
cleanup activities that generate hazardous and non-hazardous waste that need
proper management. In addition, many governmental entities (DOD, DOE, utilities
and publicly owned wastewater treatment plants) generate solid waste and conduct
remediation. In all likelihood, the volume of such remediation wastes will continue
to increase for the foreseeable future. Restrictions on interstate movement of these
wastes could significantly delay these cleanups.

6. Pollution Prevention will Reduce, but not Eliminate, Industrial Waste.
The chemical industry is actively working to reduce waste generation through vol-

untary pollution prevention programs. However, minimization of waste does not
mean eliminating all waste. In fact, sortie of the most promising techniques for
minimizing waste still result in generation of other waste residues that require
treatment or disposal. Although waste minimization efforts will reduce the amount
of wastes generated, industry will continue to generate wastes that require proper
management. That management may require transporting wastes across State lines.

7. Congress Should Fashion Solutions that Acknowledge the Complexity of the Prob-
lem of Waste Management.

In particular, waste flows from the chemical manufacturing industry are complex
and cannot be addressed by simplistic or uniform solutions. Waste management
techniques and waste volumes may vary dramatically from company to company as
illustrated by the data below. Two large CMA member companies analyzed their
interstate waste transportation as summarized in the following table. We emphasize
that this data only reflects actions of the two companies. This data can not be ex-
trapolated to all CMA members, the chemical industry as .a whole, or all generators
of industrial waste.

Interstate Industrial Waste Shipments
Waste Volumes piercet ol total company interstate waste stipmerits)

Company A Company 8

I. Industrial waste shipped to out-o state omnnercial facilities for recycling, reclamation, or
recovey

A. Non-hazardous industuii waste ........................................................................................ 60.2 7.0
B. Hazard s W aste ............................................................................................................ 3.8 6.9

Total ........................................................................................................................... 64.0 13.9
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Interstate Industrial Waste Shipments--Continued
wae YVoms (pra of WW mum hisntae waste shPmets)

_ _ _ _ _ _ _ _ _ A Comw B

II. Intra-company transport of industrial waste out-o-state for recyin reclamation, or

A. Non-hazardous industrial waste ........................................................................................ 9.3 10.5
8. Hazardous W aste ............................................................................................................. 0.1 0.0

Total ............................................................................................................................ 9.4 10.5

IIl. industrial waste shipped to out-of-state commercial facilities for treatment or disposal
A. Non-hazardous industrial waste ...................................................................................... 10.2 10.7
B. Hazardous W aste ............................................................................................................ 3.8 7.6

Total ........................................................................................................................... 14.0 18.3

IV. Intra-conpany transport of industrial waste to ot-of-state treatment or disposal facilities
A. Non-hazardous industrial waste ...................................................................................... . 2.74 1.7
B.Hazardous W aste .............................................................................................................. 9.9 15.6

Total ........................................................................................................................... 12.6 57.3

As indicated by the previous table, there are significant differences in the way
Company A and Company B manage their waste. The majority of Company A's out-
of-state waste is transported for recycling, recovery, or reclamation and only a small
portion Is transported to company owned or operated facilities for treatment or dis-
posal. In contrast, the majority of Company B's waste is transported to out-of-state
company owned or operated facilities to be managed as part of their internal inte-
grated waste management program.

Allowing States to ban imports of wastes, or to charge differential fees for dispos-
ing wastes from another State, addresses the symptoms but ignores the underlying
problem: the failure of States to site critically needed waste treatment and disposal
facilities.

Sanction schemes such as differential fees will not encourage exporting States to
site induL'rYal waste treatment or disposal facilities because the fees will be borne
by the waste generator rather than the siting body-the States. Many States have
been unwilling to site facilities due to pressure from citizens. Citizens that are reluc-
tant to allow waste management facilities in their own State are seldom forced to
pay directly for that choice.

The Capacity Assurance Plan (CAP) process was intended to ensure hazardous
waste capacity in each State by encouraging States to site hazardous waste facilities
where neededor make other provisions to manage the hazardous waste generated
within their State. However, without meaningful sanctions, the CAP process has
been generally ineffective. Although States that fail to comply with the capacity as-
surance provisions are threatened with loss of Federal Superfund money, EPA has
been reluctant to withhold Superfund money from non-complying States because
such sanctions would discourage needed cleanup projects.

If Congress is looking for an effective way to apply sanctions directly to States, an
approach similar to the one taken in the Clean Air Act Amendments of 1990 may be
appropriate. Those amendments impose sanctions on any State that fails to ade-
quately plan for attainment of air quality standards by imposing construction bans
and restricting highway funds.

c. INTERSTATE WASTE ITIONS CONCLUSION

The chemical industry is committed to reducing wastes. However, industrial
wastes, both hazardous and non-hazardous, must continue to move freely in inter-
state commerce to facilitate appropriate recycling, treatment, and disposal It is crit-
ical that industrial wastes continue to be treated and disposed of at those facilities
that provide the most appropriate and protective management, regardless of where
those facilities are located. Congress should encourage State planning for the most
efficient waste management systems that are protective of public health and the en-
vironment. In addition, all material transported for recycling, recovery, or reclama-
tion must remain unrestricted. Because any restrictions on interstate waste trans-
port could significantly affect other aspects of waste management, if Congress deter-
mines that it must address issues relating to the interstate movement of waste, it
should do so only in the context of a comprehensive RCRA reauthorization.
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[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF DAVID J. LENNETT

INTRODUCTION

Thank you for this opportunity to testify. I am David J. Lennett, an attorney-&
private practice with over a decade of experience in working on the nation's pro-
grams for managing industrial hazardous and nonhazardous wastes. I am presenting
this testimony on behalf of the Environmental Defense Fund, a nationwide environ-
mental advocacy group with over 200,000 members. EDF's Toxics Program has long
been actively involved with the Resource Conservation and Recovery Act (RCRA),
EDF participated in legislative work before the Congress at the time of RCRA's ini-
tial enactment as well as during the 1980 and 1984 Amendments. EPA also takes
part in administrative proceedings before the Environmental Protection Agency
(EPA), which has primary responsibility for implementing RCRA, by submitting
comments on many major regulatory proposals and participating in numerous
public workgroups. In addition, where EPA fails to carry out RCRA as enacted by
Congress, EDF brings litigation to compel adherence to congressional mandates.

NATURE OF THE PROBLEM

Simply stated, enormous quantities of industrial wastes are land disposed in the
United States, and a substantial portion of it is disposed of inadequately. An esti-
mated 7.6 billion tons were land disposed in 1985 according to EPA, excluding
mining wastes, and excluding wastes from oil and gas exploration and production
operations. As explained immediately below, most of this land disposal is occurring
in units lacking basic engineering controls and monitoring systems. The data pro-
vided immediately below are contained in EPA's October 1988 Report to Congress
on Solid Waste Disposal in the United States, and attached to this testimony are
tables from the Report in which much of the data are provided.

Almost 97 percent of the land disposal takes place in surface impoundments. Yet
only approximately 22 percent of the impoundments contain a liner of any type or
quality. Similarly, a mere 5.5 percent of the impoundments have leak detection sys-
tems and only 23 percent are equipped with overtopping controls. Therefore, the
vast majority of impoundments do not contain design features capable of preventing
or minimizing waste releases out-of the bottom or over the top of the impound-
ments. Moreover, despite the lack of important design components, less than 9 per-
cent of the impoundments are monitored for potential groundwater quality impacts.

These data are particularly disturbing because surface impoundments contain
liquid wastes that are most amenable to migration and thereby contamination of
the environment. Accordingly, the combination of liquid wastes in unlined and un-
monitored units is a matter of great concern, particularly in industries where the
concentration of contaminants in the wastes are substantial. Indeed, it was precisely
this disposal scenario that led Congress to require the retrofitting of hazardous
waste surface impoundments as part of the 1984 RCRA amendments.

Industrial waste landfills also lack the means to prevent or monitor environmen-
tal contamination. Less than 13 percent of the landfills are lined, only 3.2 percent
are equipped with leachate collection systems, and less than one-third are equipped
with run-on/run-off controls. For comparison purposes, over twice as many munici-
pal waste landfills are lined and over three times as many are equipped with leach-
ate collection systems. Despite the relative Jack of engineering systems, groundwat-
er monitoring is conducted at a fewer percentage of industrial waste than municipal
waste landfills (35 percent for municipal waste landfills vs. 18 percent for industrial
waste landfills).

Comparable data on the design of industrial waste piles are not available, but
there is no reason to believe waste piles have been designed substantially better
than other land disposal units. With respect to industrial waste land treatment
units, the majority are subject to some operating conditions governing waste types
and application limits. However, less than 11 percent of the units are equipped with
groundwater monitoring systems to ensure those conditions are effective.

The prevalent lack of design and monitoring systems documented by EPA is evi-
dence that the present regulatory framework for industrial wastes is not working.
State programs contain significant gaps in coverage, procedures, and/or require-
ments, and the current Federal requirements are ineffective and unenforced.

For example, in its April 1990 report on industrial wastes, GAO generally de-
scribes the industrial waste regulatory programs in six States. In all but one State,
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one or more categories of surface impoundments were exempt from permitting re-
quirements and therefore environmental controls. Equally important, there was no
pattern to-the exemptions, therefore the States were not providing a baseline level
of protection across jurisdictions. Some of the exemptions were based solely upon
the age of the impoundment, an instance where the oldest and perhaps highest risk
units were receiving the least regulatory attention. In one State, Texas, exemptions
from permitting were provided for units within 50 miles of the waste-generating
site, irrespective of the risk posed by the wastes.

Even where permits were required, the percentages of lined surface impound-
ments ranged from 11 percent in one State to 100 percent in another, thereby indi-
cating the wide variability in how design standards are imposed. Similarly, the per-
centage of surface impoundments where groundwater monitoring was required
ranged from 5 percent-50 percent.

Of the 16 State regulatory programs governing surface impoundments reviewed in
EPA's Report to Congress, only half required information on groundwater in their
ermit applications, and only seven specified any type of liner specifications. Simi-
arly, location standards to protect geologically sensitive areas existed in less than

one-third of the studied States.
State enforcement authority was also deficient. Less than one-fourth of the States

had administrative authority to undertake direct cleanup of waste sites and civil
penalty authority for violations of law was only available in two-thirds of the States.
Maximum penalties in these States were as low as $300.Clearly, insofar as the cur-
rent Federal requirements in 40 CFR Part 257 are intended to ensure a baseline
level of protection throughout the United States, they are ineffective. The reasons
are fairly straightforward. They are vague or silent in important areas, such as
groundwater monitoring, design, closure and post-closure, and corrective action re-
quirements. Their applicability to units other than landfills is also uncertain at
best, and Federal enforcement capabilities are lacking on both a programmatic and
facility-specific basis. It is not surprising that EPA found in its Report to Congress
that a minority of States had adopted the Federal criteria.

To its credit, Congress recognized the shortcomings of the Federal requirements
during the previous RCRA reauthorization process, and amended Section 4010 of
RCRA to require EPA to strengthen the requirements by March 31, 1988. Unfortu-
nately, EPA has not even issued a notification form for industrial facilities in the
seven years since Section 4010 was amended, let alone promulgate substantive im-
provements. This track record must be kept in mind as Congress considers further
legislation on industrial wastes.

Another point to keep in mind is that while the industrial wastes discussed today
are not considered "hazardous' under Federal law and therefore not regulated
under Subtitle C of RCRA, some of these wastes are just as dangerous as regulated
hazardous wastes, and others pose risks of only a slightly smaller magnitude. As
you know, Congress enacted a series of provisions in 1984 that were intended to
expand the types and quantities of wastes regulated as hazardous. Most have not
been fully implemented to date, particularly the new waste listings mandated by
Section 3001(e) of RCRA.

Only one new characteristic has been promulgated since 1984, and EDF and EPA
are now engaged in litigation over whether this one rulemaking is sufficient to sat-
isfy the Congressional mandate in Section 3001(h) of RCRA to promulgate additional
characteristics. If EPA's position is upheld, the only characteristic related to toxicity
will be limited to 39 constituents and those constituents will be considered in the
context of only one potential exposure pathway. For comparison purposes, there are
almost 400 constituents that EPA has identified could cause a waste to be listed. In
addition, there are toxic chemicals that must be reported under the TRI provisions
of Superfund that are not on EPA's list of hazardous constituents in RCRA.

Similarly, the last sentence of Section 3001(bXl) of RCRA requires EPA to identify
or list wastes based upon the presence of carcinogens, mutagens, or teratogens in
the waste at elevated concentrations. EPA has taken no action to implement this
mandate in the seven years since the mandate was enacted.

Therefore, it is clear that some wastes not yet considered hazardous should be reg-
ulated under Subtitle C of RCRA. However, even if and when the existing and any
newly enacted Congressional mandates in the hazardous waste identification area
are fully satisfied, it is unrealistic to assume the Agency will ever completely identi-
fy or list the universe of wastes warranting hazardous waste regulation.

Characteristics are intended to capture only those wastes that are clearly hazard-
ous, so regulatory thresholds are deliberately set high. Listings are intended to fill
the gaps in coverage but, as implemented by EPA, they are extremely resource in-
tensive and EPA does not allocate substantial resources to this area. A3 a result, not
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until 1998 will EPA finish the listings Congress mandated for completion by 1986.
The same factors explain why GAO noted in its 1990 report that over 100 produc-
tion wastes in the pesticide, organic chemicals, dyes and pigments, and plastics and
resins industries may warrant listings, but the Agency could not determine when
action on these wastes may be taken.

The lack of resources is also used to justify the continuation of acknowledged mis-
takes in judgment or procedures. In 1980, EPA exempted from regulation seven pre-
viously listed tannery and titanium dioxide production wastes because these wastes
contained trivalent chromium, a form of chromium the Agency did not believe
would oxidize into the more toxic hexavalent chromium under most plausible types
of improper waste management. See 45 Fed. Reg. 72037-39 (October 30, 1980). How-
ever, first on April 29, 1985 (see 50 Fed. Reg. 17822) and then again on March 29,
1990 (see 55 Fed. Reg. 11812), the Agency indicated conversion to hexavalent chro-
mium may occur in a number of environmental situations, therefore the 1980 rea-
soning was no longer valid. Still, the exemption for the seven wastes remains in
effect.

Likewise, on May 28 and December 2, 1986, EPA narrowed the scope of two waste
listings, not because the wastes proved to be less toxic than previously thought, but
because the wording of the original listings or the 1980 Background Documents sup-
porting the original listings were deficient. EPA has taken no action to reevaluate
whether the original listings should be restored.

Given this reality, improvements in hazardous waste identification and the Sub-
title D industrial waste regulatory program are both needed. While comprehensive
damage assessment information is not available on so-called nonhazardous waste fa-
cilities, the threats posed by these facilities are real and documented to a substan-
tial degree. For example, GAO reported that 32 of the 112 facilities with groundwat-
er monitoring in California and New Jersey have contaminated groundwater. At an
additional 36 facilities contaminated groundwater was also present, but it is less cer-
tain whether the industrial waste landfill or surface impoundment is the source of
the contamination at those facilities.

Officials from six other States GAO interviewed uniformly indicated a concern
that industrial waste landfills and surface impoundments would contaminate
groundwater. Five of the six States had experienced damage cases.

The extent of cleanup that will be triggered under Section 3004(u) of RCRA is also
an indication of the dimensions of the problem. Under this provision, facilities re-
ceiving a hazardous waste permit are also responsible for addressing releases from
nonhazardous waste units at the facility. Significantly, the average facility contains
many more solid waste management units than hazardous waste management units.

PRINCIPLES FOR PROGRAM DEVELOPMENT

Before commenting on the provisions of S. 976, it may be helpful to briefly de-
scribe the four principles that form the basis for these comments. These principles
are derived from our collective experience in hazardous waste program develop-
ment, as well as substantial discussions with representatives of States and the regu-
lated community.

1. Given the number of facilities engaged in industrial waste management, the
permitting program should be developed in phases and focused initially on land dis-
posal as the method of management posing the greatest risk. A phased development
would provide the critical advantage of targeting EPA/State resources where the
environmental gains are greatest.

2. Given the number of facilities potentially requiring an industrial waste man-
agement permit, and the time it has taken to permit a much smaller number of
hazardous waste facilities, reliance on the permitting mechanism alone to achieve
substantial facility improvements within the next four years will prove ineffective.
Other mechanisms besides permitting must be explored if significant progress is to
be made within the next four years.

3. Broad discretionary mandates to EPA produce disappointing results, but care-
fully crafted provisions based upon clear statements of Congressional policy produce
substantially greater environmental gains. In 1976, Congress provided EPA with a
broad discretionary mandate to develop a hazardous waste regulatory program. The
result was a program so filled with shortcomings that Congress was forced to re-
write many of the rules during the enactment of the 1984 RCRA Amendments.
Similarly, the generalized RCRA Section 4010 mandate requiring EPA to upgrade
the industrial waste regulatory rogram has produced absolutely no results in the
last seven years. Simply stated, EPA does not function well if it must make numer-
ous and substantial policy decisions during the course of program development, par-
ticularly where EPA and other Federal agencies disagree over the importance of
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protecting groundwater for future uses. In contrast, where Congress establishes
clear national policy, such as in the loss of interim status and surface impoundment
retrofit standards in Subtitle C of RCRA, the result was a swift reaction by the reg-
ulated community one year after enactment to close most unlined surface impound-
ments and employ superior waste management practices.

4. Regardless of the structure and standards that form the regulatory program,
resources are an essential element of ensuring the program will work where it
counts-in the field. At the present time, both the Subtitle C and D regulatory pro-
grams are in desperate need of funds at the State and Federal levels, and it is unre-
alistic to assume general tax revenues will ever bridge the gap between the amounts
currently available and the amounts needed.

S. 976

Implicit in Sections 403 and 404 of S. 976 is a recognition that the present regula-
tory framework governing industrial wastes is inadequate and must be quickly ad-
dressed. EDF agrees. Thebill also clearly recognizes the resource shortfalls plaguing
EPA and State programs, and proposes a fee system for funding the program which
is a concept EDF strongly endorses. The Subtitle C program warrants a similar ap-
proach.

However, the heart of the regulatory program envisioned in S. 976 is a permit
that would be required for all facilities within four years of enactment, based in
large part upon standards EPA is required to issue within two years of enactment.
As an organization which frequently enforces Congressional deadlines through liti-
gation against EPA, EDF is virtually certain that these deadlines will not be met.
The result will be delays in achieving substantial facility improvements. Moreover,
not only must many thousands of permits be issued within four years under S. 976,
but State plans must be prepared and approved as well. This work load is daunting
given current EPA and State capabilities, but more importantly it may not be neces-
sary to accomplish all these tasks at once if a phased program is established as de-
scribed below.

EDF is a!so concerned that crucial regulatory decisions are left to EPA's discre-
tion under the "Administrator shall consider as appropriate" standard under Sec-
tion 404 of S. 976. Requiring EPA to "consider" something is a far cry from requir-
ing EPA to promulgate a substantive requirement. Accordingly, basic regulatory
provisions such as groundwater monitoring for land disposal units are left in doubt.

In addition,- while EPA would be required to promulgate standards necessary to
protect human health and the environment, the Agency must also take into account
the "practical capability" of facilities. These dual and conflicting standards further
expand EPA's discretion to promulgate no or weak standards, particularly since
"practical capability" is not defined or explained. Moreover, "practical capability"
should no, be at issue for owners/operators of land disposal units since only larger
firms tend to manage wastes onsite and a firm with "practical capability" shortcom-ings should not be managing industrial waste disposal facilities.

Given the current conflicts between EPA and other Federal agencies over the
need to protect groundwater for future generations, it is imperative Congress pro-
vide EPA with clear policy direction on the importance of preventing or minimizing
groundwater contamination by designing and operating facilities properly in the
first instance. Federal standards which emphasize the importance of utilizing appro-
priate engineering systems but are flexible enough to provide for the consideration
of site-specific facility features through variance procedures can and should be craft-
ed.

Several other aspects of S. 976 are worth noting:
* Guidelines for all land disposal units except land treatment units are required

under Section 404(a) of the bill. EDF is unaware of any basis for this omission.
e The bill does nt include a provision comparable to Section 3006(f) of RCRA

that would ensure citizen access to information on industrial waste facilities.
* The applicability of citizen suit authority to enforce State permits under Sec-

tion 7002 of RCRA should be clarified.
* Under Section 402(b) of the bill, State plans are considered approved for at

least one year even if the plans are deficient, provide EPA does not disapprove of
the plan within six months of receipt. This form of "approval through inertia"
merely encourages EPA to avoid making tough decisions, and will result in confu-
sion months or years later when a deficient plan's approval expires by law or is suc-
cessfully challenged in court. For example, what is the status of State permits
issued under a plan "approved through inertia" but subsequently disapproved?
Must the permits be reissued, and are the facility owners/operators subject to im-
mediate enforcement action for operating without a valid permit when the "ap-
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proved through inertia" plan is subsequently disallowed? In addition, can a plan'approved through inertia" be challenged under the judicial review provisions of
Section 402 even though the provisions refer to review of the "Administrator's
action"? If not, what recourse is available to challenge a deficient plan approvedl
through inertia"?

0 The ability of EPA and citizens to ensure State programs are adequately ad-
ministered and enforced, once State plans are approved, appears unduly limited.
The criteria for State plan approval focus on State authority, not capability, and
opportunities for systematic oversight after State plan approval are not explicitly
provided. Moreover, under Section 408 of the bill, EPA is prevented from taking en-
forcement action in an approved State without providing 60 days notice to the State
and the permit violator. While coordination between EPA and State agencies in en-
forcement cases should certainly be encouraged, restricting the Agency's authority
to respond to problem sites is not the appropriate way to encourage such coopera-
tion.

As discussed above, EDF recommends a multi-phased approach for the industrial
waste permitting program, and recommends the first phase of the permitting pro-
gram focus on land disposal facilities. In addition, given the time that will be re-
quired for the promulgation of standards, program approvals, and the issuance of
permits, Congress should enact a prepermitting set of requirements in the statute
applicable to land disposal facilities that will become effective over the next several
years. Among the requirements that may be imposed under such a scheme are:

1. Groundwater monitoring, so that crucial information on a facility's environ-
mental impact is obtained as soon as possible;

2. A site characterization in which available information is ,sllected and reported
on past and present releases at the site. Such information will improve the owner/
operator's understanding of the facility's potential environmental impact, alert reg-
ulators to particularly pressing problems and thereby facilitate the setting of per-
mitting priorities, and form the basis for permitting conditions at the time of per-
mitting;

3. Corrective action authority akin to Section 3008(h) of RCRA under which EPA
or the States are able to effectively respond to detected site contamination before
permitting and before contamination rises to a level of an imminent and substantial
endangerment; and

4.-Closure -requirements for land disposal facilities which accept wastes after en-
actment but will not obtain a permit to operate, under which clean closure is per-
formed or jurisdiction to require a permit for post-closure care of the site is clearly
provided.

In addition to these requirements imposed upon facilities, several first-phase re-
quirements are appropriate for large generators of industrial wastes as well. First,
waste characterization and testing requirements may be imposed. Such testing re-
quirements are necessary so that generators are aware of what their wastes contain,
can m&ke rationale management decisions based upon hard data, and groundwater
monitoring can be improved to include site-specific constituents of concern. In addi-
tion, EPA mE, utilize the test results to developing Subtitle D standards or take
appropriate &, n under Subtitle C of RCRA.

Waste testing also assists the development of waste minimization planning and
reporting requirements, the second first-phase requirement applicable to generators
that EDF proposes. This requirement would generally follow the existing provision
of the Pollution Prevention Act of 1990, but specifically target RCRA hazardous con-
stituents and apply the requirements to large quantity generators that may not be
subject to TRI reporting requirements.

Significantly, the waste generator requirements should be targeted as well so they
are applied to the wastes posing the greatest risk based upon available data. Distinc-
tions among waste generators may be made according to volume and/or industrial
category. One of two available sources for setting priorities among industrial catego-
ries is EPA's 1988 Report to Congress, in which EPA qualitatively characterizes the
concentration of toxic constituents in wastes from various industrial waste catego-
ries as "high", "moderate", and "low". The second source is TRI reporting data,
where quantities of chemical releases to land and water can be divided by four digit
SIC code.

Interestingly, when reviewing the two sources of data, some industrial waste cate-
gories appear to be a priority concern under either approach. They include fertilizer
and other agricultural agents, industrial inorganics and chemicals, petroleum refin-
ing, primary iron and steel manufacturing and ferrous foundries, and primary non-
ferrous metals manufacturing and non-ferrous foundries. Similarly, food and kin-
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dred products; pharmaceuticals; soaps and other detergents; stone, clay, glass and
concrete; and textiles appear to be low priority waste categories.

Other waste categories were not ranked in the Report to Congress at all, but the
TRI data indicates high chemical loadings to land and water. They include synthetic
rubber and manmade fibers, paints and varnishes, and chemical preparations such
as adhesives and inks. The remaining waste categories fall somewhere in between,
or the sources differ as to their environmental significance.

The pre-permitting requirements can be effectively enforced in advance of State
program development and EPA approval. As Federal statutory requirements, EPA
would be provided with clear enforcement authority. States would be able to enforce
the requirements under State law if their programs contained comparable provi-
sions, or States could utilize the Federal citizen suit authority to bring enforcement
actions even in the absence of analogous State requirements. Similarly, citizens may
bring enforcement actions under Section 7002 of RCRA.

To further ensure compliance, applicants for air and water discharge permits
should be required to meet the pre-permitting RCRA industrial waste requirements
prior to obtaining the air and water discharge permits. Certifications of compliance
may be required, for example, in air and water discharge permit applications.

CONCLUSION

EDF applauds your efforts to upgrade industrial waste management. We appreci-
ate the opportunity to testify and look forward to working with you in the months
ahead.

[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF DAVID BOLTZ

Mr. Chairman and Members of the subcommittee, I am David Boltz, Manager of
Waste Management Programs in the Environmental Affairs Department of Bethle-
hem Steel corporation. I am here today on behalf of the American Iron and Steel
Institute (AISI), the principal trade association of the iron and steel industry. AISI
member companies comprise about 80 percent of the nation's steel production capac-
ity.

This written statement is intended to provide AISrs position on the industrial
waste provisions contained in S. 976. In addition, the statement discusses hazardous
and solid waste recycling regulation, and some other matters addressed in S. 976
and other pending legislation, which have been the subject of previous hearings
before the subcommittee.

REGULATION OF INDUSTRIAL WASTE STREAMS

The steel industry recognizes that a number of waste streams exist that are not
currently regulated under Federal law, yet pose concerns due to their potential
effect on human health and the environment when they are mismanaged. AISI be-
lieves that Federal regulation of these waste streams should take place under
amendments to subtitle D, rather than by any additions to the coverage of subtitle
C's hazardous waste regulations. Industrial waste streams should be the subject of
Federal minimum requirements -for waste management, with regulation and any
permitting carried out by the States. Such a program for industrial wastes should
establish controls appropriate to the degree of hazard or potential for harm actually
presented by the waste and the proposed method of management.

For the purposes of this statement, the term "industrial waste" is taken to have
the meaning provided in section 104 of S. 976.

INDUSTRIAL WASTE STREAMS

You asked AISI to identify those industrial waste streams that pose the greatest
concern to human health and the environment, and to comment on whether some
industrial wastes contain toxic constituents at levels as high as some hazardous
wastes. Wastes represent a potential hazard only to the extent that any hazardous
constituents contained in the material can be released into the air, water or land.
The relative concentration of a hazardous constituent in a waste is sometimes a
major factor in the composition of that waste's leachate. However, if that constitu-
ent is chemically bound to other elements or compounds that render the constituent
immobile or virtually unleachable, the concentration of the constituent is of little
consequence.
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This principle is strikingly illustrated in chemical stabilization technology, which
EPA has adopted liberally in specifying "Best Demonstrated Available Technology"
for purposes of RCRA's Land Disposal Restrictions program. Such chemical stabili-
zation techniques treat hazardous wastes to render them less hazardous or even
non-hazardous. Therefore, the mere presence of hazardous constituents in a waste
should not be the basis for classifying that waste as hazardous or non-hazardous, or
for establishing a regulatory regime for that waste.

ROLE OF THE FEDERAL GOVERNMENT

The appropriate Federal role in developing and implementing an industrial waste
regulatory program is to assure a "level playing field" for all industry by establish-
ing minimum management standards for such wastes. It is my experience that in-
dustrialized States such as Pennsylvania, New York and Indiana have already es-
tablished comprehensive industrial waste regulations. Any measures to establish
such a level playing field should provide flexibility for States, allowing them to in-
corporate Federal standards into existing State programs and to use permit pro-
grams that may vary substantially from the Federal model, but provide the same
degree of protection.

MANAGEMENT STANDARDS FOR INDUSTRIAL WASTE FACILITIES

Not all industrial waste landfills or surface impoundments require liners and
leachate collection systems. Retrofit of existing facilities would be highly costly, and
may offer little environmental benefit. Even in new facilities, elaborate liner and
leachate collection systems ate not justified by the risk posed by the waste being
managed. However, basic ground-water monitoring is probably necessary at all land-
based facilities.

EPA's hazardous waste regulations do not reflect the "degree of hazard" present-
ed by the waste in establishing management standards. In a much preferable ap-
proach, many States differentiate among industrial wastes on the basis of leachate
and other relevant characteristics, and specify management standards accordingly.
AISI recommends that Federal guidelines for industrial wastes use a similar classifi-
cation system.

CORRECTIVE ACTION

S. 976 appears to require corrective action for all releases of hazardous constitu-
ents from any solid waste management unit (SWMU) at facilities managing indus-
trial waste or municipal solid waste and subject to the new permitting require-
ments. The language establishing this corrective action requirement is almost iden-
tical to that used in section 3004(u) of current law.

Section 3004(u) of RCRA requires that any person seeking a permit under Subtitle
C take corrective action for all historic releases of hazardous waste or constituents
from any solid waste management unit at a treatment, storage or disposal facility.
A key issue in the development of regulations to implement corrective action is the
determination of the appropriate point of compliance for ground-water standards.
EPA seems to prefer a point of compliance at the boundary of each and every
SWMU at a facility, while AISI believes that protection of human health and the
environment can be assured by meeting ground-water standards at the property
boundary of the entire facility.

To explore the cost implications of these interpretations, AISI retained an experi-
enced consultant, Remcor, Inc., to analyze the impact of corrective action on a hypo-
thetical steelmaking facility with the point of compliance at each SWMU boundary.
The processes, products, operating history, waste streams, number of SWMUs, and
geological settings of the model facility represented a typical American steel plant.
The study revealed an estimated cost of $3 billion for the steel industry to design
and implement required corrective measures with the point of compliance at the
SWMU boundary.

To consider the alternative to this extremely costly situation, AISI directed
Remcor to conduct a supplemental study to determine the change in corrective
action costs that would accompany a shift in the point of compliance from the
SWNU boundary to the plant property boundary. The study demonstrated that such
a change could result in a reduction in cleanup costs of at least 50 percent, without
significantly reducing the degree of protection of human health and the environ-
ment.

In the consideration of alternative points of compliance, it is prudent to recognize
that SWMUs are located on industrial sites not accessible to the general public. Pro-
oedures much less costly than the massive removal and redeposition of contaminat-
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ed SWMUs and soils, and extensive treatment of ground water onsite, will be ade-
quate to assure that the public is never exposed to contaminated ground water.
Also, today's practical reality is that real estate transfers will require cleanup on
the property to levels commensurate with intended use.

AISI appreciates Senator Durenberger's efforts to support our proposed changes
in section 3004(u), and the bill he introduced previously recognizes this concept, in.
cluding a mechanism for addressing any contamination remaining on the property
at the cessation of active manufacturing operations. (S. 1002, May 16, 1989, defines
corrective action for the steel industry as including ground-water compliance at the
facility property boundary.) Therefore, as a point of compliance at the property
boundary neither poses an imminent risk to the general public, nor precludes plant-
wide cleanup activities when ultimately needed, it seems that a point of compliance
at the SWMU boundary represents "cleanup for cleanup's sake".

The public policy goal of any corrective action requirements should be to prevent
or contain and remediate the flow of industrial contamination beyond the bound-
aries of an industrial site, not to impose unnecessary and prohibitively expensive
requirements to remediate individual SWMUs within each site. Therefore, AISI re-
quests that you direct EPA to specify a facility's property boundary as the point of
compliance for ground-water standards, at !,ast for the steel industry. As you know,
AISI has been seeking changes in section 3004(u), and we would urge you to incorpo-
rate those changes into S. 976, not only for subtitle C corrective action, but also for
any other corrective action requirements adopted for industrial waste streams.

A closely related matter involves financial assurance for corrective action. Compa-
nies must provide financial assurance for the costs to perform the corrective action
required under section 3004(u) of RCRA. It is crucial that EPA develop adequate
and appropriate financial assurance requirements that will not have a devastating
impact on a significant portion of the regulated community. We suspect that EPA
will apply the financial assurance mechanism found in 40 C.F.R. Part 264, Subpart
H to corrective action financial assurance. However, this regulation-which was de-
veloped for the relatively modest hazardous waste closure and post-closure care
costs--does not work in the context of huge corrective action costs.

AISI, as well as other industry associations we have talked with, believes that
new financial assurance regulations must be developed for the RCRA corrective
action program. Such regulations should be structured to measure the financial
strength of companies, reflect recent changes to required accounting practices, and
provide flexibility in providing means to fulfill financial assurance obligations. A
legislative mandate would be helpful in assuring that an appropriate financial as-
surance mechanism is implemented for corrective action. Again, this is necessary
both for section 3004(u) corrective action and for any other corrective action require-
ments for industrial waste.

SOLID WASTE RECYCLING

Although we recognize that the recycling operations of some companies have not
been completely environmentally sound, AISI does not believe that this justifies the
regulation of all solid waste and secondary material recycling activities. To deter-
mine the types of recycling activities that should be regulated, consideration must
be given to both the nature of the material being recycled and how it is being man-
aged. For example, we do not believe that it is necessary to regulate recycling activi-
ties that are similar to production operations, such as the blending of wastewater
treatment sludge with other raw materials that comprise the feed to a sintering
plant, a key part of a steel mill.

The steel industry has several examples of recycling activities for materials that
would be considered hazardous wastes if they were not exempt from RCRA regula-
tion. These secondary materials are now handled in such a way that they pose no
threat to human health and the environment, and additional regulation would pro-
vide no environmental benefit. Spent pickle liquor (K062), a high volume wastes-
tream, is commonly used beneficially as a water treatment chemical. K062 destined
for use in water treatment is not regulated under RCRA. Spent pickle liquor is also
typically regenerated to recover usable acid. That process is not regulated under
RCRA, except for storage facilities.

Another example of such recycling is coal tar decanter sludge (K087). K087 is typi-
cally returned to the coke ovens from which it originates. Under the recently pro-
mulgated EPA rule regarding burning of hazardous wastes in boilers and industrial
furnaces (BIF), the practice of recycling X087 to the ovens is exempt. This exemp-
tion was based upon an AISI demonstration and petition that coke produced when
recycling K087 was no different than coke produced in the absence of that recycling.
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Other coke plant wastes recently proposed for listing as hazardous are also proposed
for exemption from regulation if recycled to the coke ovens.

Electric arc furnace dust (K061) is subject to the land disposal restrictions, requir-
ing the material to be stabilized prior to land disposal or to be processed in high
temperature metal recovery (HTNR) units. K061 that is returned to the furnace,
whether directly or after briquetting or pelletizing, is considered beneficially recy-
cled and not subject to RCRA regulations. This exemption should continue.

Where regulation of recycling activities is justifiable, our preference is the liberal
use of the class permit or permit by rule, without the imposition of costly and large-
ly unnecessary permit requirements such as post-closure care, financial assurance,
and plant-wide corrective action.

COMMOD1TY-SPSCWIC MINIMUM RECYCLED CONTENT AND UTILIZATION STANDARDS

In the interest of promoting more recycling to conserve natural resources, reduce
energy consumption, and minimize waste, S. 976 proposes nationally mandated min-
imum standards for recycled materials in various commmercial products. The pri-
mary thrust of these proposals is recycling of post-consumer materials. AISI is con-
cerned with the provision in section 302 (new section 6006 of the Act) that directs
EPA to promulgate commodity-specific recovery and utilization standards for metals
and other materials based on the maximum feasible recovery and utilization rates
on the basis of the '"est available recycling and manufacturing technology and
practices".

Steel is presently the most recycled material in commerce, and more steel is recy-
cled than all other materials combined. Scrap accounts for well over half of the raw
steel production in the United States. However, steel scrap is not used in the same
proportion in all steelmaking processes or for the production of all steel products.
Commodity-specific utilization standards must recognize the two fundamentally dif-
ferent ways steel is produced in the U.S. today. Electric arc furnaces (EAFs) use vir-
tually 100 percent scrap, but produce only 39 percent of domestic steel. Basic oxygen
furnaces (BOFs) use 15 to 25 percent scrap combined with smelted iron ore, and
produce 59 percent of domestic steel.

These ratios of recycling rate to total production would be virtually impossible to
change over the compliance period suggested in S. 976; moreover, it would make no
practical sense to do so. BOFs are located in larger integrated mills that produce
flat-rolled steels such as those used in the automobile, appliance, and container in-
dustries, applications that cannot customarily be accommodated by the EAF proc-
ess. The nature of the BOF process prevents the use of substantially more scrap
without incurring energy penalties. In addition, quality and process control consid-
erations dictate the types and amounts of scrap that can be used in the steelmaking
process, both for BOFs and EAFs.

In addition to recognizing the different steelmaking processes in any recycling
equation, the different scrap types involved in steel production must be recognized
as well. Scrap can be divided into three major categories: recirculated scrap, prompt
industrial scrap, and post-consumer scrap. Recirculated scrap is generated within
the steel plant. Prompt industrial scrap is produced during the manufacture of steel
products such as automobiles, cans, and appliances. Post-consumer scrap has been
used by consumers and may include shredded automobiles, steel from building dem-
olition, discarded appliances, or steel cans or other steel products recovered from
municipal waste.

It is just as important to recover recirculated and prompt industrial scrap, which
account for the majority of the BOF charge, as it is post-consumer scrap. With in-
creased yields and manufacturing efficiencies, the amount of recirculated and
prompt industrial scrap is expected to decrease. Therefore, more post-consumer
scrap will be needed to account for that shortfall. However, even with these trends
quality considerations will limit the proportion of post-consumer scrap used in
BOFs.

We are particularly concerned with sction 304 (amending section 6002 of existing
law), which requires a Federal procuring agency to "give preference in procurement
to items produced with the highest percentage of recovered materials practicable",
and with section 306 (adding a new section 6008 to the Act), which specifies that a
minimum of 50 percent of certain materials-including ferrous materials-used in
the performance of Federal contracts worth $1 million or more be produced from
recycled materials. In light of the range of percentage of recycled materials feasibly
incorporated into different steel production processes, sections 304 and 306 would
leave certain producers at a significant disadvantage. In the case of structural prod-
ucts, for example, which can be made in either scrap-based EAFs or ore-based BOFs,
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this requirement could effectively preclude BOF operators from supplying the steel
for such contracts. The 50 percent goal would be unattainable with BOFs.

Accordingly, AISI recommends that Sections 304 and 306 be 9, nended to acknowl-
edge the fact that fundamentally different processes are often used to produce the
same product. AISI supports efforts to provide incentives for increased recycling of
materials. However, the approach of S. 976 to encourage recycling by establishing
commodity-specific minimum recycled content and utilization standards must have
realistic and attainable goals that reflect the realities of processing technology and
the important need to recycle materials other than those classified as post-con-
3umer.

INTERSTATE WASTE TRANSPORT

As the municipal solid waste problem has grown in the U.S. and local govern-
nients have been faced with rising disposal costs and scarce landfill space or inciner-
ator capacity, the transport of municipal waste to other States or regions of the
country has become a common occurrence. In some cases the receiving States are
confronted with their own landfill capacity shortages and have tried to take meas-
ures to limit or ban out-of-state wastes. In litigation involving these actions the
courts have usually rejected these efforts because they -abridge principles of free
interstate commerce.

Several legislative proposals have been made that would allow States to restrict
disposal of wastes shipped from other States. Measures of this nature could be taken
if the State of generation could not show that it had a solid waste management plan
with adequate capacity to address its own needs. Some proposals do not require even
such preconditions.

Municipal solid waste is generated throughout the U.S. and has traditionally been
managed by local governments. It makes sense to expect State and local govern-
ments to provide means for proper disposal of those wastes. Among the disposal op-
tions for local governments, however, should be the ability to make arrangements
with disposal firms in other regions of the country where disposal facilities can be
more readily sited for geological, economic, or social reasons.

Hazardous waste disposal facilities must comply with much more rigorous siting
and operational requirements than municipal solid waste landfills. As a result,
there are relatively few RCRA-permitted hazardous waste facilities in the U.S., and
some States have no such facilities. If interstate transport of hazardous wastes is
allowed to be banned or taxed at exorbitant levels, it will be impossible for industry
to dispose of wastes that are generated on a routine basis or in connection with
cleanup of waste sites.

Any efforts designed to restrict the interstate transport of wastes in the U.S.
should recognize the need of local governments to have a range of options to deal
with their municipal solid waste disposal problems, including contractual arrange-
ment with firms outside State boundaries. Interstate transport of hazardous wastes
should not be restricted because of the limited number of permitted facilities that
can process such wastes. Principles of free interstate commerce should be retained
for all waste transportation. To the extent that Congress feels compelled to address
the interstate transportation of municipal solid waste, the legislation should be care-
fully drafted to exclude industrial waste streams.

MANAGEMENT OF USED OIL

Oil is widely used as a lubricant for a variety of processes in steel plants. As such,
used oil is present in some quantity in many steel plant wastes and recyclable mate-
rials.

Under existing RCRA requirements, used oils are already adequately regulated if
they are used as fuels and fail to meet used oil fuel specifications, or othervise ex-
hibit any of the characteristics of a hazardous waste (i.e. corrosivity, reactivity,
ignitability or toxicity). These existing requirements are sufficient to limit the po-
tential environmental threat of the mismanagement of used oils.

If used oil were listed as a hazardous waste, millions of tons of othervise non-haz-
ardous materials in the steel industry, including ferrous scrap, wastewater treat-
ment plant sludges, wastewater, mill scale, and other plant wastes would be classi-
fled as hazardous wastes under EPA's "mixture rule". The mixture rule designates
a solid waste as hazardous if it is mixture of a solid waste and one or more hazard-
ous wastes listed in Subpart D. classification of these materials as hazardous wastes
would create huge waste management problems for the steel industry and add need-
less operating costs.
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Furthermore, broad hazardous classifications of used oils would discourage or in-
hibit beneficial and environmentally acceptable recycling activities of used oils and
other materials that contain incidental quantities of used oils. AISI believes that
stringent used oil permit requirements should not apply to generators that recycle
their own oils. For example, steel companies routinely filter rolling mill oily waste
streams and reuse the recovered oil on-site. Such on-site activities are adequately
regulated under the existing regulations.

AISI is pleased that S. 976 does not categorically list used oil as a hazardous
waste. Those oils that exhibit hazardous characteristicS and the associated recycling
activites can be effectivly regulated under existing requirements.

TAXES ON VIRGIN MATERIALS

To stimulate recycling and greater utilization of secondary materials, proposals
have been made to impose taxes on virgin materials used in the manufacture of
packaging or certain other products. Many consumer products serve a similar func-
tion but are made from different materials. For example, food or beverage contain-
ers can be made from steel, aluminum, glass, plastic, or paper, or combinations of
these materials. Each product is made from a distinct manufacturing process involv-
ing inherently different weights of virgin materials and varying degrees of flexibil-
ity or interchangeability between virgin and recycled materials.

Virgin materials taxes established at a flat rate on a per ton basis would auto-
matically discriminate among competing products and would cause market disloca-
tions if set at a level high enough to influence market behavior. Such a tax could
distort the allocation of resources among industry sectors and inhibit growth in the
affected industries. A variable tax rate to mitigate against these effects would in
itself be arbitrary and excessively complex.

Other practical problems, such as determining the material subject to the tax, or
the proper point in the production process to impose the tax, would add to the com-
plexity of the administration of any vi gin materials tax. For example, in the case
of iron ore used in steel production, a determination would have to be made as to
whether the virgin material is the total amount of iron-bearing ore, or the iron con-
tent of the ore, which may be only 40 percent. In addition, there is no practical way
to determine the virgin material content of imported steel products. While it may be
possible to impose burdensome recordkeeping requirements on domestic producers
to allow administration of a tax, it would be difficult to impose or enforce similar
requirements on foreign producers. Thus, suppliers of domestic products would be
placed at a competitive disadvantage relative to foreign suppliers.

RCRA reauthorization legislation should not include provisions imposing any type
of tax on virgin materials used in the manufacture of packaging products. Such
taxes would affect different products to different degrees, distort markets, adversely
affect the nation's international trade balance, and unnecessarily complicate the ad-
ministration and collection of taxes.

"DERIVED FROM" AND MIXTURE RULES

Two related provisions of the hazardous waste regulations that have led to unnec-
essary management costs and practices are the "derived from" rule and the mixture
rule. Under the "derived from' rule, the residues of treatment continue to be regu-
lated as hazardous waste, unless affirmatively delisted, if the residues were pro-
duced from the treatment of a listed hazardous waste. The mixture rule states that
solid waste is a hazardous waste if it is a mixture of solid waste and one or more
listed hazardous wastes.

Although EPA's rationale for the mixture rule was to prevent generators from
evading subtitle C of RCRA by comingling listed waste with nonhazardous solid
waste, even the Agency recognized that the rule could create some inequities. The
following example from one of AISI's member companies illustrates one such inequi-
ty.

At one time the Plant used electroplating processes for the electroplating
of chromium on carbon steel sheet. The estimated average and maximum
flowrates of wastwaters from these processes during 1980 were 0.6 and 1.0
million gallons lr. r day (MGD), respectively. This wastewater discharged
through a process wastewater sewer system to a central wastewater treat-
ment plant. The estimated average and minimum total process wastewater
influent flowrstes to the treatment plant during 1980 were 58.8 and 20.3
MGD, respectively. Therefore, wastewaters from the electroplating process
averaged about one percent, and did not exceed about five percent, of the
total treatment plant influent flowrate during 1980. Nevertheless, because
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of the presence in the wastewater treatment plant of a small volume of
electroplating wastewater associated with a listed hazardous waste (F006),
the entire production of treatment plant sludge-about 40,000 tons per
year-was subject to management as a hazardous waste.

AISI recommends, therefore, that RCRA reauthorization legislation establish a de
minimis level for hazardous waste constituents, below which mixtures of listed
wastes and solid wastes would automatically be exempted from the effect of the
present mixture rule. A similar logic should be applied to the "derived from" rule.
This reauthorization bill provides the best opportunity to correct the distortions and
inequities created by the mixture and "derived from" rules.

ADDITIONAL COMMENTS ON S. 976

The proposed title 11 of S. 976, Toxics Use and Source Reduction, should take into
consideration the requirements of the Pollution Prevention Act of 1990, as well as
the significant response of American industry to EPA's voluntary pollution preven-
tion initiative, the "33/50" program.

In section 202, the bill states that EPA "shall consider" best toxics use and source
reduction methods currently available when setting goals. AISI prefers the language
"shall base them on. . .". This section also requires EPA to develop goals "taking
into account the cost of achieving such reduction." AISI supports cost consideration
in determining goals, and suggests that the language regarding the scope of such
consideration be made more clear.

AISI strongly suggests that the products and packaging advisory board that would
be established under section 203 include a representative of the steel industry.

As steel -cans are an important source of post-consumer scrap, AISI is pleased to
see the specific mention of steel cans in the proposed State collection programs in
section 203.

Section 403 would establish a one-year deadline to obtain a State permit for notifi-
cation in States with existing permitting systems. This deadline would be very diffi-
cult for most overburdened State environmental agencies to meet, posing major
problems for facility owners and operators. Therefore, AISI recommends at least a
two-year window to obtain a State permit for notification requirements.

Section 403 would also provide for the possible exemption from permits for recy-
cling facilities as well as their exemption from the permit fee. This section would
place a cap on the waste tonnage used to determine the permit fee. If a permit pro-
gram is retained for such industrial wastes, these provisions should be included.

Thank you for the opportunity to present the testimony of the American Iron and
Steel Institute. At a later time, AISI may submit specific legislative suggestions on
these and other aspects of S. 976.

PREPARED STATEMENT OF WILLIAM H. SHEA

Good morning Mr. Chairman and members of the committee. My name is Bill
Shea, and I am the Vice President of Operations for USPCI. I am pleased to be here
today to discuss Senate Bill S. 976, The Resource Conservation and Recovery Act
Amendments of 1991, and how USPCI manages industrial waste. However, before I
start, I would like to briefly tell you about USPCI.

USPCI, Inc. is a wholly owned subsidiary of the Union Pacific Corporation and is
an integrated national industrial and hazardous waste management company with
over two decades of experience in the environmental field. We are committed to
using advanced technologies to ensure safe, efficient and responsible waste treat-
ment, recycling and disposal operations. Our company operates land disposal facili-
ties, ash management facilities, recycling facilities, PCB management facilities, a
national laboratory, transportation services and remediation services. We are also
developing incineration capacity in two States and additional land disposal capacity
in another. In short Mr. Chairman, USPCI is a full service industrial and hazardous
waste management company committed to helping other industries manage their
waste and the potential liabilities associated with their waste in a safe and environ-
mentally sound manner.

Mr. Chairman, your letter of invitation asked us to comment specifically on Sec-
tions 403 and 404 of S. 976, The Resource Conservation and Recovery Act Amend-
ments of 1991. Section 403 specifies the minimum criteria States must adopt for a
permitting program for non-hazardous waste. Because USPCI is an industrial and
hazardous waste management company, we already meet most of the facility report-
ing requirements contained in the bill. We believe most States are moving toward
this type of program. However, this type of Federal requirement will hasten the
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process and will ensure sound programs which are consistent from State to State.
Though we support this section as a whole, we would offer one suggestion. We be-
lieve that establishing a five year permit life is too short. A ten year term with a
five year review would be more reasonable and makes more efficient use of the lim-
ited regulatory and technical staff at the State level while still protecting human
health and the environment.

Section 404 specifies minimum criteria for the construction of municipal solid
waste landfills, requires EPA to issue guidelines for industrial waste landfills, and
sets out design and operating criteria for municipal solid waste incinerator ash
management. USPCI does not manage municipal solid waste, and we believe it
would be inappropriate for us to comment on provisions that deal with waste we do
not manage. We do, however, manage industrial waste and are permitting a facility
to manage municipal incinerator ash.

Almost three years ago, USPCI formed a separate subsidiary, Municipal Services
Corporation, to develop and implement comprehensive municipal solid waste incin-
erator ash programs. During these three years, we have invested a great deal of
time and money toward researching the characteristics of municipal incinerator ash
and developing management programs for both its disposal and recycling.

While we support most of the provisions of Section 404 as they pertain to munici-
pal incinerator ash, we do have a few recommendations.

Municipal incinerator ash should not be regulated in any part under Subtitle C of
RCRA. Municipal incinerator ash is by no means a hazardous waste. Results of the
recent EPA sponsored CORRE Report demonstrated that although laboratory, leach-
ing te.'ts may produce failing results, actual ash- monoill tield leachate, tests at
near Federal drinking water standards for metals, and at virtually zero levels for
dioxins and furans. The use of any Subtitle C provisions to regulate the manage-
ment of municipal incinerator ash would only cloud its staus creating a very real
problem of public misconception. Even if only a few hazardous waste guidelines are
used, as Section 404 proposes, it is logical to conclude that the public will consider
the ash as hazardous. As a result, the siting and permitting of ash monofills will be
placed in real jeopardy. We believe municipal incinerator ash should be regulated
under a separate set of regulations or under Subtitle D. The EPA has an array of
data on municipal incinerator ash and is equipped to promulgate and issue regula-
tions for its management separate from Subtitle C.

We also do not believe municipal incinerator ash should be co-disposed with mu-
nicipal garbage. Research indicates that a much higher level of metals may leach
from the ash if it is co-mingled with municipal solid waste.

We do have some concern with the proposed regulation of industrial waste in S.
976. There are roughly 180 million tons of municipal solid waste and 250 million
tons of hazardous waste generated in this country each year. Statutorily mandated
requirements exist for hazardous waste landfills, and your legislation would require
standards for municipal solid waste landfills and municipal incinerator ash land-
fills. However, on the industrial waste side, where an estimated seven billion tons
are generated annually, S. 976 would leave it to the EPA to develop criteria. Indus-
trial waste is generated in volumes larger than municipal solid waste and hazardous
waste combined, and is potentially more hazardous. Given the length of time it has
taken the EPA to develop and issue regulations for municipal solid waste landfills,
we believe -it would be prudent for the committee to consider statutory landfill re-
quirements for industrial waste.

Our concern regarding industrial waste is not necessarily industry or waste-type
specific. Many industries produce waste classified as non-hazardous even though
some of this "non-hazardous" waste contains hazardous constituents at concentra-
tions equal to or greater than constituent concentrations that are considered a haz-
ardous waste under RCRA Subtitle C. Industrial waste may present a potential
threat to human health and the environment if it contains toxic or hazardous con-
stituents which could be- released into the environment through leaching or other
degradation mechanisms. Such wastes are produced by a variety of industrial proc-
esses and remedial actions, and pose a concern to human health and the environ-
ment only when managed improperly. It is the mismanagement of industrial waste,
not necessarily the wastes themselves, that represents the greatest threat.

Short of a complete revamping of the RCRA hazardous waste classification, we
believe it would be wiser to establish technical requirements for industrial waste
disposal that provide the requisite protection. This type of protection would require
ground water monitoring, synthetic liner systems, leachate detection, collection and
removal systems, and operational and management procedures which would ensure
the proper and safe management of industrial waste. The Federal Government
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should develop and establish the minimum program requirements and delegate the
management of the program to the States.

By establishing a floor from which to work, States will be able to implement their
programs very quickly. We support this concept because we have seen it work. We
are currently in the process of operating, constructing or permitting these types of
cells in four States: Utah, Oklahoma, North Dakota, and Minnesota. What we have
found in each of these States is that our design and operation procedures for a Sub-
title D industrial waste facility exceed the requirements of the State. Through the
development and permitting of our facilities, State regulators have begun to recog-
nize the environmental safeguards that can be achieved through a technically ad-
vanced facility, and as a result, their awareness of what is reasonable and practica-
ble has been increased. In fact, we believe that where we were once in excess of the
standard, the design and operation of our facilities has now become the standard
expected by regulators. USPCI manages industrial waste in a number of ways.
Sometimes this waste is disposed of in one of our hazardous waste cells, but most
often it is managed in one of our industrial waste cells. The minimum design stand-
ard for our industrial waste cells is close to the design standard for a hazardous
waste cell. At a minimum, our cells are built from the ground up, and in ascending
order consist of: a 60 mil synthetic liner, a leachate- collection system, an additional
60 mil synthetic liner, an additional leachate collection system, a non-woven geotex-
tile filter fabric, and two feet of protective soil. When the cell has been filled, it is
typically capped .w.th ti, feet of compacted clay, a 60 mil synthetic liner, a High
Density Polyethylen' IDPE) drainage net, a non-woven geotextile filter fabric, two
feet of protective soil, and a layer of gravel. We have provided a handout of our cell
design (Attachment A) so you can better visualize the composition. These cells are
also subject to ground water monitoring and leachate collection and management.
We also require and maintain a number of operating records associated with the
management of industrial waste which include: documentation of the quantities and
volumes of waste received, maintaining a manifest or bill of lading, an analysis of
the waste to ensure it is industrial waste, and a dimensional grid of the cell to plot
the location of the waste within the cell. As part of our testimony, we have provided
the committee with a document which goes into greater detail about the operation
and maintenance of our industrial waste cells (Attachment B) along with a docn-
ment explaining our waste acceptance procedures (Attachment C).

Why do we exceed State requirements for the management of industrial waste?
For two basic reasons. One, industrial waste, if managed improperly, can be just as
harmful to the environment, our employees, and the public as hazardous wase; and
two, our customers, both in industry and government, require this type of manage-
ment to help protect them from future liability associated with mismanagemert or
insufficient management of these waste streams.

Mr. Chairman, we have prepared a list of some of the industrial wastes that we
manage and have submitted it as part of our testimony (Attachment D). Some of
these wastes, such as computer industry magnetic tapes which contain heavy
metals, or certain mining wastes, can be extremely damaging to the environment
when put into an unlined or substandard landfill, or co-disposed with municipal
solid waste. However, with no existing Federal minimum technology requirements
for industrial landfills, this can and does happen.

Mr. Chairman, our last reason for suggesting standards for industrial waste land-
fills concerns characteristic hazardous waste. It is not unusual for a waste that is
classified as a characteristic hazardous waste under Subtitle C to be treated below
the characteristic level and disposed of in a Subtitle D municipal solid waste land-
fill. A listed hazardous waste may not be disposed of in such a fashion. A listed
waste must be treated and disposed of in a hazardous waste landfill. We believe that
this treated characteristic waste should also be required to be disposed of in a haz-
ardous waste landfill or at a minimum, a landfill that has a multiple liner system,
leachate collection, and ground water monitoring.

As I stated earlier, we also build this type of cell because our customers want it.
Industry today is very cognizant of the potential Superfund liability associated with
its industrial by-products. By using a technically advanced facility such as ours, in-
stead of the local landfill, generators reduce the likelihood of becoming a potentially
responsible party in a Superfund cleanup or having to pay for a future remediation
project. This type of liability protection is realized in a number of ways. First, gen-
erators have an interest in using a financially stable waste management company.
Because of the joint and several liability associated with CERCLA, if a generator
chooses a company that goes out of business, the generator may end up being the
only "deep pocket" left to fund the remedial actions at a poorly managed facility.
As a Union Pacific Company, USPCI offers the type of financial stability most gen-
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erators are looking for. Send, and most important, because of our design stand-
ards, our compliance programs, and our environmental monitoring programs, the
chances of a generator being exposed to future clean-up liabilities are significantly
reduced.

Mr. Chairman, non-jiazardous waste produced by industry can be just as problem-
atic as hazardous waste to both the generator and the environment. Many compa-
nies realize this, and we at USPCI will continue to use advanced technology to help
ensure the protection of human health and the environment and to safeguard our
customers against unwanted liability.

Mr. Chairman, this concludes my comments, and I will be happy to answer any
questions.

[An attachment to this statement has been retained in committee files.]
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Figure 1 - Simplified Flow Diagram for Petroleum Refinery.
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PREPARED STATEMENT OF TIMOTHY E. WIRTH

I want to thank the committee for the opportunity to address you today on your
deliberations regarding the reauthorization of the Resource Conservation and Recov-
ery Act (RCRA). As you consider the issues surrounding RCRA reauthorization and
the pressing issues of hazardous waste recycling and incineration, I wish to draw
your attention to a particular aspect of this hazardous waste disposal-the burning
of hazardous wastes in cement kilns.

This country faces a major public policy challenge in crafting satisfactory ways to
dispose of the enormous volumes of wastes which we continually generate. As land-
fill space shrinks and the environmental impacts of land disposal come to light, al-
ternative options to land disposal must be developed. Recycling and waste minimiza-
tion programs are the options we should be pushing in any legislation.

However, in the pressure to find solutions to shrinking landfill space, we will be
confronted with many other alternatives, and the incineration of hazardous wastes
is one of these. Although incineration may eventually become an option for some
wastes, there is a growing concern that the public health, safety, and environmental
issues related to hazardous waste incineration have not been adequately addressed.
Consequently, many communities face the unsettling prospect of having a hazardous
waste incinerator, and all of its attendant environmental hazards, located near
homes and farms. That concern is heightened when we are talking about burning
hazardous waste in facilities that weren't designed for that purpose, and whose op-
erators are not hazardous waste disposal specialists.

Such is the case regarding the burning of hazardous wastes in cement kilns. In
Colorado, there have been proposals by two companies to burn hazardous waste in
three cement kilns. These companies want to use these old kilns to incinerate haz-
ardous waste, and in some cases use the ash by-product in the cement produced. The
nearby communities are rightfully concerned about the possible release of air toxins
from the operation of these kilns, and they are also concerned about the storage and
handling of the hazardous wastes at-these facilities.

Consequently, I have introduced S. 1108 to address the public health, safety, and
environmental issues surrounding the burning of hazardous wastes in cement kilns.
This bill would direct the Environmental Protection Agency (EPA) to institute a
two-year moratorium on the burning of hazardous wastes in cement kilns. During
this moratorium, the EPA is directed to thoroughly examine the environmental and
public health risks involved with the burning of hazardous wastes in cement kilns.
It is vitally important that we examine this practice, as the possible toxic releases
from the burning of hazardous wastes in these kilns can have devastating impacts
to public health as well as to the agricultural products produced on nearby farms.

Mr. Chairman, the matter of burning hazardous waste in cement kilns has been
an on-going controversy in this country. In 1980, the EPA developed regulations im-
plementing Subpart 0 regulations under RCRA. These regulations were designed to
regulate the incineration of hazardous wastes. However, because of a loophole, these
regulations did not apply to the burning of hazardous wastes in boilers and industri-
al furnaces (BIFs). Since that time, the Combustion Section of the Office of Solid
Waste (OSW) at the EPA has been developing regulations designed to manage and
regulate the burning of hazardous wastes in BIF facilities including cement kilns.

These regulations, known as the "BIF" rules, became effective this August. How-
ever, many individuals, including concerned citizens and officials within the EPA,
are raising serious questions about the scope aid effectiveness of the new BIF rules.
Given these serious concerns surrounding the BIF rules and the fact that the burn-
ing of hazardous wastes pose serious potential risks, I believe it is very important
that we stop and reevaluate this activity. We owe it to the communities that exist
near these cement plants to revisit the BIF rules and to satisfactorily evaluate the
environmental safety of cement kiln hazardous waste incineration. That is what my
bill is intended to do. Since introducing that bill, I have heard from many Colorad-
ans who would like the moratorium to extend to at least five years, and who would
like the NIH or some other agency independent of the Environmental Protection
Agency to conduct the study of potential health hazards. I hope the committee will
give these proposals serious consideration.

Since I introduced S. 1108, 1 have heard from communities across the country who
are concerned about proposed or already operating incineration of hazardous waste
in cement kilns. Communities in Illinois, West Virginia, Georgia, and Wyomiffg
have all expressed support for S. 1108. This concern indicates that this issue is not
limited to Colorado but is indeed national.

Mr. Chairman, my bill addresses only a small part of the hazardous waste situa-
tion. But it is a piece of the picture that highlights many of the most important
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issues you face in reauthorizing RCRA the need to promote waste recycling and
waste minimization over quick and dirty disposal options, the need to assure protec-
tion of public health, and the need to reassure the public and gain its-confidence
before allowing a disposal option to be put into widespread use.

I thank you for the opportunity to speak to you on this matter and I hope that
you have productive debate on these challenging topics.

PREPARED STATEMENT OF RICHARD C. FORTUNA

I. INTRODUCTION

The Treatment Council is a national association of firms committed to the pri-
mary use of high-technology treatment and to the restricted use of land disposal in
the management of hazardous waste. The Council is the largest organization repre-
senting commercial hazardous waste treatment and management firms and equip-
ment manufacturers. The Council's member companies are engaged in the treat-
vient-and management of hazardous wastes through the use of reclamation; solidifi-
cation; fixation; neutralization; chemical and biological destruction and treatment;
thermal destruction through the use of incineration, cement kilns and other indus-
trial furnaces, wet oxidation and pyrolysis; and the appropriate use of land disposal
subject to necessary restrictions and pretreatment.

The Council was the only industry group to support the 1984 reforms to RCRA
and has consistently participated in all phases of its implementation. Regarding re-
cycling issues, the Council has joined local citizens, and State and Federal enforce-
ment efforts in Louisiana and New Jersey to stop sham recycling and bring it under
necessary environmental controls. The Council will also be releasing a site-by-site
analysis of past and present recycling practices in the near future.

The Council commends the committee for its previous oversight efforts on the
sham recycling question ("Sham Recycling," S. Hrg. 100-633, 1988) and for the in-
troduction of two bills (S. 976 and S. 982), both of which would bring an end to the
"legal dumping" that is occurring through RCRA's recycling loopholes. We would
also urge the committee to hold additional hearings on other aspects of the RCRA
hazardous waste program, specifically the scope of materials covered and deficien-
cies in EPA's implementation of the land disposal ban program.

I. OVERVIEW

* Recycling is risky business; the practices of the past have left a legacy of Super-
fund sites across the country

-Thirteen (13) of the fifty (50) worst sites on Superfund's National Priority List
(NPL) are recycling facilities (See Attachment A at end of testimony.)

-Overall, twenty percent (20 percent). or 239 of 1.211 sites of Superfund's NPL
were caused by uncontrolled recycling practices, or uncontrolled disposal of recy-
cling residues or "special" wastes (i.e., fly ash, smelting wastes, cement kiln dust)
that still enjoy unregulated status. (See Attachment C.)

-Virtually every State has been affected by unregulated recycling practices with
44 States having at least one (1) Superfund NPL site caused by uncontrolled recy-
cling practice. (See Attachment B.)

* Most recycling practices remain unregulated today and amount to little more
than the legal dumping of hazardous wastes. (See Attachment D.)

-There are three (3) basic categories of recycling exemptions contained in RCRA:
Jurisdictional, managerial, and residual.

-The jurisdictional exemptions exclude from all RCRA controls any firm which
claims that they: (1) directly reuse a waste as a product, (2) directly reuse their
waste as a feedstock, and (3) recycle their waste in a "closed loop" system. All three
of these "all or none" jurisdictional exemptions are self-implementing. self-policing,
require no prior Agency review, and have no health or environmental basis or re-
strictions to them. Thus, the most important decision in all of RCRA is left to the
honor system.

-Even for those recycling practices that the Agency considers to be within the
scope of RCRA, there are no management standards on the recycling practice itself.
While the storage and transportation of waste to recycling facilities is largely regu-
lated, the actual recycling practice is almost universally exempt from controls.
Thus, we have better controls on the storage of the waste than on the very practices
that have led to uncontrolled releases at Superfund sites.

-Aside from the residues of solvent recycling, no other residues or recycling oper-
ations are specifically listed as hazardous waste under RCRA and are only subject to
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the much more tax standards for characteristic wastes. Moreover, the Bevill exclu-
sion is continuing to mask and override RCRA controls for recycling residues pro-
duced by cement kilns. metal smelters. and general combustion furnaces producing
fly ash. The Bevill "special waste" exclusion for mining wastes, fly ash, and cement
kiln dust is continuing to override the basic protections of RCRA by designating
these materials as special wastes, rather than hazardous wastes, despite clear Con-
gressional directives to the contrary in the 1984 Amendments.

* Sham and unregulated recycling of legitimate practices are both sources of en-
vironmental damage.

-While many are familiar with infamous sham recycling practices throughout
the country, unregulated used oil recycling, battery recycling, metal recycling, etc.,
are an even greater cause of environmental damage than sham recycling operations.
• Both S. 976, and S. 982 effectively address RCRA's recycling loopholes, al-

though both bills could benefit from additional environmental safeguards to ensure
that all recycling practices are nevertheless conducted in an environmentally sound
manner.

* RCRA's jurisdictional lines must be based on objective environmental princi-
ples, not subjective, qualitative indicators.

-The basic jurisdictional exclusions for direct reuse as a product, direct reuse of
waste as a feedstock, and closed loop recycling are sound in concept, but flawed in
practices under existing regulation.

-These exclusions must be limited by environmental criteria to ensure that
wastes are not placed on the open ground during the recycling operation, that other
non-recycled toxic constituents are not tossed in "for the ride", and last, the Agency
must conduct prior review to determine proper eligibility for the exemptions and
their compliance with the environmental conditions upon which they are based.

e The Council believes that the committee should reject the establishment of a
separate subtitle for recycling operations for such an approach only creates new
definitional problems without solving the old ones.

-The most fundamental question to be dealt with in this legislation is what
forms of recycling are subject to RCRA and which are excluded altogether because
they are integrally related to the manufacturing process. Establishing a separate
subtitle does not answer that question. Even with a separate subtitle, the question
still remains as to which recycling practices are so inherently likb manufacturing as
to be excluded from Subtitle C, R, or whatever. To the extent that examination of or
alternative permit processes and management standards are required, then such
changes could be managed with within Subtitle C.

-The experience with the Bevill "special waste" provision should be lesson
enough as to what a separate subtitle will engender: twelve years of delay, inaction,
and ever increasingly creative attempts to redefine one's "hazardous" waste as an
exempt "special" waste. (i.e., designating cement- kiln dust from units burning haz-
ardous waste as an exempt "special waste.")
• We urge the committee to also examine the full range of Subtitle C issues, in-

cluding its scope of coverage and the increasing laxness with which EPA is imple-
menting the land disposal ban program.

I1. RECYCLING IS RISKY BUSINESS; UNCONTROLLED PRACTICES OF THE PAST HAVE LEFT A
LEGACY OF SUPERFUND SITES ACROSS THE COUNTRY

The Council is in the process of finalizing a detailed review of the sites on Super-
fund's NPL where recycling practices or residues have been the sole or principal
cause of the contamination at that site. The Council will be finalizing this report in
the very near future which will also include an analysis of existing recycling prac-
tices where enforcement actions have been taken and/or environmental damages
are occurring. Significant findings from the Superfund NPL review are as follows:
• 13 of the nations 50 worst Superfund leaking hazardous wastes sites were due

to uncontrolled recycling practices or indiscriminate disposal of recycling residues.
See Attachment A. In addition to the 10 ranked sites that fall within the top 50, 2
additional Federal facility sites have been grouped in the top 50 sites [Cal West
Metals (NM), Pearl Harbor Nav Complex (HI)], and Petrochem Recycling Corp.
(UT) has recently been proposed for addition to the NPL (56 FED. REG. 35846) in the
top 50 sites.

e Fully twenty percent (20 percent). or (239 of 1,211) of the entire NPL list is
composed of sites caused by uncontrolled recycling practices or indiscriminate dis-
posal of recycling residues.

* Virtually every State has been affected by uncontrolled recycling practices.
Forty-four States contained at least one of the 239 recycling sites on the Superfund
NPL. See Attachment B.
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0 The recycling practices that have caused or contributed to 239 of the nation's

Superfund sites span the gamut from oil, solvent, battery, metal, PCBs and barrel
recycling, and over-accumulation, reuse of wastes as roadfitl, feedstocks and other
products as well as the reckless disposal of recycling residues and Bevill "special"
wastes from recycling units.

* Used oil recycling is far and away the most prevalent cause of Superfund sites
accounting for 63of the 239 recycling NPL sites. This figure is particularly signifi-
cant in light of the fact that there are only 200 active used oil recycling facilities in
the country today (i.e., facilities that blend used oil for a fuel or re-refine it into
tube oil). See Attachment C.

IV. TODAY MANY FORMS OF RECYCLING REMAIN LrIrLE MORE THAN "LEGAL DUMPING"

A. Most Recycling Causes Of Superfund SItes Remain Uncontrotled Today

1. Regulatory Status Of Superfund Recycling Site Activities
As you can see from Attachment D the historical causes of recycling Superfund

sites remain largely unregulated even to this day. While storage and transportation
of waste material for recycling is controlled in most instances, the actual recycling
practice itself is not. Thus, some of the leading causes of Superfund site contamina-
tion at used oil, solvent recycling, battery, scrap metal, and drum recycling facilities
remain either completely unregulated or largely exempt from controls. See Attach-
ment D.

2. EPA Action At Recycling Sites Occurs Only After The Damage Is Done And Is
Devoid Of Preventive Requirements

In most cases, unless State law has superseded, there are few if any preventive
controls to ensure that wastes are properly contained, and financial responsibility
requirements are met, or that the facility is properly closed and does not become a
ward of the Superfund program. The following are but a few examples of ongoing
releases from recycling operations where the Agency has intervened only after the
damage has been done or where recycling threats are ignored until they become cat-
astrophic:

0 Long Beach, California-A 95 foot diameter tank holding 1.5 million gallons of
an oil/water mixture at the abandoned Wright Oil Terminal is visibly leaking
wastes onto the ground and has prompted the State of California to issue an immi-
nent hazard order to commence immediate cleanup. The oily waste material is
being released onto the ground as we speak, and the Agency has determined that
the contents of the tank is not a waste because it has "the potential to be recycled,"
and has taken no steps to prevent further contamination or catostrophic release.
This determination has significantly delayed initiation of cleanup of this site and
the denial of Federal funds for this effort since the material involved is not a(waste."

e Sioux Fall, South Dakota-The State of South Dakota is currently engaged in a
cleanup effort of the Tri-State Mint Precious Metals Recycling site. The in iscrimi-
nate disposal of acid and metal-containing waste from this site has resulted in the
closure of 2 drinking water wells for the City of Sioux Falls. The enforcement case
was compromised by a lengthy delay in the EPA making a determination as to
whether the waste material involved was either a listed hazardous waste or an
exempt recyclable material. There are no preventive standards for precious metals
reclaimers because according to EPA, such wastes are "inherently valuable" there-
by ensuring proper management.

* Morgan City, Louisiana-The Marine Shale Processors (MSP) facility burns
more hazardous waste than any other site in the country, but for 7 years has
claimed to be exempt from RCRA on the basis that it is a manufacturer of road-
based aggregate, not a hazardous waste incinerator. By merely claiming that their
incineration ash is a marketable "product", the firm has been able to dodge State
and Federal enforcement actions for 7 years. The EPA recently ordered the evacu-
ation of a family living in Stevensonville, Louisiana, whose house was built on
Marine Shale's unregulated ash, due to the high levels of lead concentrations in the
house and the elevated blood lead levels of the children living therein. Despite the
overt nature of this sham, this facility remains fully operational today.
B. Three Categories Of Loopholes: Jurisdictional, Managerial, Residual

1. Introduction
A brief discussion is needed in order to distinguish between the range of RCRA

recycling loopholes and exemptions that:
* Exempt the material and recycling practice from RCRA jurisdiction altogether;
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" Assert jurisdiction, but have not imposed any managerial standards; and
* Exempt treatment residue from further RCRA jurisdiction.
Thus, another way to look at the exclusions under RCRA are those that would

either exempt the entire process and facility, those that only exempt the recycling
unit, and those that exempt the residues from recycling operations. Perhaps the
best way to summarize RCRA's many loopholes is to quote from an article on loop-
holes in RCRA's solid waste definition that was featured in a recent technical jour-

-nal. It stated:

Although the basic rules for defining "hazardous wastes" are relatively
simple, there are a myriad of exceptions to those rules, making Part 261
one of the most complex sections of the hazardous waste regulations. Be-
cause of this complexity and basic desire of hazardous waste generators to
legally avoid regulation whenever possible, we felt that it would be helpful
to our readers to explore the "loopholes" in Part 261. Some are very subtle
and only applicable to selected cases: other are much broader in scope.1

2. Jurisdictional Exemptions-RCRA 's Most Important Regulatory Decision Oper-
ates On The Honor System

There are several exemptions which allow a firm to completely exempt them-
selves from til RCRA controls. The practices/materials so exempted are thus nei-
ther hazardous waste or solid (non-hazardous) wastes. These include:

a) The Jurisdictional Exemptions
" Feedstock Exemption: Materials used as an ingredient or substitute feedstock,
" Product Exemption: Materials used as an effective substitute for commercial

products, and
* Closed Loop Exemption: Materials re-used in a closed loop manner are deemed

to be exempt from all of RCRA jurisdiction as they do not constitute solid waste
management activities. The key to these three exclusions is that the materials must
be directly reused without prior storage or treatment. However, these exemptions
are totally self-implementing, requiring no prior approval or review by EPA, and
are only controlled through individual State assertions of broader jurisdiction.

o Facility Specific Jurisdictional Exemption: Certain materials that are over ac-
cumulated' prior to recycling, materials that are reclaimed and reused in the origi-
nal production process, and materials that are partially reclaimed, may none-the-
less qualify for an exclusion from tll of RCRA jurisdiction if the Regional Adminis-
trator or authorized State approves such exclusions on a case-by-case basis. Thus,
the facility-specific exclusions are similar to feedstock, product and closed loop ex-
clusions except that such materials may be stored, treated, or reclaimed prior to
reuse and still be considered exempt from RCRA solid waste jurisdiction. While the
exclusions require prior Regional Administrator approval, there is a paucity of guid-
ance on the criteria for these exclusions and no public hearing is re uired. These
exclusions do not even appear in the definitional regulations of RCRA, but rather in
the rulemaking procedure section of the regulations. (See 40 CFR 260.30, 50 FED.
REG. 661-6, January 4, 1985).

o Indigenous Wastes: The Agency has asserted that hazardous waste delivered to
a manufacturing facility (i.e, metals reclaimer) for a "production purpose" are
deemed to be indigenous to the production process and thereby exempt from all of
RCRA jurisdiction. The Agency attempted to assert this principle claiming that
K061 electric arc furnace dust from steel production is exempt from RCRA jurisdic-
tion provided it was merely delivered to a metal smelting facility for recovery of
zinc, irrespective of the environmental fate of cadmium, chromium and lead, the
very toxic metals for which the waste was originally listed. The Court of Appeals
has overture,. 'he indigenous principle as an invalid basis for failing to assert
RCRA juris !i - .i over such reclamation facilities; however, the Agency has since
promulgated '.Lier versions of this exemption in the boiler and industrial furnace
rule.

b) Jurisdictional Exemptions Are SelfImplementing, Self-Policing, And Have No
Environmental Basis Or Preventive Safeguards

Of those exclusions that pertain to recycling practices alone, the most trouble-
some are the self-implementing exemptions for waste used as products, waste used
as substitute feedstocks, and to a lesser extent waste used in a "closed loop"

I The Hazardous Waste Consultant, Special Feature: "Loopholes In The Identification And
Listing Of Hcardous Wastes", Vol. 7, Issue 3, McCoy & Asociates, May/June 1989, page 4-1. 45
FED. REo. 33119 (May 19, 1980). 50 FXD. REG. 614 (January 5, 1985).
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manner. The most significant determination that a firm must ever make-is my sec-
ondary material a waste, and subject to RCRA-is a self-certifying, self-implment-
ing honor system exemption which requires no prior review or approval by the
Agency. Significantly, these three process-specific exemptions determine which ma-
terials are a solid waste and which are not. The level of judgment required is such
that the regulations cannot serve as free-standing exemptions without specific ervi-
ronmental safeguards, and without some form of prior EPA determination and su-
pervision.

These conflicting assertions of broad jurisdiction on the one hand are open-ended,
self-implementing exemptions and on the other hand have combined to make the
solid waste definition into something a little better than the legendary definition of
"pornography"; we will know it when we see it.2 The problem in tracking and rec-
onciling apparent conflicts between assertions of jurisdiction and the exemptions is
compounded by the fact that the regulatory language on these exemptions is often
limited to a mere phrase, and the Agency's guidance on its application and interpre-
tation frequently amounts to little more than a patchwork of disjointed regulatory
preambles, guidance letters, and interpretative memos. The other principal problem
with the current solid waste definition is that it attempts to be all things to all
people. Instead of being a straightforward jurisdictional rule which simply distin-
guishes between waste management activities and production practices, particularly
where reuse is involved, the rule attempts to accomplish all the regulatory tailoring
that should otherwise be reserved for the standard setting, permitting and delisting
programs.

. Managerial Exemptions-The Recycling Activity Itself Is Universally Exempt
From Controls

The following activities/materials are considered within RCRA's jurisdiction as
"waste management" activities and are subject to solid waste requirement, but not
Subtitle C preventive controls.

0 Burning for Energy and Materials Recovery: Under court order to comply with
the 1984 RCRA Amendments on February 21, 1991, EPA issued substantive regula-
tory standards for boilers, industrial furnaces and cement kilns burning wastes for
energy recovery. The Agency has exempted however, all forms of burning for mate-
rials recovery, all combustion residues from cement kiln, boiler and smelter units
(as Bevill special waste), and coke ovens burning certain hazardous waste. Moreover,
the Agency has delayed the requirement for such facilities to perform a trial burn,
or proof of performance, for many years.

* Land App lied "Products" Evade Derived-From Rule: A firm placing its waste
on the groundas a "product" is presently subject to less controls than if the same
waste were placed into a hazardous waste landfill. A firm which claims that its
wastes are being placed on the ground as a "product" (i.e., soil conditioner, anti-skid
material, road-base) are currently required to only meet BDAT standarsd for the
land-applied product irrespective of what ecosystem may be affected. However, if
the same waste was not placed on the ground as a "product", it would have to be
treated to BDAT and then placed only into those units land disposal that meet mini-
mum technology standards.

e General Recycling-Facility Exciusion: With the exception of facilities burning
hazardous wastes in non-incinerator units which will be regulated in the near
future, the Agency has explicitly exempted the recycling process itself from any sub-
stantive regulations. [See 261.6(cX1)]. Thus while the storage and manifesting of
wastes to recycling facilities in general is regulated, the actually recycling facility
itself is exempt. In addition, unless specifically listed, the residues from recycling
facilities are only subject to regulation if they flunk the characteristic. Thus, no cur-
rent recycling facility is required to demonstrate compliance with standards for
tanks used in the treatment process, air emission limitations, secondary contain-
ment, financial responsibility, corrective action or other substantive controls to pre-
vent environmental releases during the reclamation process.

* Empty Drum Excluslon: Any hazardous waste remaining in an "empty con-
tainer" is explicitly exempt from RCRA Subtitle C control, even though an 'empty
container may contain up to one inch of residue in the bottom or up to 3 percent by
weight of the total capacity of the container or no more than .3 percent by weigh of
the total capacity of large containers (i.e., those exceeding 110 gallons in size). Thus,
RCRA "empty" drums may still contain appreciable quantities of hazardous waste,
particularly when accumulated in quantity and managed irresponsibly. Nonetheless,

2 The Environmental Forum, "When Is A Waste Not A Waste: EPA's New Solid Waste Defini-
tion?" Garelick, Barry, September 1985, Page 26.
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only Subtitle D controls currently apply to such operations unless otherwise regulat-
ed by the State.

4. Residuals Exemption-Many Recycling Residuals Escape Control Via Bevill
"Special Waste" Exemption

e Bevill Override of Residue Management Requirements: In the recently promul-
gated "Boiler and Industrial Furnace Rule" the Agency perpetuated the applicabil-
ity of the Bevill exclusion to the residue from burning of hazardous waste in indus-
trial boilers, furnaces, and cement kilns, based on the rationale that combustion res-
idues from these units are really a part of the wastestreams that currently enjoy
Bevill special waste status (i.e., wastes from the burning of fossil fuels, processing
ores, and cement kiln dust). See further discussion below). 56 FED. REG. 7134. Thus
the Agency has effectively trumped the land ban BDAT treatment requirements
and the minimum technology unit disposal requirement. Such residues may be dis-
posed of indiscriminatly as non-hazardous waste, despite the fact that there are 25
sites on the Superfund NPL caused by fly ash, smelting and cement kiln waste.

C. Sham And Legitimate Recycling Are Both Responsible For Environmental
Damage

While many are familiar with the overt and absurd "recycling" facilities that
claim to be exempt from RCRA because they produce "products" that nobody buys
(i.e., Marine Shale "aggregate") and the numerous other attempts to produce clearly
bogus and/or land-applied products (i.e., road-base, fill material, anti-skid material),
these types of "sham" facilities, or treatment facilities in disguise, are far from the
sole problem with recycling facilities.

Many recycling facilities produce legitimate products such as batteries, solvents,
acids. ubricating oils, fuels, precious metals, and metal products, but are neverthe-
less eAamples of Superfund National Priority List (NPL) sites. The need to control
recycling practices goes beyond mere sham facilities and extends to the residues and
management practices of all recycling operations, including those produced by
closed loop processes. Whether or not a facility produces a bogus non-product is not
the sole criterion by which a facility should be judged or regulated. "Sham" recy-
cling facilities, those facilities which fail to qualify for any of the existing exemp-
tions in the regulations but which claim to be exempt recyclers nonetheless 3

remain as some of the egregious examples of environmental degradation, but far
from the only ones. For example, Film Recovery Inc. in Chicago, IL, was a silver
recycling and reclamation facility that certainly did recover silver from film chips,
but in the process killed one of its employees due to cyanide exposure and indis-
criminiately disposed of over 15 tons of cyanide-laced chip residues at various loca-
tions around the State. The quality of the product and the "value" of its reclama-
tion is completely unrelated to the human health or environmental damage that
can occur from unregulated practices.

D. Legal Basis For RCRA 's Jurisdictional Confusion

1. What Is "Discarding"?
RCRA's definitional dilemma regarding waste recycle and reuse practices ironical-

ly can be distilled down to one word: the use of the term "discarded" in the RCRA
statutory definition of "solid waste". 4 Is reuse a form of discarding? Is all recycling
discarding or only some of it? Which forms of "discarding" or "recycling" are like
waste management and which are like manufacturing? The American Mining Con-
gress and the American Petroleum Institute have both asserted that materials are
"discarded" only when wastes are placed into land ilisposal units such as a landfill. 5

Other members of the mining industry have asserted that the Agency does not even

S 53 FED. Rzo. 519 (January 8, 1988).
4 RCRA Section 1004(27). "Solid waste" means "any garbage, refuse, sludge from a waste

treatment plant, air pollution control facility and other discarded material, including solid,
liquid, semi-solid or contained gaseous materials resulting from industrial, -commercial, mining,
and agricultural operations and from community activities but does not
include . . .(exemptions listed]."

5 American Mining Congress v. EPA, 824 F.2d 1177 (D.C. Cir. 1987), referred to in this paper as
"AMC I". Until subsequent court cases have clarified the true and narrow scope of the D.C.
Circuit's original ruling in "AMC I", this case has caused considerable confusion regarding the
Agency's recycling jurisdiction and caused the Agency to take an unnecessarily and unlawfully
narrow view of its own jurisdiction. See discussion of subsequent cases throughout Section V of
this paper.
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have jurisdiction over smelter wastes placed in lagoons provided there is merely
some intent to recycle that waste at some point in the future.6

EPA on the other hand has said that many recycling practices are the functional
equivalent of "discarding" (i.e., land disposal and/or waste treatment) in several re-
spects: placing waste on the ground in a manner constituting disposal (i.e., fill mate-
rials) is the functional equivalent of landfilling. Similarly, excessively long storage
of materials is another form of discarding or abandonment. Regeneration or recla-
mation of spent waste materials is the functional equivalent of waste treatment, as
the burning of waste for energy and materials recovery is the functional equivalent
of incineration.

Due to the long history of regulatory and judicial interpretation of these terms,
(discussed below), we believe that amending RCRA's solid waste definition to explic-
itly include recycling practices other than those that are directly connected to the
manufacturing prcess is the most prudent course to follow. The subsequent discus-
sion of recent Court of Appeals interpretation and the pending Shell Oil v. EPA
case reinforce the strategy of following the Court's lead by clarifying terms with
which it has become familiar.

2. Recent Judicial Rulings on RCRA 's Recycling Controls
The two court cases provide recent appellate court interpretation of RCRA's cur-

rent jurisdiction over waste recycling practices and reveal how an independent body
would structure RCRA's jurisdictionallines in an objective manner consistent with
its broader environmental goals in mind. The cases also narrow EPA's previously
broad interpretation of AMC I.

In API v. EPA the court dismissed EPA's proposed indigenous principle, the prod-
uct equivalency test, and the value test on the basis that noneq of these approaches
were justified by the statute nor do they comport with RCRA's larger goals to regu-
late waste materials that have "become part of the waste disposal problem". 7 The
court opinion goes on to note that EPA based its conclusion that it lost jurisdiction
over waste once delivered to a production facility (i.e., the indigenous principle)
based on a faulty reading of AMC 1.8 The court stated that the issue in AMC I was
whether the EPA could under RCRA treat as "solid waste" materials that are recy-
cled and reused in an ongoing manufacturing or industrial process.9 In AMC I the
court held that the materials at issue (i.e., in-process refining oils and metals in-
volved in serial extraction) had not yet become part of the waste disposal problem
because they were destined for beneficial reuse or recycling in a continuous process
by the generating industry itself. The court in that opinion made over 14 references
to direct reinsertion within the manufacturing process. Thus the court is identifying

-a firms ability to reinsert wastes into a continuous manufacturing process within
the generating industry itself as a major criterion for objectively distinguishing be-
tween manufacturing operations and waste management processes.10 Thus to the
court the key concept of distinguishing RCRA jurisdiction in either AMC I or API v.
EPA was not merely whether the waste is delivered to a production facility but
whether it is "part of an ongoing manufacturing or industrial process" within the
generating industry.

The second principle for establishing RCRA hazardous waste jurisdiction over re-
cycling practices comes from another case decided this past summer involving the
Agency's relisting of six smelter wastes.' I In this second AMC challenge to RCRA
jurisdiction, AMC II, petitioners claimed that the Agency did not have jurisdiction
to regulate "discarded' waste sludges from wastewater treatment even when stored
in surface impoundments simply because they may be reclaimed at some future
point. In this case the court admonished the petitioners for taking too broad a read-
ing of the original AMC I case, again hIghlighting the fact that only materials that
are "destined for immediate reuse in another phase of the industry's ongoing pro-
duction process and that have not yet become part of the waste disposal problem"
are intended to be outside of RCRA's jurisdiction.' 2 The court goes on to note that:

6American Mining Congress v. EPA, #88-1835, decided July 10, 1990 (D.C. Cir.) slip op. at 12.
For purposes of this memo the case is referenced as "AMC I" and refers to the mining indus-
ty's challenge to EPA's relisting of six smelter wastes as hazardous under RCRA. 53 FED. REG.35413.
7 American Petroleum Institute v. EPA, No. 88-1606, decided June 26, 1990 (D.C. Cir.) slip op.

at 28-29, footnotes 15-16.
8 American Mining Congress v. EPA, 824 F.2d 1177 (D.C. Cir. 1987) ("AMC rP).
9 Id. at 1186.
10 AMC I at 1166, API v. EPA, slip op. at 27-28.
' American Mining Congress v. EPA. No. 88-1837, decided July 10, 1990 (D.C. Cir.) ("AMC

lI"). 53 FED. REG. 35413.
2 Id. at 13.

.1, r ) Q1 1
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Nothing in AMC I prevents the Agency for treating as "discarded" the
wastes at issue in this case (wastes from: primary copper, lead, and zinc
smelting; primary aluminum reduction; wastes from ferrochromium silicon
and ferrochromium production), which are managed in the land disposal
units that are part of the wastewater treatment system. which have there-
fore become part of the waste disposal problem and which are not part of
an ongoing industrial process. 13

The court added that their previous decision in API v. EPA explicitly rejected the
very claim that potential reuse of a material prevents the Agency from classifying
the material as "discarded". 1'4

Thus after ten years of trial and error, explicit and implicit regulatory proposals,
and related litigation, what emerges as the most objectively verifiable basis for de-
fining RCRA lurisdiction that is also consistent with the underlying environmental
goals of the statute is the requirement that waste be directly reinserted into the
manufacturing process and not be placed on the ground in order to be considered a
manufacturing activity and thus be outside the scope of RCRA jurisdiction. This
two-part test is both objectively and physically verifiable, does not rely on intent or
subjective judgments of value or comparability, and is consistent with the environ-
mental goal of insuring that waste constituents are not indiscriminately placed on
the ground or allowed to be released into the environment. The basic threshold test
for RCRA jurisdiction must be just this basic. While there is no silver bullet to de-
veloping jurisdictional criteria, and while it certainly will be debated how closed is
closed and how big the loop may be, this at least establishes an objective verifiable
and environmentally consistent framework for evaluating individual situations and
distinguishing between waste and non-waste activities. This test is also consistent
with source reduction. waste minimization goals. and would encourage firms to hire
engineers to reconfigure facilities, rather than lawyers to argue over jurisdiction. If
a material is put back in the process and is not put on the ground then it is not a
waste. Ironically, EPA's current solid waste definition contains an exclusion for
close-loop recyc ing even though the Agency's interpretation regarding its applica-
bility is scattered over four regulatory preambles. Is

In EPA v. Lee Brass, EPA maintained that placement of brass and heavy metal
waste that failed EPA toxicity characteristic on the ground prior to reuse was dis-
posal, and did not constitute closed loop recycling due to the element of land place-
ment. The administrative law judge in this case fully concurred with the Agency's
determination that such activities did not constitute closed loop reuse.' 8 In a simi-
lar case involving close loop recycling, the Department of Energy claimed that the
burning of mixed plutonium and hazardous waste in a on-site incinerator constitut-
ed closed loop recycling, not disposal. The District Court ruled that the wastes were
not being reinserted into a manufacturing process, but rather were being burned for-
destruction.11 The burning of mixed wastes by incineration that allows "ultimate"
recovery of plutonium is not consistent with the D.C. Circuit opinions that limit
closed loop to direct reinsertion into "an ongoing manufacturing process." Simply
because DOE eventually planned to recover plutonium from the incineration ash
did not constitute closed loop reuse.

D. History Of RCRA 's Recycling Provisions, Litigation

1980 Final Rule ................ ...................................... "Sometimes discarded" sta dard; also exemption s for "beneficial" and
"legitimate" recycling practices.

1 Id. at 14.
14 API v. EPA at 27-29.
16 FED. REG. 25441-43 (July 14,1986), final rule, standards for hazardous waste storage and

treatment tanks; 50 FED. REG. 614 (January 4, 1985), final rule, solid waste definition revisions;
55 Fan. REG. 25467 (June 21, 1990), final rule, Organic air remissions standards to process vents
and equipment leaks; 53 Fan. RtG. 519 (January 8, 1988), proposed rule amendment to solid
waste defimition in light of AMC I case, final rule pending.

6Lee Brass, Administrative Law Judge Decision, Order No. A-1636, Environmental Law
Report. Vol. 20, 30000;22
17 Sierra Club v. US. Department of Energy and Rockwell International Corporation, U.S. Dis-

trict Court for the District of Colorado, Civil Action No. 89-B-18 1, decided April 12, 1990.
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-Continued

1984 Amendments ........................

1985 Re-definition .............................
1987 AMC v. EPA (I) ..................................................

1988 Proposed Rule ......................................................

1990 API v. EPA ..........................................................

1990 AMC v. EPA (11) ..................................................

1991 Shell Oi v. EPA ...................................................

Direct EPA to regulate burning of hazardous waste for energy and
materials recovery under incinerator standards; other waste reuses
specifically regulated (i.e., road oiling). Statutory definition of "solid
waste" left untouched.

Restructures scope of jurisdiction according to form and function.
Plaintiffs claim only "discarded" material subject to RCRA; court agrees to

extent material is directly reinserted into process.
EPA proposes to implement AMC I mandate. Preamble includes sham

recycling criteria. No final action taken in light of subsequent rulings in
API v. AMC II cases.

NRDC, HWTC overturn EPA's "indigenous principle." Court held that a
hazardous waste delivered to a reclamation facility does not-cease to
be a "solid" waste simply because an element of production is
involved. Limits AMC I scope.

Court held that materials managed in land-based facilities prior to
reclamation have become "part of the waste management problem"
even if destined for recycling. Further limits AMC I.

Further challenge to recycling jurisdiction still pending. Petitioners claim
that the word "recycling" is absent from the statutory definition of
"treatment," therefore EPA lacks jurisdiction.

V. ANALYSIS OF SENATE LEGISLATION: S. 976, S. 982

The Treatment Council commends both Chairman Baucus and Senator Chafee for
their introduction and sponsorship of S. 976, S. 982, respectively. Both bills un-
equivocally put to rest any question regarding EPA's jurisdiction over the recycling
of solid/hazardous waste and/or secondary materials. First and foremost, any legis-
lation must address the threshold question of EPA's jurisdiction over recycling gen-
erally, as it continues to be an ongoing source of litigation and must be put to rest if
a meaningful and comprehensive preventive system is to be established.

While both bills address the jurisdictional question in a comprehensive and un-
equivocal fashion, the committee has requested comment on the mechanisms used
by the various bills to achieve this end. It is a difficult choice to make in this regard
because both bills take such an affirmative stand on the need to regulate recycling.
However, if past is prologue, exemption seekers will seize on any nuance to petition
for review and paralyze the Agency's exercise of jurisdiction over recycling prac-
tices. As we speak, the Court of Appeals for the District of Columbia is deciding the
Shell Oil v. EPA case.18 In this case, a wide variety of chemical, oil and mining
companies have challenged EPA's jurisdiction over any form of recycling simply be-
cause the word "recycling" is not in statutory definition of "treatment". This chal-
lenge occurs despite the fact that Congress established several explicit provisions in
the 1984 Amendments directing EPA to regulate specific recycling practices that in-
volve the reuse of secondary materials. The Council is concerned that if the resolu-
tion to the jurisdictional question employs entirely new terms and relationships to
define recyclable materials and recycling practices, that it will inadvertently perpet-
uate the very litigation it seeks to prevent, despite all best efforts and intentions to
the contrary. After 10 years of litigation, interpretation, regulation and re-regula-
tion, we believe that amending and addressing the terms and concepts with which
the courts have become familiar, namely the solid waste definition, provides the
most direct, certain path to clarifying RCRA's jurisdictional scope and preempting
future frivolous litigation. See additional discussion of recent Court opinions in Sec-
tion IV.D. above.

Regarding specific provisions of S. 976, %ve believe that the "anti-backsliding" lan-
guage of § 3004(yX2), the enforceable deadl ne provisions of § 3004(yXl) and the noti-
fication certificiation provisions of § 3004(yX4) for facilities that claim to be exempt
from RCRA by virtue of either the dosed locp or the direct use exemptions are es-
sential components to ensure a successful proram.

1S Shell oil v. EPA, 80-1532 (D.C. Cir. oral argument, Dec. 1990).
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The Council believes that there is too broad a reliance on permit-by-rule authori-
ties as well. In addition, both bills require that the exclusions to RCRA jurisdiction
for direct reuse as "product", "feedstock" and "closed loop" recycling must meet en-
vironmental safeguards and criteria to ensure that closed loop recycling does not
occur in open tanks or through waste piles on ihe ground, and that direct reuse ex-
clusion does not indirectly allow unreclaimed toxic constituents to be along for the
ride in the reuse process.

Vi. ANALYSIS OF OTHER APPROACHES TO THE RECYCLING PROBLEM

The purpose of this section is to examine several options that have emerged in the
technical literature as well as from Agency rulemakings and recent court prece-
dents to draw RCRA's jurisdictional lines in a manner that optimizes protection and
waste minimization. These options evaluate the threshold question of how one dis-
tinguishes between those waste reuse practices that constitute hazardous waste
management and those which should be exempt from RCRA by virtue of constitut-
ing manufacturing operations. The following discussion, unless otherwise specified,
does not address what substantive standards should be applied to recycling facilities,
how those regulations might differ from waste treatment or disposal facilities, or
whether such facilities need the same level of regulation. While the questions are
often confused, categorizing waste reuse practices which qualify as manufacturing
and production operations (i.e., closed loop processes) and those which should be sub-
ject to waste management controls is a separate question from determining what
specific regulatory controls should be imposed (i.e., secondary containment, financial
responsibility, etc.). This discussion focuses on the production versus waste manage-
ment threshold and seeks to identify criteria to establish a bright-line,_intuitive dis-
tinction between regulated waste management practices and exempt production ac-
tivities.

A. Failed Attempts To Clarify RCRA 's Jurisdiction Test

1. "Exempt Recycling In Order To Encourage It" Argument
This is a common claim made by various recycling factions regarding the deleteri-

ous effect of regulations on recycling practices. The claim is that any regulation
which affects any form of recycling is per se undesirable because it will serve to
"discourage" the recycling practice. As we have seen from the Superfund and RCRA
enforcement experience, there are indeed some forms of recycling that need to be
discouraged, not encouraged. Recycling is not per se beneficial.1s

In fact, what we have seen is that without regulation there is no way of control-
ling what form of recycling is encouraged: the good, the bad or the ugly. In 1980
many solvent recyclers commented to the Agency that they should not be regulated
because it would increase their cost and discourage their operations. The same argu-
ment has been made by waste oil recyclers, metal reclaimers, burners of waste for
"energy recovery", and virtually every other recycling group. The fact is that sol-
vent reclamation has flourished among those firms that have adapted to manifest-
ing, storage, and residue management controls. Despite hazardous waste regula-
tions, California's used oil recycling is increasing annually. While credible argu-
ments can be made regarding the need to provide certain accommodations in terms
of standard setting, permitting, and delisting for recycling operations given that
these facilities produce both residues and truly reusable products, these facts alone
do not in any way justify carte blanche exemptions from controls simply because a
"product" is produced. Congress clearly stated in the 1984 RCRA Amendments that
production of a product does not trump the need for protection for used oil recycling
operations. In striking the balance between encouraging recycling and protecting
the environment the question should focus on the specificity of controls, not on the
threshold of their imposition." °

19 50 Fe. Reo. 658 (January 4,1985), Appendix A, B. A summary of 83 EPA documented envi-
ronmental damage cases from the full spectrum of waste recycling facilities.

20 Conference Committee Report on H.R. 2867, House Report 98-1133, Section 242, Recovery
and Recycling of Used Oil. The conference report discusses the changes imparted by HSWA in
Section 3014 of RCRA by stating, "as now written [prior to HSWA's enactment] Section 3014
States that the regulations governing used oil "shall... not discourage the recovery or recy-
cling of used oil." It was never Congress' intent that production of human health and the envi-
ronment be subordinated to the continuation of u4ed oil recycling activities. The Agency can
and should prohibit or (footnote continued) control used oil recycling practices that have been
determined to pose a potential hazard to human health and the environment even though such
regulations would impede recycling. The intent of the provision is to make clear that Congress's

Continued
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2. A Separate Subtitle For Waste Recycling
To establish a separate subtitle for recycling effectively begs the question rather

than answer it. Simply establishing a separate subtitle does not define what falls
into it nor how to distinguish manufacturing from waste management when recy-
cling and waste reuse is involved.

Moreover, assuming for purposes of argument that you could identify every recy-
cling activity that has fallen under the jurisdiction of the subtitle, there would be
no objective way of knowing when Subtitle C or Subtitle "R" applied because it
would be based on an intended form of management, not on an objective or verifia-
ble criterion such as the process of generation or constituent concentration (i.e., list-
ing or characteristic). There is no objective way to verify whether someone who "in-
tends" to recycle actually does. To allow an "intent" test to distinguish between
those secondary materials that are subject to preventive Subtitle C controls and
those that are not would put all forms of waste recycling on an unmanageable and
unenforceable honors system. How do you distinguish between and/or enforce
against a company who claims that its waste is being taken for recycling, not treat-
ment or disposal? How does one challenge a claim or distinguish between used oils
subject to Subtitle "R" and/or oily listed wastes subject to Subtitle C? Just as the
Bevill special waste category has proven difficult to control despite the relative
handful of waste streams identified therein, how would one ever control a system
where one of dozens of different reuse claims could serve to circumvent Subtitle C
jurisdiction and controls.

The experience with Bevill special wastes is the closest analogue to what we could
expect for this separate subtitle. The Bevill special waste category is a "temporary"
but defacto separate subtitle for a very discrete and specifically defined group of
substances awaiting Subtitle C determinations. But look what has happened. In over
ten years the scope of that subtitle has grown far beyond the statutory special waste
descriptions: wastes from the burning of fossil fuels; waste from the processing, ben-
eficiation, and extraction of ores and minerals; and cement kiln dusts. At various
points the Agency has interpreted wastes from the processing of ores and minerals
to include virtually all metal-bearing wastes whether they have been produced at
the mine site or at manufacturing facilities. Cement kiln dust now encompasses not
only the dust from cement production but any and all combustion residuals from
the burning of hazardous wastes generated independent of the Bevill process. Thus,
even where a "subtitle" was dedicated to a discrete list of specific substances let
alone the panoply of recycling practices, the abuses over the years have expanded to
the point of undermining critical areas of RCRA jurisdiction. One can only imagine
what levels and types of abuses could be visited on a separate subtitle based on defi-
nitions of activities as diverse and different as recycling.

Last, what does it get you? Most of the requirements that would likely be applied
to Subtitle C treatment, storage and disposal facilities would also be required of
many recycling operations. Secondary containment, residue management require-
ments, financial responsibility, manifesting, etc. are all likely, if not essential re-
quirements for most recycling facilities as well, particularly large scale ones. Do we
go through the process of establishing a whole separate subtitle only to vary a rela-
tive handful of requirements for a discreet number of facilities? If this is the case,
why not simply subject these facilities to RCRA Subtitle C jurisdiction but tailor the
standards, permit procedures and delisting procedures to accommodate the legiti-
mately unique elements of waste recycling operations?

. The Value Test
Another concept that has been suggested as the basis for distinguishing between

manufacturing-type and waste-type reuse practices is the concept of value-whether
or not the recycling practice produces a product of value that is marketed as a le-
gitimate product. On its face the value test has some appeal in that it holds the
potential to distinguish between sham operations, which produce bogus products
that no one buys, and legitimate recyclers (i.e., solvents, lubricants, acids). The real
question with the value test is the value to whom and for what. Is it value to the
generator of the waste, the person who accepts the waste, or the ultimate con-
sumer? Is "value" the value of the product itself or the value of disposal and treat-
ment cost avoided? Moreover, the 'value" of products is an ever fluctuating base-

paramount interest in regulating used oil is to assure protection of human health and he envi-
ronment. However, the Administrator should make every effort not to discourage recycling of
used oil. For example if there are several alternative controls that would be environmentally
acceptable, the Agency should allow those that would be least likely to discourage used oil recv
cling."
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line for things such as scrap metals, used oil, and other commodities. One day every-
body wants it, the next day nobody wants it. Last, the value of waste-derived prod-
ucts is subject to substantial manipulation by unscrupulous operators who simply
seek to give the appearance of actual sales, which in effect are no more than paper
transactions.

While the value test may be used as a confirming criteria of recycling activity,
the value test by itself cannot be used to delineate RCRA jurisdiction, for even fa-
cilities that would demonstrate positive value of reclaimed products must be subject
to the necessary preventive controls. For example, solvent reclaimers clearly
produce products of value that are sold ;n commerce and would pass any conceivable
value test. Many Superfund solvent reclamation sites no doubt produced useful
products, but nevertheless created significant environmental damage. Should sol-
vent recyclers be exempt from RCRA simply because they produce-a product that is
of legitimate value?

So too, several precious metal reclaimers have asserted that subjecting them to
RCRA regulation would undermine the operations and their profitability, and so
long as they continue to produce a product of value to society they should therefore
be exempted. EPA perversely has at least adopted this philosophy on an interim
basis in their solid waste definition stating that:

"EPA continues to believe that the exemption for precious metal-contain-
ing waste being reclaimed for their precious metal content remains justified
because of the high value of the metals being reclaimed." 21

Tri-state Mint in South Dakota has produced thousands of precious metal coins,
but was in no way deferred from causing significant groundwater contamination in
Sioux Falls. The fact that Film Recovery, Inc. produced a high quality reclaimed
silver did nothing to prevent the shocking nature of the human health and environ-
mental insults from its operations. Cyanide emission standards and other residual
management requirements are imposed on every other commercial waste manage-
ment facility and remain fully applicable to firms like Film Recovery, Inc.

Another major shortcoming of a "value" test is evidenced by the magnitude of the
leaking underground storage tank (LUST) problem. Thousands of facilities lost tons
of supposedly "valuable" product. Moreove-, many facilities have lost such massive
product volumes (i.e., Mobil Oil's loss of over 20 million gallons at New Jersey stor-
age facilities) that conscious decisions apparently were made to allow continued
product leaking because the cost of detection and cleanup exceeded the "value" of
the recovered product.

Moreover, recent court decisions concerning issues in the first-third land disposal
ban rule, and the mining industry's challenge to EPA's authority to regulate certain
smelting and mining wastes under RCRA, directly address the question of the Agen-
cy's scope of authority over recycling practices. The D.C. Circuit Court of Appeals
has rendered opinions in both cases which hold that simply because a waste is ame-
nable to recovery or rensults in the production of something of value in no way fore-
closes RCRA jurisdiction.2 2 Contrary to what the intervenors suggested in the
mining waste case it is also immaterial under AMC I, that the method of waste
treatment prescribed by the Agency results in the production of something of value,
namely, reclaimed metals. Indeed the AMC II decision expressly disavowed a read-
ing of the statute that would prevent EPA from regulating the processes for extract-
ing valuable products from discarded materials that qualify as hazardous waste.23

4. The Product Equivalency Test
Another approach to drawing RCRA's jurisdictional line between manufacturing

and waste processing is where reuse focuses on the extent to which the concentra-
tion of toxic constituents of waste is equal to or greater than the concentration of
similar constituents in commercial products. The argument is that if the concentra-
tion of toxic constituents in a waste is no greater than the concentration of the
same constituents In a routinely used feedstock material or commercial product,
then the operation should not be considered waste management, but rather produc-
tion. For example, EPA stated that regulating furnaces used to recover metals from
hazardous waste (i.e., K061 electric arc furnace dust which contains zinc and other
heavy metals) as a form of waste treatment would be like directly regulating the

21 50 FED. REG. 648 (January 4, 1985). 40 CFR Part 261.6(aX2Xiv).
22 American Petroleum Institute v. EPA, 906 F.2d 729, decided June 26, 1990 (D.C. Cir.), slip

op. at page 29, footnote 16.
23 American Mining Congress v. EPA, (AMC 11), No. 88-1835, decided July 10, 1990 (D.C. Cir.)

slip op. at 12-15.
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industrial production of zinc from ore. The court again addressed this issue in the
first third land disposal ban litigation, where EPA presumed to exempt from the
land ban regulations and RCRA jurisdiction any K061 electric arc furnace dust sent
to a zinc smelter for recovery, irrespective of the fate of the toxic heavy metals for
which the waste was originally listed (i.e., lead, cadmium, chromium). The court
found nothing in RCRA or its legislative history that justified the use of such a
products or feedstock equivalency teit as a basis for terminating RCRA jurisdic-
tion."

4

This approach suffers from numerous other subjectivities and potential abuses,
and lacks any environmental basis. Should we cease to regulate waste pesticides
simply because the products themselves contain the same concentrations of toxic
constituents as when they are discarded? How do we compare waste constituent con-
centrations to products when the toxic constituent concentrations of many products
or feedstocks vary widely? Do we compare waste constituent concentrations with the
dirtiest product analogues or with the cleanest? How do we compare waste derived
products such as "aggregates" to their so-called virgin analogues which may have
no specifications or whose very composition is at best ambiguous (i.e., anti-skid ma-
terials, soil conditioners, fill materials)? We fill materials and soil conditioners
really products?

This approach is perhaps the most dangerous of all discussed to this point in that
it gives rise to the rat hole theory of environmental de-regulation. In short, find the
dirtiest product analogue to your waste that you possibly can, "recycle" it In some
fashion and claim that it is thereby exempt. Two wrongs now make a right. There
are few waste streams that could not be claimed to be product analogues of some
sort given that wastes themselves are by definition derivatives of product manufac-
turing. Moreover, stated alternatively this approach would limit RCRA jurisdiction
over wastederived products and recycling to only those situations where the under-
lying virgin product had undergone regulation or control under another environ-
mental statute. The argument goes that since we do not regulate the production of
fertilizers from virgin ores, or the slag generated from the smelting of virgin materi-
als, therefore we cannot and should not regulate the resulting residues when haz-
ardous wastes are used as feedstock. There are no substantive regulations governing
the production of virgin materials from crude oil either. Does that mean we
shouldn't regulate the regeneration of new solvents from spPnt hazardous wastes?
RCRA jurisdiction over waste recycling practices cannot be limited or trumped by
the failure to regulate analogous activities using virgin products under other stat-
utes. The failure to control aspects of manufacturing under TSCA, for example,
cannot override or control the analogous production process using waste feeds under
RCRA.

5. The Indigenous Principle
Yet another approach to the gerrymandering of RCRA's jurisdiction vas devel-

oped by the Agency in the form of its indigenous principle-a variation on the prod-
ucts equivalency test. The indigenous principle reflected the Agency's view that
RCRA jurisdiction ceased when hazardous wastes were used in a production process
because the wastes were no longer considered "discarded". Thus the indigenous
principle turns on whether wastes are delivered to a "production facility" rather
than merely the comparability of constituent concentrations to virgin feedstock or
commercial products. In the first third land disposal rule the Agency relied on the
indigenous principle to conclude that it had no authority to establish concentration
based BDAT standards for K061 electric arc furnace dust that is reclaimed in a zinc
smelter, nor continuing authority under the Agency's own derived-from rule to reg-
ulate disposal of the resulting slag residue which contains many of the heavy metals
for which K061 was originally listed as hazardous (i.e., lead, cadmium, and chromi-
um). In its recent opinion, the D.C. Circuit held that the indigenous principle "de-
rives from a flawed interpretation of the scope EPA's statutory authority." 23Noth-
ing in either RCRA or prior case law (AMC I) rcnuires that EPA foreswear regula-
tory authority over hazardous wastes that are delivered to a production facility. 26

The court also went on to note that K061 is not part of "an ongoing manufacturing
or industrial process" within the "generating industry" but rather it haz become
part of the waste disposal problem by being sent to a facility as part of a treatment

24American Petroleum Institute v. EPA, 906 F.2d 729 (D.C. Cir.), slip op. at 28, footnote 15.
The court said that the two forms of regulations might be "like each other, but they are by no
means one and the same."

23 American Petroleum Institute v. EPA, supra, slip op. at 24.
26 Id. at 29-30.
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program which is why EPA has the power to require that K061 be subject to man-
datory reclamation.

VIII. HWTC RECOMMENDATIONS

A. Proposed Solution to RCRA 'a Recycling Question: Conditional Exclusions for
Direct Reuses and Closed Loop Recycling; RCRA Controls for Other Reuse Prac-
tices

e RCRA's recycling regulations must encourage firms to hire engineers not law-
yers and direct firms to achieve real waste minimization by reconfiguring their
manufacturing process to directly reuse materials or to recycle in a closed loop
manner that prevents environmental Insults. The current regulatory exclusions for
direct reuse and closed loop recycling are valid concepts, but must be more carefully
defined and conditioned upon the maintenance of preventive management stand-
ards.

0 There are numerous situations where waste/secondary materials generated by
a manufacturing process can be directly reused as a feedstock in another process
(i.e., chemical intermediates), directly reused as a product (i.e., kerosene), or reused
in a closed loop manner (i.e., reinserting solvent via enclosed pipe systems). Howev-
er, just because such secondary materials are reused in an apparently beneficial
manner, the law cannot sanction the use of unlined lagoons in the management
loop or allow such reuse practices to mask the disposal of other non-reclaimed
"along for the ride" toxic constituents.

o The solution-is to retain these three limited exclusions, but eliminate the self-
defining, self-policing nature of RCRA's exclusions, and require that they be con-
ducted in an environmentally sound manner. Firms that can reconfigure their proc-
ess to satisfy the following terms and environmental conditions would be considered
an exempt manufacturing process, not waste management/recycling operations.
This gives firms the strongest possible incentive and a concrete mechanism by
which to achieve real waste minimization through engineering change, not merely"exempt" themselves via legal legerdemain. Other reuses that cannot meet these
terms and conditions would be regulated as waste management operations under
RCRA, but under revised and streamlined permitting procedures for many of them.

o All other recycling practices that do not qualify for direct reuse or closed loop
exclusions must be subject to RCRA Subtitle C management standards, and permit-
ting requirements.

o However, the delisting process should be revised to expedite, if not eliminate,
from any formal delisting requirements for the products of recycling that are nei-
ther applied to the ground nor burned. Materials such as reclaimed solvents, lubri-
cating oils, reclaimed metals and the like, should in no way required to go through
a formal rulemaking mechanism to "delist" or exlcude the reclaimed product from
RCRA.

o For products of recycling operations that are applied to the ground or burned
in any fashion, (i.e., fill materials, anti-skid materials, fertilizers, fuels) the Agency
should be given explicit authority to establish stringent environmental standards
that go beyond simply meeting the best available treatment requirements of the
land disposal ban program. To do otherwise would allow firms to place on the
ground as "products", materials that contain higher levels of reachable toxic con-
stituents than would be allowed if the material were placed into a lined, state-of-
the-art landfill. Due to the potential for land-applied products to be put into envi-
ronments and be subject to direct physical and res'-ical insult that may cause acute
health or environmental damage (i.e., food crop z,. es) the Agency must be directed
to establish standards for land placement of waste-derived products to prevent any
untoward effects, rather than create an incentive for firms to simply obviate RCRA
controls by calling their wastes "products".

0 Eligibility for Bevill exemption must be eliminated for residues produced by
the recycling of hazardous wastes in Bevill devices. Units that burn or process
wastes generated independent.of the Bevill process (i.e., hazardous waste combustion
residues from cement kiln burning) were never intended to be classifed as the origin"special" wastes named in the statute.

o We support revisions to the permit process for those units and operations that
are limited to tank and conwir'er systems, that are properly contained and that op-
erate at facilities that do not have corrective action releases or obligations. The cur-
rent permit process should not be viewed as a "one size fits all" process and needs
to be stratified to deal w.th the diversity of sites, unit operations and risks they
pose.
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VIII. OTHER NECESSARY REVISIONS TO RCRA

A. Broaden RCRA 's Scope of Coverage Over Hazardous Materials That Are Not Cur-
rently Classified As Hazardous Waste

" Many materials that are hazardous in fact, are not hazardous under the law.
• For example, most pesticide production wastes and use sludges are exempt

from RCRA controls. Only actual commercial pesticide products are regulated, and
only if the discarded pesticide has one active ingredient. If the discarded pesticide
product is a mixture of two or more ingredients it is exempt from RCRA. As bizarre
as this may sound, that is current RCRA non-regulation.

• RCRA currently has no measure of aquatic toxicity or radioactivity.
• RCRA must be amended to eliminate these critical gaps in coverage. In this

regard, the State of Washington characteristic system may be a useful model..
B. Used Oil; An Environmental Threat Goes Unaddressed, A Resource Is Wasted

• One of the largest volume hazardous wastes being generated remains largely
unregulated. Ninety-five percent (95 percent) of all used oil that is "recycled" is
merely burned as a "non-hazardous" fuel under Tax standards for lead emissions.

* The burning of used oil is one of the largest sources of airborne lead emissions
in the country today.

9 There are 63 used oil recycling facilities on the NPL, more than any other recy-
cling activity.

SOLUTION: ADOPT CALIFORNIA'S MODIFIED LISTING APPROACH

• Adopt a "modified listing" approach that addresses concerns regarding the per-
mitting of gas stations and the purported stigma on the reclaimed product.

* Allow gas stations and other collectors to avoid permitting provided they prop-
erly contain collected used oil and transfer it to permitted transporters. oRegulate
actual recycling facility (blenders, re-refiners) as hazardous waste facilities.

* Allow for self-implementing marketability of reclaimed used oil products pro-
vided they meet an environmentally stringent specification for toxic constituents.

* Lower the allowable lead level in "non-hazardous" used oil fuels to 10 ppm, the
level EPA uses for lead-containing hazardous waste fuels.

0 Solution provides a template for other recycling situations as well.
C. Land Disposal Ban Program; A Successful Program Being Dismantled

0 Despite the stringent requirements of the 1984 RCRA Amendments, EPA has
significantly undermined this cornerstone of preventive management in several key
areas.

• "No migration" petitions are being granted that allow for significant levels of
constituent migration so long as it is not deemed "harmful." The "no migration"
standard is being transformed into a "no harm" standard.

* Dilution is being allowed as a treatment method for certain hazardous wastes
(i.e., ignitible, corrosive, reactive, explosive, metal-leaching).

* The Bevill special waste exemption is being allowed to trump the land ban
treatment standards. Therefore, cement kiln dust, fly ash and smelting residues pro-
duced by furnaces that also burn hazardous waste are not required to treat these
residues for heavy metals or other constituents before being placed on the ground.

0 Unless the statute is clarified, EPA may attempt to undermine land ban treat-
ment requirements by promulgating lax self-implementing "de minimis" delisting
levels that would effectively exclude a waste from RCRA coverage before it was
treated to meet the land disposal ban requirements.

SOLUTION: REAFFIRM THE KEY ELEMENTS AND INDEPENDENCE OF THE LAND BAN
PROGRAM

* Require that no-migration petitions demonstrate no physical migration with a
reasonable degree of certainty.

* Prohibit dilution as a treatment method.
0 Clarify that neither the Bevill provisions, nor any subjective de minimis delist-

ing level can trump the objective and preventive standards of the land ban program.
D. Prevent Impediments to Permitting; Permitting Impediments Frustrate RCRA

Goals
• Refocusing on recalcitrant States to create needed capacity solves only part of

the problem.
* Barriers to transportation and unreasonable impediments to permitting must

also be addressed.
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-The Nation's hazardous waste management system depends upon sophisticated
facilities that provide specific treatment and disposal technologies.

-Congress' objectives in RCRA for the land ban and corrective action programs
are frustrated by transportation bans and permit impediments.

* Constitutional challenges to overturn these State laws is disruptive, and not
the long-term solution.

SOLUTION: STATE CONSISTENCY WITH RCRA MUST PREVENT INDIRECT BARRIERS

* State programs must be "consistent" with the Federal program. RCRA § 3006.
* Under RCRA, States and local governments should not be able to block waste

transportation and facility permitting by direct, or indirect, measures that do not
have a reasonable basis in protection of human health and the environment.

* Therefore RCRA § 3006 on "consistency" of State progams should be amended
Wo require that no State or political subdivision shall prohibit, restrict or impede the
diting, permittingor operation of such facilities without a reasonable basis in the
protection of human health and the environment.

* In addition, RCRA should impose deadlines on the permitting process to ensure
that unreasonable delays do ndt frustrate permitting.

ATTACHMENT A

THE TEN HIGHEST RANKED RECYCLING SUPERFUND SITES

Rank
10. Western Processing Co. (WA)--Solvent recycling ............................................. 49
9. Schuylkill Metals Corp. (FL)-Battery recycling ................................................ 43
8. Bridgeport Rental (NJ)-Waste oil recycling, waste oil recycling residues ... 35
7. M cKin Co. (M E)- W aste oil recycling .................................................................... 33
6. Arcanum Iron & Metal (OH)--Scrap metal recycling, batter recycling ......... 28
5. M otco, Inc. (TX) -W aste oil recycling .................................................................. 27
4. McAdoo Associates (PA)-Waste metals reclamation .................... 26
3. Keefe Environmental (NH t-Transfer station, oever-accumulation ............... 19
2. CPS/Madison Industries (NJ)-Waste solvent recycling .................................. 10
1. Bruin Lagoon (PA)-Fly ash disposal, waste oil recycling residues ................. 3

* Cal West Metals (NM), Pearl Harbor Naval Complex (HI), and Petrochem Recycling Corp.
(UT) are three recycling sites ranked as "Group 1" sites-which puts them in the top 50 sites.
Since Cal West and Pearl Harbor are Federal sites, they will be grouped, but not ranked. Petro-
chem and Pearl Harbor were proposed for the National Priorities List in the July 29, 1991
notice (56 F.R. 35846), and have vet to be finalized.

ATTACHMENT B

Recycling Superfund Sites By State

Pennsylvania .......................................................
Flo da ..................................................................
New York .............................................................
New Jersey ..........................................................
Indiana .................................................................
Illinois .............................
Michigan ..............................................................
Ohio ....................................................................
W ashington ..........................................................
California ..............................................................
Minnesota ............................................................
Missouri ..............................................................
South Carolina ..........................................
Texas ......................................................
W isconsin .................................................
North Carolina ......................................................
Utah .....................................................................
Connecticut ..........................................................
Kentucky ..............................................................
Louisiana ..............................................................
Maine ...................................................................

Montana ...............................................................
Oklahoma .............................................................
Virginia ................................................................
Alaska ..................................................................
Arizona .................................................................
Arkansas ..............................................................
Delaware ..............................................................
Idaho ....................................................................
Iowa .....................................................................
New Mexico .........................................................
Rhode Island .......................................................
Alabama ...............................................................
Georgia ...............................................................
Kansas ...............................................................
New Hampshire ...................................................
Hawaii .................................................................
Maryland .............................................................
Mississippi ..........................
Nebraska .............................................................
North Dakota ......................................................
Oregon ................................................................
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Recycling Superfund Sites By State--Continued

Massachusetts .................... 4 Colorado ............................................................... I

Total 239

ATTACHMENT C

ACTIVITIES AT RECYCLING SUPERFUND SITES

U sed oil recycling .......................................................................................................... 63
Solvent recycling ............................................................................................................ 38
M metals recycling ........................................................................................................... 38
B attery recycling ............................................................................................................ 32
P C B recyclin g .................................................................................................................. 27
O ver-accum ulation ......................................................................................................... 23
Drum, barrel, and pail recycling ................................................................................ 18
Reuse as fill and road material ................................................................................... 19
Reuse as feedstock, other products ............................................................................. 22
R ecycling residue sites .................................................................................................. 20
B evill-unit sites .............................................................................................................. . 25

F ly ash ...................................................................................................................... 11
S m eltin g ................................................................................................................... 10
C em ent kiln dust .................................................................................................. 4

Total recycling, recycling residue, and Bevill NPL sites ........................ 239

As of July 29,1991, there are 1,211 sites on the final National Priorities List. The above total
includes some sites that were proposed in July, but have yet to be given a final listing, and some
sites that have since been removed from the National Priorities List. Activity numbers sum
higher than the total, because many sites engaged in more than one activity.

ATTACHMENT D

CURRENT REGULATORY STATUS OF RECYCLING PROCESSES

U sed oil recycling ......................................................................................... unregulated
Solvent recycling ........................................................................................... unregulated
Solvent recycling (storage) .......................................................................... regulated
M etals recycling ............................................................................................ unregulated
Precious metals recycling ............................................................................ unregulated
Battery recycling .......................................................................................... minimal controls
Battery recycling (storage) .......................................................................... unregulated
PCB recycling ................................................................................................ m inim al controls
Over-accumulation ........................................................................................ minimal controls
Drum, barrel, & pail recycling ................................................................... unregulated
Reuse of waste as a product ........................................................................ unregulated
Reuse of waste as a feedstock ..................................................................... unregulated
Bevill-unit w astes .......................................................................................... unregulated

PREPARED STATEMENT OF EDGAR J. MARSTON, III

Mr. Chairman, I am Edgar J. Marston III and I am Executive Vice President and
General Counsel of Southdown, Inc. Southdown is the largest domestically owned
cement manufacturer in the United States, and the third largest overall with
annual cement production capacity of approximately 6.5 million tons. Headquar-
tered in Houston, Texas, Southdown owns and operates 11 cement kilns throughout
the United States and distributes its cement through 17 distribution terminals in 11
different States. In addition, we have committed substantial time and physical, fi-
nancial, and intellectual resources toward the use of our kilns as a mechanism to
recover the energy potential of certain hazardous and solid waste fuels.

Today, I am speaking on behalf of the Cement Kiln Recycling Coalition ("CKRC"),
the Portland Cement Association, the American Cement Alliance, and, on certain
issues, the National Association of Chemical Recyclers ("NACR"). Information on
each of these organizations is attached.
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I would like to thank the Chairman, the Ranking Minority Member, and each of

the members of the subcommittee for affording me the opportunity to explain how
the cement industry can make significant contributions to our nation's limited haz-
ardous and solid waste management capacity while producing a valuable product,
minimizing consumption of fossil fuels, and preserving our most valuable natural
resource--American industrial jobs. These objectives can be attained using present-
ly existing cement kilns, without having to build expensive, single-purpose facilities
which need a large waste stream to survive and be profitable. For a fuller compari-
son, see attached EI Digest (August 1991) article entitled, "Cement Kilns 1991."

As responsible corporate citizens, cement manufacturers and NACR member com-
panies (who are engaged in hazardous waste recycling under existing RCRA rules)
are cognizant of the many environmental challenges resulting from the generation
of industrial and public wastes. From both an ecological and a financial perspective,
we support the efforts of the Congress to amend the Resource Conservation and Re-
covery Act of 1976 ("RCRA") to facilitate the safe and effective management of
these wastes.

Because there is inadequate existing disposal capacity for hazardous wastes, the
discussion of S. 976 (introduced by Senators Baucus, Burdick, and Chafee) comes at
a particularly opportune moment in light of its attention to the 'recycling of hazard-
ous materials. After all efforts have been made to minimize the generation of haz-
ardous wastes, no one would disagree with the premise of S. 976 that appropriate
recycling efforts should now be one of our next highest priorities.

Today, I would like to focus on a particular technology that can accomplish many
of the objectives of S. 976 and of RCRA--a combination of resource conservation and
environmental protection. Because of the unique properties found in the cement
kiln, it can effectively use organic wastes as fuel substitutes, thereby destroying or
immobilizing the hazardous components of wastes used as fuel while simultaneously
lessening our nation's crushing dependence on fossil fuels. I would suggest that it is
the essence of resource conservation and recovery to utilize the same piece of heavy
industrial equipment to serve two functions vital to our modern society.
I. Cement kilns can make a safe and effective contribution to hazardous waste recy-

cling.
Cement kilns manage hazardous waste by a process of high-temperature combus-

tion. All thermal destruction technologies are dependent on the same three param-
eters: time, temperature, and turbulence (mixing of materials). Given sufficient time
in the combustion zone, high temperatures coupled with turbulent mixing and an
adequate air supply will result in the virtual destruction of all toxic organic com-
pounds present in the fuel mix or in the feedstock load. In addition, cement kilns
utilize state-of-the-art air pollution control devices. See attached explanatory bro-
chure.
A. The cement kiln environment.

Cement kilns utilize large volumes of raw materials from the Earth's crust--e.g.,
limestone, clay, sand, and iron. These materials are mixed and heated to very high
temperatures for long periods of time to produce marble-sized, lava-like pellets,
known as "clinker." When the clinker cools, it is mixed with gypsum and ground to
a fine powder to produce Portland cement, a principal ingredient in concrete and
other constructing materials.

In order to make this process work, the ingredients are heated for up to three and
one half (3 1/2) hours in q revolving kiln that provides a turbulent atmosphere with
material temperatures typically reaching 2,700 degrees F-the temperature needed
to calcine limestone to form clinker. This unique environment results in cement
kilns meeting or exceeding the parameters for thermal destruction necessary to de-
stroy 99.99 percent or more of the organic compounds in hazardous waste recycled
as fuel. By way of comparison, EPA incinerator operating permits typically only re-
quire hazardous wastes to be held for two seconds at temperatures of 1,800 degrees

, whereas cement kilns produce flame temperatures over 3,000 degrees F with sub-
stantially (up to three times) longer residence times.

The key ingredient of cement-calcined limestone-is also highly alkaline and
therefore neutralizes much of the acidity of waste-derived fuels. The hundreds of
tons per hour of limestone that courses through cement kllns creates an effective
scrubbing mechanism that is not found in other thermal destruction processes.
Limestone scrubbing is so effective in principle that it is used to remove SO emis-
sions in power plants and boilers. Also, cement kiln dust is often used to stabilize
hazardous wastes deposited in landfills because it neutralizes acids, is finely ground
and possesses stable cementitious properties.
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B. Metals management.
Fuels (whether hazardous wastes or not) used in cement kilns may also contain

metals: basic elements that can neither be created nor destroyed in conventional in-
dustrial furnaces or boilers. Cement manufacturers manage these metals in three
main ways. First and most importantly, cement kiln operators burning waste-de-
rived fuels limit emissions by carefully restricting the metals content in wastes ac-
cepted for recycling. Second, dust particles containing metals are returned to the
kiln through closed-loop mechanisms. There, the metals are incorporated into the
cement clinker--chemically bonded in a highly stable crystalline matrix. Third,
those particles not returned to the kiln are captured in state-of-the-art air pollution
control devices, such as electrostatic precipitators or baghouses. Any emissions that
may be emitted are strictly regulated under the Clean Air Act and under the EPA's
rule governing "Burning Hazardous Waste in Boilers and Industrial Furnaces,"
known as the BIF rule.

One proof of the environmental integrity of cement kiln technology is found in
the product. As you may know, coal, coke, and oil are natural resources that inher-
ently contain significant levels of metals. Yet, tests have shown that the leaching
characteristics of cement made with hazardous waste fuels are comparable to those
of cement produced solely with traditional fuels; both rates are appreciably below
the standards set by Toxicity Characteristic Leaching Procedure ("TCLP"). Recent
Portland Cement Association studies conducted on cement, concrete, and cement
kiln dust have confirmed this conclusion.

While other industrial processes may view metals exclusively as a problem,
cement manufacturers view their metals load as a carefully controlled ingredient in
the of cement. Metals are needed in clinker to give the product its compressive
strength and other properties. Therefore, cement manufacturers have always care-
fully managed metals because ingredients in the wrong proportion can force the
final product out of compliance with rigorous ASTM and other voluntary consensus
industry product standards. And, for this reason, only those hazardous wastes which
are suitable under production criteria can be used for fuel substitution or feedstock.
C. Scientific consensus of support.

It is ironic that well-understood technology with a tremendous wealth of data and
hard science to back it up is now being viewed by some as new-fangled or different.
In reality, the hazardous waste fuel potential of cement kilns dates back to the
early 1970's and has its roots in a cooperative undertaking between the U.S. and
Canada. Norway, France, Germany and numerous other countries continue to rely
upon cement kilns as elements of their hazardous waste management capacity. In
fact, Norway's Ministry of the Environment concluded last year that, "A cement
kiln seems according to today's knowledge to be the best alternative for burning
hazardous waste." A substantial international research base supports the technolo-
gy.

Experts in the United States have been similarly impressed. Donald Drum, the
director of the Hazardous Materials and Waste Management Institute, observed
that, "In terms of chemistry, you can't get a more ideal situation than a cement
kiln for destroying the chemicals in most organic hazardous waste." Noting that "if
EPA standards are met," Robert Mournighan of EPA's thermal destruction branch
pointed out that "there should be no negative effect on the environment or health
hazard to the community" from the use of hazardous waste fuels in cement kilns.
This conclusion is supported by the -nany EPA tests on cement kilns burning waste-
derived fuels.

After examining independent and EPA-conducted risk assessments, the New York
State Legislative Commission on Toxic and Hazardous Wastes concluded in their
December 1987 report that "air emissions from properly operated cement kilns...
burning hazardous wastes do not present environmental or public health risks."
And Dr. Randall Seeker, a combustion engineer who serves on EPA's Science Advi-
sory Board, addressed the issue of metals management, saying, "For most metal-
bearing wastes, there are no better options than to incorporate the metals into ce-
mentitious matrices-short of not producing the waste in the first place." All in all,
there is a strong consensus among responsible scientists that the cement kiln alter-
native is environmentally sound.
II. Cement kiln fuel substitution achieves important recycling objectives.

Waste fuel substitution in cement production is a vital link in a unique and effi-
cient materials reuse chain. Fuel substitution provides a valuable end use for the
residues of recycling, solving a waste disposal problem and conserving fossil fuel re-
sources.
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A. Fuel savings.
The philosophy behind RCRA (beyond, of course, the obvious need to minimize the

generation of waste wherever feasible) is to create safe disposal techniques for haz-
ardous and solid waste while simultaneously stimulating resource conservation and
recycling. Congress specifically noted in its 1976 RCRA findings that "solid waste
represents a potential source of solid fuel, oil or gas that can be converted into
energy." Substituting hazardous waste-derived fuels in cement kilns for a certain
percentage of fossil fuels seems to be precisely in that spirit. In this country, the
amount of hazardous waste fuel that is already recycled annually in cement kilns is
equivalent to approximately four million barrels (168 million gallons) of oil or one
million tons of coal. By substituting waste-derived fuels, cement kilns serve a double
duty in prolonging our supply of limited virgin fossil fuels, while making a neces-
sary and useful product-Portland cement. It s recycling at its best.
B. Cement as a vital product.

Most importantly, cement kilns produce a product, unlike other thermal destruc-
tion technologies. Cement is essentially the glue which makes concrete--a construc-
tion material for which there is no substitute. Cement and concrete will be key ele-
ments in achieving the national goal of rebuilding our nation's crumbling infra-
structure. In fact, the April 1991 edition of The Atlantic Monthly noted that:

Concrete is second only to water as the world's most heavily consumed
substance. Slightly more than a ton of concrete is produced every year for
each human being on the planet, some six billion tons a year altogether.
Americans, who rank tenth in the world in concrete consumption (the
Swiss are first), use two tons per person...

Fuel substitution provides an important and safe mechanism for American
cement manufacturers to remain competitive with foreign cement manufacturers
who choose to export cement into the United States. Such an approach preserves
valuable U.S. jobs. In addition, the existence of an important market for cement cre-
ates an additional safety incentive. Cement manufacturers cannot afford to do any-
thing that might jeopardize the quality of cement, which must meet exacting ASTM
and other specifications. Therefore, cement manufacturers sample and test every
shipment of waste-derived fuel-and ship back to the processor any shipment that
does not meet exacting specifications.
III. Needed waste management capacity necessitates cement kiln recycling.

Although the cement industry is very supportive of source reduction and waste
minimization, these approaches do not offer immediate solutions for the volumes of
waste our society has already created--or for much of the waste we will continue to
create. American industry and households generate 240 million tons of hazardous
waste every year. And while dioxin or PCBs may grab the headlines, much of the
other hazardous waste comes from the chemicals and solvents in the paints, spot
removers, cleansers and furniture polish used everyday and found under our sinks
and in our garages. It is precisely chemicals like these which, when discarded, are
ideally suited for use as fuel substitution in cement kilns. Much of this material can
be recycled and reused after processing in the types of RCRA-regulated facilities op-
erated by NACR member companies. Total recovery is not possible, but the unrecov-
erable spent materials and residues have a high Btu value.

Even purportedly clean industries--like computers or telecommunications--also
generate hazardous waste. Every time a microchip is manufactured, it gets washed
in a solvent. That solvent, when no longer usable for its original purpose, is a waste-
derived fuel candidate. According to the EPA's 1987 Toxics-Release Inventory (re-
leased in June 1989), the electric and electronic equipment industry (of which micro-
chip manufacturers are a part) was the eighth largest generator of hazardous waste
for cfu-site transfer.

Simply, economics drive the recycling incentive. Now, EPA is implementing the
Congressionally mandated restrictions on land disposal of certain hazardous waste;
waste minimization is the most-favored alternative. The incentive is greater than
ever to reuse materials on-site as land disposal and treatment costs continue to in-
crease. However, certain spent solvents or other used products can never be made
pure enough to be reused or cannot be cost-effectively recycled. The ideal answer for
these wastes is to turn them into something economically useful-like fuel for
cement kilns.

Without the capacity already provided by cement kilns, the U.S. would face an
even greater waste management capacity crisis than it does today. Federal law now
requires each State to have capacity to handle its own hazardous waste or to face a
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loss of Federal funding under Superfund. If the capacity currently being provided by
CKRC member companies were interrupted tomorrow, CKRC has estimated that the
States would be faced with the immediate need to have up to 35 new incinerators
designed, sited and permitted within three months to handle the equivalent capacity
necessary to preserve Superfund funding. Failure to maintain this capacity would
threaten the viability of our waste management efforts and would possibly result in
questionable practices being undertaken.

Some advocacy groups oppose cement kiln recycling on the grounds that cement
kilns provide a less expensive management alternative and therefore remove an in-
ducement to waste minimization. There is still every incertive for the waste genera-
tor to minimize production of wastes. Generators face substantial disposal costs with
any form of thermal destruction. In addition, liability concerns provide continuing
inducements to waste minimize. Because it is highly unlikely that all waste minimi-
zation strategies can be implemented, there will still be a significant amount of
waste generated and a great need for safe and responsible management capacity.
And even if the utopian goal of zero waste generation were achieved, cement kiln
operators would continue to produce cement using other fuel sources.

In fact, the goal of protection of human health and the environment may actually
be delayed when adequate capacity is not available. In order for the EPA to carry
out its mandate to proceed with implementing the Congressional ban on land dispos-
al for a variety of waste streams, it must first establish capacity for the disposal of
these streams. Cement kiln recycling, arguably preferable under the waste manage-
ment hierarchy articulated in S. 976, gives EPA the opportunity to expedite its land
ban designations. Also, because many source reduction technologies are years (if not
decades) away, the worst thing that could happen would be a waste management
crisis in the interim. Waste minimization goals are better met when capacity can be
demonstrated rather than when it is assiduously avoided.

IV. Cement manufacturers support current regulatory requirements.
Competitors of cement kiln recyclers sometimes make the claim that the process

occurs under "unregulated" conditions, In reality, EPA has recently finished an ex-
tensive process of developing regulations regarding the use of hazardous wastes as
fuel substitutes in cement kilns, in addition to the extensive State and Federal regu-
lations already in place. The BIF rule was published by the Agency on December 31,
1990 [56 F.R. 7,134 (1991)] and became effective on August 21, 1991. Cement manu-
facturers supported this rule, and vigorously support the concept of regulated recy-
cling in cement kilns.

A. The BIF rule.
Having engaged in an open and well-publicized process, EPA produced regulations

that require stringent limitations on air emissions. A pre-compliance certification
must have been submitted by August 21, 1991, testing demonstrating compliance
must be submitted by August 21, 1992 (unless extended), and the exhaustive Part B
permitting process must also be completed. TI-9 standards that cement companies
will have to meet include a destruction and removal efficiency of 99.99 percent for
organic wastes as well as stringent limitations on emissions of metals, particulate
matter, hydrochloric acid, free chlorine, and products of incomplete combustion
("PICs").

EPA Assistant Administrator for Solid Waste and Emergency Response Don Clay
observed that, "The facilities will have to meet our most stringent requirements, en-
suring public safety near these sites." And in a recent letter to a Florida county
administrator, the Assistant Administrator further noted, "I assure you that now
that the BIF rule is in effect, BIFs operating under interim status are subject to
substantive requirements that protect human health and the environment."

The BIF rule also provides an important reinforcement for good manufacturing
processes already in place at state-of-the-art facilities. Dr. Seeker, who has worked
extensively with the BIF rule, has noted:

A major component of the regulatory approach in the rule is the monitor-
ing and control of the process in order to ensure the continuous acceptable
performance of the process when hazardous waste fuels are used. By care-
fully monitoring the process in order to determine when something might
leadto noncompliance, cement kiln operators are able to control the system
to ensure the process stays within a safe window of operating conditions.
These monitoring control schemes are readily incorporated into the cement
manufacturing process and are compatible with conditions necessary to
produce acceptable cement quality.
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An extensive explanation of the BIF rule and a comparison with rules governing
other forms of thermal destruction are attached for your information.
B. Additional environmental controls.

As comprehensive as it is, the BIF rule is not the only regulation with which
cement kiln recyclers must comply. RCRA also has rules governing the storage of
hazardous waste fuels on site prior to recycling. For almost 20 years, the cement
industry has been one of the most extensively regulated industries under both the
Clean Air Act and its State analogs. Recently, the Clean Air Act was extensively
revised with the addition of a host of complex standards and permitting procedures
applicable to cement kilns. The Occupational Safety and Health Act governs em-
ployee safety and training. Department of Transportation regulations establish
standards for safe shipment of waste. The Clean Water Act regulates the quality of
storm water and process water leaving the plant through the NPDES permit proc-
ess, and the Safe Drinking Water Art protects groundwater resources. The Mine
Safety and Health Act sets standards for employees at quarries and cement plants.
All of these Federal regulatory schemes are in addition to extensive State environ-
mental requirements.
V. Desirable legislation for cement kiln recycling.

Environmental regulation has created a need for increasingly sophisticated waste
management techniques. The existing market for cement and cement products has
encouraged the development of such techniques. The upcoming RCRA reauthoriza-
tion is an opportune moment to encourage hazardous waste recycling by considering
the following:
A. Recycling definition.

Cement kiln recyclers and the cement industry believe that fuel substitution of
hazardous waste-derived materials for fossil fuels squarely meets the objectives of
resource conservation and recovery. Therefore, the definition of recycling should be
carefully crafted to include fuel substitution so as to channel appropriate recycling
incentives to cement kiln recycling. Doing so clearly achieves both environmental
protection and energy conservation objectives.
B. Characterization of product.

Congress should provide careful oversight and if necessary clear guidance to make
sure that EPA does not mischaracterize the intermediate product (cement) or the
final product (concrete) as "hazardous waste" merely because hazardous waste was
used as a fuel source or a feedstock. To term the product a "waste" of any sort
would materially undermine the recycling incentive as it currently exists. Such a
result sacrifices energy savings and ultimately endangers American jobs because
producing and selling cement remains the primary business of any cement kiln op-
erator. Further, it would disrupt a functioning market-based recycling option that is
providing needed capacity while source reduction and waste minimization technol-
ogies are evolving.

C. Regulation of cement kiln dust (CKD).
In some instances, the cement manufacturing process will produce CKD residue

that after extensive recycling can be recycled no further. Such CKD should be man-
aged in a manner fully protective of human health and the environment. Cement
kiln recyclers and the cement industry support the development of appropriate reg-
ulations for the management of this cementitious material. Congress has directed
EPA to perform a detailed study on CKD with an eye to determining how it should
be regulated under RCRA. We understand that this study is subject to a recently
signed consent decree that requires its completion by April 23, 1992, and a subse-
quent report to Congress with management recommendations by October 23, 1992.

Based on our extensive industry testing, cement kiln recyclers and the cement in-
dustry are confident that the EPA study, when completed, will demonstrate that
CKD-regardless of the type of fuel used to fire the kiln-has properties, including
high volume, low toxicity, minimal organic content and low permeability, which
make its management as a hazardous waste totally unnecessary. On the other hand,
cement kiln recyclers and the cement industry are committed to the establishment
of responsible CKD management practices and appropriate testing protocols for
CKD. To this end, the cement industry has committed its resources to assure that
all data EPA needs to complete its study and make its recommendations are avail-
able.

Thank you very much for this opportunity to address the subcommittee. Cement
kiln recyclers and the cement industry do not pretend to have the silver bullet solu-
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tion for all our nation's hazardous waste management problems. However, the in-
dustry is prepared to do its part for waste management, fuel conservation, and eco-
nomic competitiveness. Not many elements of the RCRA debate can be said to ac-
commodate so many convergent interests. We hope the subcommittee and the Con-
gress will support this important technology.

We stand ready to directly assist the subcommittee in the drafting process. If
there are any further questions or if you need additional information, Southdown,
the affiliated groups, or I will be happy to respond to you or your staff.

ORGANIZATIONS REPRESENTED

CEMENT KILN RECYCLING COALITION

The Cement Kiln Recycling Coalition ("CKRC") is a group of more than 35 compa-
nies who have joined together to promote the safe and beneficial use of waste mate-
rials for fuel substitution in the cement manufacturing process. The CKRC's mem-
bers include most of the major cement produce-s in the United States, as well as
companies that collect, manage, and store wastes for use as fuel in cement kilns.

PORTLAND CEMENT ASSOCIATION

The Portland Cement Association ("PCA") is a voluntary organization of cement
companies in Mexico, Canada, and in the United States. The Association was found-
ed in 1916 with a mandate to "improve and extend the uses of portland cement and
concrete." This mandate is unchanged. For 75 years PCA has served as the nucleus
of the cement industry's work in research, market development, education, and
public affairs. Today PCA represents approximately 80 percent of domestic cement
production capacity.

AMERICAN CEMENT ALLIANCE

The American Cement Alliance ("ACA") is an association of companies represent-
ing 50 percent of the Portland Cement manufacturing capacity in the United States.
The Alliance was formed in 1985 to address cement manufacturers international
trade concerns, and in 1985 expanded to encompass other issues and interests that
impact the cement industry in particular, and business in general.

THE NATIONAL ASSOCIATION OF CHEMICAL RECYCLERS

The National Association of Chemical Recyclers ("NACR") is an association repre-
senting commercial hazardous waste recyclers. All NACR member companies oper-
ate under RCRA Subtitle C storage requirements. Operating over 100 facilities na-
tionwide, the NACR members service all types of manufacturers from large auto-
makers and pharmaceutical companies to local dry cleaners and auto body shops.
Collecting hazardous waste from various generators, the NACR members process
these spent chemicals for reuse. Those chemicals unsuitable for reuse are processed
into fuel and used to manufacture cement.

[Attachments to this statement have been retained in committee files.]

PREPARED STATEMENT OF KAREN FLORINI

INTRODUCTION

Thank you for this opportunity to testify. I am Karen Florini, Senior Attorney
with the Toxics Program of the Environmental Defense Fund (EDF) in EDF's Wash-
ington DC office. EDF is a nationwide environmental advocacy group with over
200,000 members. EDF's Toxics Program has long been actively involved with the
Resource Conservation and Recovery Act (RCRA). We participated in legislative
work before the Congress at the time of RCRA's initial enactment as well as during
the 1980Y and 1984 Amendments. We also take part in administrative proceedings
before the Environmental Protection Agency (EPA), which has primary responsibil-
ity for implementing RCRA, by submitting comments on many major regulatory
proposals and participating in numerous public workgroups. In addition, where EPA
fails to carry out RCRA as enacted by Congress, we bring litigation to compel adher-
ence to congressional mandates.

Also joining in this testimony are the Natural Resources Defense Council, Green-
peace, Sierra Club, and U.S. Public Interest Research Group.
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OVERVIEW

As an initial matter, I want to stress that in our view the management of hazard-
ous secondary materials-whether through recycling or disposal-ranks below toxics
use reduction in the hierarchy of environmental desirability. We strongly urge the
committee to include toxics-use reduction provisions I in crafting an overall RCRA
reauthorization package.

At least in the near term, however, toxics use reduction will not entirely obviate
the need for strict management standards for all hazardous secondary materials-
both those that are disposed of and those that are recycled. Our testimony today
addresses these latter subjects. Two fundamental points warrant mention at the
outset. First, poor-quality recycling is no better than high-quality disposal; indeed, it
is generally worse. While recycling of hazardous industrial waste provides impor-
tant environmental benefits in terms of reducing demand for primary materials,
those benefits can be more than counterbalanced by environmental releases of toxic
constituents if recycling is conducted improperly. Accordingly, weakening of envi-
ronmental standards cannot be allowed under the guise of supporting, enhancing, or
encouraging recycling.

Second, it is critical that recycling of hazardous secondary materials not provide
perverse incentives for increasing the number and concentration of toxic constitu-
ents in the products made from secondary materials. Put another way, the regula-
tory system must be crafted to avoid giving "safe harbor" to toxic constituents and
thus creating incentives to divert them from wastes into products. We recognize
that accomplishing this objective is not necessarily easy, but it is essential.

In order to provide background for EDF's specific comments, Part I of this testi-
mony presents a very brief overview of the current status of key aspects of the
RCRA Subtitle C program. Parts II-IV then discuss particular topics. Consistent
with the committee's letter of invitation, Part II focuses on issues pertaining to the
regulatory of hazardous "recyclables." Part III then turns to other aspects of the
central question of the coverage of Subtitle C.

Our testimony closes by touching briefly in Part IV upon some of the other Sub-
title C issues that must be addressed during reauthorization. Today's hearing is the
first to deal with any aspect of Subtitle C, and it is focusing on recyclables. While
this hearing is necessary, it is not sufficient. EDF strongly urges the committee to
hold additional hearings on Subtitle C as part of the reauthorization process in
order to adequately address flaws in the current regulatory system, as well as key
issues regarding the inequitable distribution of waste facilities in low-income com-
munities and those of people of color.

1. THE OBJECTIVES ANI CURRENT STATUS OF THE RCRA PROGRAM

A fundamental purpose of Subtitle C of RCRA is ensuring that by-products of in-
dustrial processes are managed properly from the time of their generation. Put an-
other way, Subtitle C is supposed to prevent the creation of future Superfund sites
and other environmental contamination zones. Subtitle C can achieve this goal both
directly, by requiring the proper management of wastes that are hazardous, and in-
directly, by discouraging the creation of hazardous wastes in the first instance
(through toxics use reduction, reliance on closed-loop recycling, or other means).
Properly structured, Subtitle C can also provide incentives for maximizing the effi-
ciency of our society's use of inherently toxic materials where no alternatives exist.

Unfortunately, EPA's implementation of Subtitle C to date has left much to be
desired. Although some progress has been made, particularly in establishing a gen-
eral management framework and requirements for pre-disposal treatment of haz-
ardous wastes, our society still has a long way to go in reaching RCRA's basic goals
and in creating appropriate incentives.

In particular, there are glaring weaknesses in the fundamental coverage of the
program. Even if the management requirements of Subtitle C wera perfect (which
they are not), the system would prove inadequate because it fails to capture many of
the materials that it should: many wastes that are hazardougas a factual matter
are not hazardous under the current regulatory system.

Congress has sought to address at least some aspects of this problem before. Re-
grettably, EPA has failed to accomplish a significant number of the tasks mandated
by Congress seven years ago when it last reauthorized RCRA, as detailed below. Sig-
nificantly, however, the Agency has succeeded in carrying out tasks for which Con-
gress included so-called "hammers"-provisions that wou d take effect automatical-

Such provisions are found in H.R. 2880, the Community Right-to-Know More Act of 1991.
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ly if EPA failed to complete rulemaking by a date certain. Although EPA missed a
majority of the mandatory deadlines established by HSWA, it has met, completely
or virtually so, the hammer-associated deadlines.

In EDF's view, a key lesson is that hammers serve an crucial role in requiring the
Agency, other government agencies including the Office of Management and
Budget, regulated entities, and the environmental community to work together in
the time available to craft regulations. We think this strategy of regulatory leverag-
ing is crucial in accomplishing RCRA's objectives.

It. THE REGULATION OF HAZARDOUS "RECYCLABLES."

EDF commends the sponsors of S. 976 and their staffs for venturing into this ex-
traordinarily complex and difficult area, which is one of the highest-priority issues
for Congress's attention during RCRA reauthorization. While we support the bill's
intent of clarifying EPA's jurisdiction over hazardous secondary materials, we have
a number of reservations and concerns about the mechanisms found in section 405
of S. 976. This portion of our testimony addresses the conceptual issues first, and
then turns to the particulars of section 405.
A. Conceptual Issues

Although the committee's letter of invitation asks whether EPA already has ade-
quate authority to regulate hazardous recyclables, we suggest that that question is
no longer relevant at this juncture. For over a decade, EPA's jurisdictional contro-
versies have provided lawyers with grist for lawsuits, with little environmental ben-
efit. Enough is enough. Congress must act now to clarify EPA's jurisdiction to regu-
late hazardous recyclables.

It is equally clear that recyclables must not go unregulated. As detailed at length
in the testimony of other witnesses this morning, recycling is not per se benign; re-
cycling operations form a significant fraction of the nation s Superfund sites. This is
true both for "legitimate" recycling, where beneficial products are made from sec-
ondary materials, and for "sham" recycling conducted for the primary purpose of
evading Subtitle C requirements.

The inescapable fact is that the hazard presented by secondary materials depends
on what those materials consist of and how they are handled, not whether those
materials are ultimately disposed of or made into a product. Pretending otherwise is
an unwise and ultimately futile basis for formulating environmental policy-in the
long run you can't fool Mother Nature.

The critical question is where do we go from here. Do we tell EPA to go out and
set up a new regulatory regimen, or do we build on the regulatory system that has
been laboriously created over the past 15 years? In answering that question, several
pragmatic factors must be taken into account.

First, as detailed below, EPA has seldom issued significant RCRA regulations in
the absence of a court order or statutory hammer. Second, the hostility shown
during the last decade by the Office of Management and Budget (OMB) to environ-
mental regulations shows absolutely no signs of tapering off; indeed, as a member of
EPA's Office of General Counsel staff said last year during a presentation to an
American Bar Association symposium, the relationship between EPA and OMB is
now worse than at any time in the past half-dozen years. And finally, EPA's infla-
tion-adjusted budget is only modestly bigger than it was in 1976, despite the fact
that several critical new issues have been added to the Agency's plate in the past 15
years-including global climate change, ozone depletion, Superfund, medical waste,
acid rain, and so on-while few if any of the "older" issues have entirely gone away.
Congress must take into account the availability of EPA's regulatory resources in
determining how to address hazardous recyclables.

As a preliminary matter, we congratulate the committee on resisting calls by
some to address this issue by directing EPA to go forth and develop a new regula-
tory regimen for hazardous waste recycling under a new "Subtitle R." The trio of
factors outlined above lead irresistibly to the conclusion that such an approach is
clearly doomed to failure, so much so that it cannot be taken seriously as an effec-
tive legislative approach.

Moreover, even if it were practicable, such an approach would still be inappropri-
ate. Fundamentally, there is no reason to apply a different basic set of management
standards to hazardous secondary materials that will be recycled versus those that
will be disposed of. Regardless of their ultimate destination, those materials present
the same hazard while stored or transported. Certain standards are simply irrele-
vant in the recycling context-almost by definition, something that is being recycled
is not landfilled-but why does that require creation of a separate subtitle? Similar-
ly, why should recycling operations be exempt from corrective action? If there is no
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existing mess at those facilities, then corrective action is not triggered. If there is a
mess, what is the justification for not cleaning it up?

It is sometimes argued that the problem is one of "stigma"-that calling recycla-
bles "hazardous waste" in and of itself creates a major impediment to marketing of
the products. EDF does not believe that this argument is persuasive. indeed , we are
concerned that it camouflages the real issues, namely those regarding appropriate
management standards. Whether this is viewed as a genuine concern or a red her-
ring, however, it is important to focus on substantive issues before dealing with se-
mantic ones. In any event, insofar P.9 the problem is inclusion of recyclables under
the rubric of "waste," S. 976 already appears to eliminate this issue by its use of the
broader term "hazardous secondary materials."
B. Analysis of Section 405 of S. 976

At the outset, we think there are three extremely important aspects of section 405
that must be preserved in the final legislation. First, new subsection 3004(yX2) incor-
porates "antibacksliding" language expressly providing that the amendments pro-
vide no excuse for asserting that any materials and facilities currently covered by
Subtitle C become exempt before substitute regulations take effect. Second, subsec-
tion 3004(yXl) provides that additional materials get regulated by operation of law
even if EPA fails to issue further regulations. As noted above, the history of Subtitle
C demonstrates compellingly that such a structure is crucially important.

Finally, we strongly support the notification and certification provisions of subsec-
tion 3004(yX4) for facilities that claim to be exempt from RCRA as closed-loop or
direct-reuse process. For too long, such exemptions have been entirely self-identify-
ing without any means of tracking who is claiming the exemption or of assessing
the validity of the claim. 2

Despite these positive features, we cannot support section 405 as currently draft-
ed. Section 405 seems to be premised on the assumption that EPA will write a new
set of regulations for recyclables, with a "hammer" provision that falls (thus pulling
recyclables into the existing regulatory system) if EPA fails to do so within 24
months of enactment.

This approach raises several serious questions. First, why should EPA's limited
resources be devoted to writing new regulations for recyclables, except to the extent
that existing regulations need to be tailored to recyclables? To the extent that Sec-
tion 405 is intended to allow for such "tailoring," it is far preferable to provide that
existing regulations become fully applicable to hazardous secondary materials 24
months following enactment, and to allow EPA to use its existing general authori-
ties under Section 3004 to tailor management standard as-and if-needed. As writ-
ten, moreover, it is far from clear what would happen if EPA issues regulations that
address some, but not all, aspects of the management system, or if regulations
emerge after the 24-month cutoff.

Similarly, section 405 now contains only general language stating that recycling
requirements shall be as protective as those applicable under existing Subtitle C. A
more explicit approach is needed, specifically one that establishes a presumption
that equivalent measures are to be adopted unless EPA demonstrates that particu-
lar provisions can be less stringent for recyclables without compromising protection
of health and the environment. Moreover, Congress must clearly disallow any con-
sideration of "stigma" as a basis for weakening of management standards.

More fundamentally, the regulatory provisions specified in new subsection
3004(yXl) appear to be significantly less comprehensive than existing standards. In
particular, what justification is there for allowing EPA to establish less rigorous
standards for secondary materials with regard to corrective action and financial re-
sponsibility? These concerns are further magnified by subsection 405(d), "Applicabil-
;ty of Other Sections," which appears to have the effect of allowing hazardous sec-
ondary materials to evade existing RCRA requirements governing monitoring and
testing (RCRA section 3013), expansions of interim status facilities (potentially rele-
vant for facilities newly brought within the scope of Subtitle C) (RCRA section 3015),
and export of hazardous waste (RCRA section 3017, a provision that itself is far too
weak at present). Likewise, as section 405 is now structured, it is far front! -lear that
placement of hazardous secondary materials in surface impoundments would be dis-
allowed, or that such impoundments would be required to meet the minimum tech-

* We are also concerned that section 405 embraces the existing regulatory definitions of
closed loop and direct reuse despite some shortcomings in those terms. For example, EPA cur-
rently does not require tanks in (nominally) closed-loop systems to have tops. See 51 Fed. Reg.
25422, 25443 (July 14, 1986).
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nology standards of section 3004(o). This listing of anomalies is by no means neces-
sarily complete.

EDF believes that it is far preferable to provide that hazardous secondary materi-
als are "deemed" to be hazardous waste for all purposes of RCRA (including its im-
plementing regulations) except insofar as EPA promulgates specific alternate regu-
lations for recyclables. 3 Because of RCRA's substantial complexity, section 405 as
now crafted is altogether too likely to create unintended ambiguities and loop-
holes-not the desired objective after a decade of litigation on EPA's regulatory ju-
risdiction.

In addition, EPA's authority to promulgate recycling regulations seems alarming-
!y open-ended. There are no limits on the types of units that may be categorized as'recycling" facilities. EPA has repeatedly shown itself capable of interpreting statu-
tory terms in remarkable ways that undercut the regulatory system and allow for
environmental harm. If the committee continues to pursue this approach, a clearer
delineation of what counts as a recycling facility must be included.

Finally, we strongly oppose section 405's sweeping reliance on permit-by-rule pro-
visions for a wide range of recycling facilities. Permits by rule may make sense for a
few types of relatively simple facilities, such as tanks and containers without signifi-
cant on-site contamination. Because a permit-by-rule involves a lower level of gov-
ernmental and public oversight than a full permit, however, such permits should be
available only for facilities that are demonstrably unlikely to be causing problems
now or in the future-namely double-walled tanks or lined container storage areas
equipped with leak detection devices. Similarly, there should be limits on the quan-
tities of materials held at a single location under a permit-by-rule.

In sum, while we support section 405's objective of clarifying EPA's jurisdiction
over recyclables, we believe that the mechanisms included in the section may well
yield an unprotective regulatory system for materials that, by definition, would be

azardous wastes if discarded. uc a development would not only allow hazardous
secondary materials to be handled in ways posing risks to health and the environ-
me~at, but would also undercut RCRA's ability to provide incentives for toxics use
reduction.
C. Analysis of S. 982

EDF commends Senator Chafee for his leadership ir, developing an alternate ap-
proach on this difficult issue. In our view, the general approach taken by S. 982-
namely amending the definition of "solid waste' to expressly include materials that
are "recycled," and providing detailed definitions of the term "recycle" and its con-
stituent terms--is a potentially useful mechanism for clarifying the jurisdictional
issue. '

Ultimately, however, the key question is how hazardous recyclables are regulated.
On this point, S. 982 offers two important advantages over section 405 of S. 976.
First, S. 982's permit-by-rule provisions are more narrowly crafted in that they per-
tain only to facilities that 'store and recycle hazardous waste in fully enclosed
tanks or containers." As noted above, such a limitation is essential in a permit-by-
rule context.

In addition, S. 982 appears to require use of fully enclosed systems in the closed
loop context as well, by referring to "enclosed means of conveyance." (However, we
strongly urge that this language be clarified to indicate that any tanks employed in
closed-loop systems must also be fully enclosed.)

III. ADDITIONAL ISSUES RELATING TO THE OVERALL SCOPE OF RCRA SUBTITLE C

The status of hazardous secondary materials is part of a bigger problem: the se-
verely limited scope of what substances are covered. Most Americans today assume
that a waste that is hazardous is regulated by the Federal hazardous waste pro-
gram. As the saying goes, however, it ain't necessarily so. Many materials have re-
mained unaddressed, not because they are demonstrably nonhazardous but rather
because EPA has never gotten around to assessing them. In addition, EPA has so
broadly construed the domestic sewage exemption that hazardous industrial waste
can be commingled with domestic sewage and sent to a treatment plant without
regard to whether that facility can in any way reduce the toxicity of the constitu-
ents that define the waste as hazardous. Both of these points are elaborated on
below.

3 Alternatively, the term "or hazardous secondary material" could be inserted after each use
of the term "hazardous waste" throughout the statute.

4 As indicated in discussion section 405, however, EDF does not believe EPA should be re-
quired to promulgate a comprehensive new set of regulations for recycling facilities.
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A. The Universe of Wastes Now Regulated as Hazardous
Under the current RCRA program, wastes fall into one of two categories: those

that are "hazardous," and everything else. The former are subject to an array of
controls under RCRA Sub~itie C governing their handling from "cradle to grave;"
the latter are at present virtually unregulated (though they are nominally subject
to Subtitle D). A particular waste-stream becomes regulated under Subtitle C only if
EPA either lists the waste, or if EPA identifies a characteristic that the waste-
stream exhibits.

EPA data indicate that, of the roughly 11 billion tons of solid waste produced in
the United States each year, about 1.3 billion tons-just over 10 percent of the
total--qualifies as listed or characteristic waste. I Although available data are not
precise, it appears that less than a quarter of that amount is managed under RCRA-
regulated units, with the remainder mostly exempt as being subject to management
under the Clean Water Act. 6

If the wastes now regulated as hazardous were the only ones that indeed present-
ed a hazard, then this situation would not be problematic. Unfortunately, however,
it is clear that a substantial number of additional wastes may present a hazard if
mismanaged and thus should be regulated. The precise size of this number is very
difficult to calculate; as the U.S. General Accounting Office observed, "EPA does not
know if it has identified 90 percent of the potentially hazardous wastes or only 10
percent ... " I

To date, EPA has listed approximately 125 waste streams; those lists-known as
"F" and "K" wastes-are found at 40 C.F.R. 261.31 and 261.32. Once listed, not only
the waste itself but also any material "derived from" the waste or "mixtures" con-
taining the waste are deemed to be the listed waste. In addition, EPA has designat-
ed approximately 600 commercial chemical products as being hazardous wastes
when discarded on its "P" and "U" lists. However, those listing generally apply
only when the pure products are discarded in lieu of their intended use; remark-
ably, even a mixture comprised solely of various chemicals that are individually
found on the "P" or "U" list is not defined as hazardous.

EPA has also promulgated four "characteristics" for identifying hazardous wastes,
namely ignitability, corrosivity, reactivity, and toxicity. For each characteristic,
EPA has established properties, generally in the form of a prescribed testing proto-
col. 8 If the waste is tested and exceeds a threshold specified in the protocol, it is
said to exhibit that characteristic.

Although the term "toxicity characteristic" sounds reassuringly comprehensive,
the existing characteristic is in fact extremely limited: it covers only eight metals,
six pesticides, and 25 organic compounds. 40 C.F.R. 261.24. Moreover, the relevant
test protocol uses a leaching procedure that measures the amounts of these constitu-
ents that dissolve when the sample is mixed with a dilute acid. The waste qualifies
as hazardous if any constituent is present above a defined threshold level (set sepa-
rately for each substance, and equal to 100 times the current drinking water stand-
ard or other level of concern).

Given that only 39 substances are covered by the toxicity characteristic, it obvi-
ously fails to capture a large number of wastes that in fact pose a significant
hazard. Further, the leaching test is based on an unverified model, and it ignores all

5 EPA/OSWER, Report to Congress: Solid Waste Disposal in the United States (EPA/530-SW-
88-011), Vol. 1, p. 11 (October 1988). The estimated annual total of 11 billion tons includes ap-
proximately 7.6 billion tons of industrial nonhazardous waste; between 2.0 to 3.6 billion tons of
oil/gas wastes; over 1.4 billion tons of mining wastes; about 160 million tons of municipal solid
waste; 85 million tons of utility waste; over 32 million tons of construction/ demolition debris;
and a variety of other categories of materials. Id. (EPA subsequently revised its estimate of mu-
nicipal solid waste generation to 180 tons.)

6 In 1988, EPA stated that 275 million metric tons (MMT) of waste were managed as RCRA
hazardous waste, and that another 300 MMT that qualified as RCRA hazardous (i.e., met a list-
ing description or exhibited a characteristic) was managed under the Clean Water Act exemp-
tions to RCRA. EPA/OSWER, The Waste System (Nov. 1988), p. 1-5. In issuing the final organic
toxicity characteristic in March 1990, EPA estimated that about 730 MMT of waste would qual-
ify as hazardous under the expanded characteristic, but that virtually all would be managed as
RCRA-exempt.

I GAO, 'EPA Has Made Limited Progress in Determining the Wastes To Be Regulated"
(GAO/RCED-87-27), p. 19 (Dec. 1986).

9 This is an oversimplification of a complex area. Some of the complexities arise because, for
some characteristics, the relevant properties are less-than-precisely defined. For example, the
characteristic of reactivity is exhibited if the waste "is normally unstable." Other characteristics
and properties are more objective (e.g., corrosive wastes are those with pH below 2 or above 12.5
in aqueous form).
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exposure pathways other than groundwater contamination (e.g., air dispersal of vo-
latiles andrpaticulates, contamination of surface water, etc.)

Even in 1984, Congress was quite distressed at the narrowness of the universe of
hazardous wastes as defined by EPA. Accordingly, in the 1984 Hazardous and Solid
Waste Amendments (HSWA) to RCRA, Congress set a series of deadlines for EPA
action to expand the universe of wastes regulated as hazardous. Specifically, HSWA
establishes dates by which the Agency was to determine whether or not to list a
number of particular wastes, and to established additional hazardous waste charac-
teristics. The Agency has missed virtually all of those deadlines.

In early 1989, EDF sued EPA over a number of unmet deadlines, including a
number relating to the HSWA listing mandates. 9 EDF v. Reilly, No. 89-0598
(D.D.C., filed March 8, 1989). In response, EPA largely admitted its liability and
asked the court to adopt a schedule that would defer compliance with some of the
deadlines as late as 2004-two decades after HSWA's enactment. The court declined
to adopt EPA's proposal. Subsequently, the court ordered EPA to complete certain
tasks within months. The parties then entered into lengthy negotiations regarding
the remaining issues in the case, and have recently submitted a proposed consent
decree to the court requiring EPA to complete most activities within the next few
years. The parties are still litigating one issue, namely whether EPA's obligation to
promulgate additional characteristics was satisfied by addition of the 25 organic con-
stituents to the toxicity characteristic in March 1990.

As this suit and similar proceedings make all too clear, 10 simply enacting dead-
lines without hammers is a bankrupt strategy for securing prompt regulatory
acdon. Indeed, materials obtained during the litigation demonstrate that EPA offi-
cials expressly instructed staff to abandon work on many listing determinations
shortly after the statutory deadline had come and gone. Clearly, EPA simply ig-
nores statutory deadlines, at least until those deadlines are embodied in a consent
decree enforceable through judicial contempt proceedings. By contrast, however,
EPA met most statutory deadlines for provisions that carried "hammers," such as
thuqe requiring establishment of pre-disposal treatment standards for land-disposed
wastes.

The lesson is clear: if Congress wants action, action-forcing provisions are neces-

a0ne particular area cries out for inclusion of such provisions, namely promulga-
tion of additional characteristics dealing more comprehensively with toxicity. Fortu-

* The so-called "mega-deadline" suit involves EPA's failure to carry out a number of separate
mandates, including the following:

' Undertake listing determinations--determine whether to designate 16 classes of wastes as
hazardous (some determinations have been issued by EPA during the litigation, largely in re-
sponse to court orders);

* Issue additional characteristics-issue regulations expanding the characteristics identifying
wastes as hazardous (one additional characteristic, the Toxicity Characteristic Leaching Proce-
dure, issued under court order on March 8, 1990);

* Promulgate restrictions on disposal of liquids in landfills--such restrictions are needed be-
cause of the contribution of liquids to formation of leachate, which contributes to groundwater
contamination;

* Issue "land disposal restrictions" for certain listed wastes-as part of the program to ban
disposal on land of untreated wastes, EPA must set pre-disposal treatment standards for wastes
listed as hazardous since HSWA's enactment;

* Issue regulations requiring use of leak detection systems at landfills--such systems allow
prompt detection of leaks from landfill liners, before off-site migration occurs;

* Issue regulations for industrial boilers and furnaces that burn hazardous waste--such regu-
lations, which apply to several hundred facilities, were issued under court order in December
1990 (and were subsequently challenged as unprotective by several environmental groups);
*Issue post-closure permits to certain facilities--such permits require groundwater monitoring,
security measures, etc., for 30 years after closure of facilities that closed with wastes still
present on site.

10 The "megadeadline" suit was by no means the first time that EDF has had to take recourse
to the courts to secure EPA's compliance with congressional mandates under RCRA. See, e.g.,
EDF v. Dietrich, No. 78-1715 (D.D.C., Nov. 13, 1981) (order setting schedule compelling agency to
promulgate RCRA regulations); EDF v. Thomas, 627 F. Supp. 566 (D.D.C. 1986) (order setting
schedule compelling agency to issue final permitting standards for underground waste tanks);
see also EDF v. Thomas, No. 86-1334 (D.C. Cir., Dec. 17, 1986) (entry of settlement agreement
containing schedule for revising reporting requirements for small quantity generators); EDF v.
EPA, 716 F.2d 915 (D.C. Cir. 1983) (awarding attorneys fees where EPA, during litigation, rein-
stated RCRA reporting requirements as sought by, EDF in suit). EDF has also successfully chal-
lenged EPA's illegal suspension of RCRA regulations already promulgated. See EDF v. Gorsuch,
713 F. 2d 802 (D.C. Cir. 1983) (regarding permits for surface impoundments and incinerators).
More recently, EDF successfully challenged EPA's withdrawal of proposed RCRA regulations
listing six wastes streams as hazardous. See EDF v. EPA, 825 F.2d 1318 (D.C. Cir. 1988).
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lately, existing regulations in Washington State provide a suitable framework. The
Washington toxicity criterion covers many more substances than EPA's existing
characteristic, and is not limited to a groundwater-contamination pathway. EDF
.ongly recommends that Section 3001 be amended to incorporate such an ap-

proach as a matter of law, to take effect within a set time after enactment. A brief
summary of the Washington approach is included as Attachment A.

B. The POTW/NPDES Exclusion
As indicated above, a large fraction-well over half-of all wastes that qualify as

hazardous (either by meeting a listing description or exhibiting a characteristic) are
nonetheless not managed under RCRA. This anomaly arises in part because RCRA's
definition of solid waste excludes "solid or dissolved material in domestic sewage."
42 U.S.C. 6903(27). EPA has chosen to interpret this exclusion broadly, to extend
also to mixtures of industrial (including hazardous) wastes and domestic sewage that
pass through a sewer to a public owned treatment words (POTW) for treatment. 40
C.F.R. 261.4. Also excluded from RCRA are discharges that are "subject to" NPDES
permits issued under the Clean Water Act; such permits govern discharges from in-
dustrial facilities that put effluent directly into waterways.

In theory, this approach avoids duplication of regulation under RCRA and the
Clean Water Act. In practice, however, it suffers from a fatal flaw: the RCRA ex-
emption has been applied whether or not the NPDES permit contains a limit for the
particular RCRA contaminants of concern; whether or not the POTW is capable of
treating those contaminants; and whether or not an enforceable pretreatment
standard applies to all wastes discharged to the POTW.

In particular, there is no mechanism for ensuring that the RCRA-exempted
wastewaters at a particular industrial facility are in fact adeqviately dealt with by
that facility's use of appropriate pretreatment before the waste is discharged into
the POTW system. As a result, very large volumes of wastewater may escape regu-
lation as a practical matter. The scope of this problem is suggested by the fact that
over 90 percent of the wastes that are regulated under RCRA are in the form of
wastewaters. II

EDF urges the committee to adopt amendments limiting the exemption to its ra-
tionale-so that the exemption from RCRA applies only where the constituents that
cause a waste to be hazardous are in fact adequately handled under Clean Water
Act regulations. Such a result could be accomplished at least in part by requiring
that industrial hazardous wastes meet existing pre-disposal treatment standards (al-
ready promulgated in 40 C.F.R. section 268 for most wastewaters) unless a pretreat-
ment standard applicable to that wastestream has been timely promulgated and re-
vised as required under the Clean Water Act.

IV. ADDITIONAL FLAWS IN THE SUBTITLE C SYSTEM

In addition to fundamental shortcomings in the scope of Subtitle C noted above,
there are numerous problems with the management standards themselves. This por-
tion of our testimony briefly outlines a few of more egregious, but it is by no means
a complete list.

One severe limitation of the current system is that generators are not affirmative-
ly required to test their wastes; instead, they may determine whether a waste is
hazardous either by applying an approved test method or by applyingig knowledge
of the hazard characteristic of the waste in light of the materials or the processes
used." 40 C.F.R. 262.11(c). The generator is not required to document in any way the
basis for concluding that a waste is nonhazardous. As a result, ensuring legitimate
determinations of hazard is extremely difficult, as is prosecution of enforcement ac-
tions.

Another major problem is found in EPA's proposed corrective action regulations
for cleaning up contaminated RCRA sites. Under the 1984 RCRA Amendments, fa-
cilities must clean up all leaks at a site before they can receive a final permit for a
hazardous waste treatment, storage, or disposal unit; EPA was directed to issue reg-
ulations governing such "corrective actions." RCRA section 3004(u). Under heavy
pressure from the Office of Management and Budget (which delayed release of the
proposed regulations for over 18 months), EPA included a number of dubious provi-
sions in the proposed rules. 55 Fed. Reg. 30793 (July 27, 1990). Taken together, those
provisions would create a system under which many facilities could defer cleanup
for literally decades, avoid ever cleaning up wastes as long as they remain within
the facility boundaries, and/or undertake poor quality cleanups.

" EPA/OSWER, The Waste System, at 1-14 (Nov. 1988).
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Similarly, in "delisting" wastes, EPA both ignores important risks and undercuts
other key programs such as pre-disposal treatment standards and "clean closure"
requirements. See Florini, Denison, and Rathbun, "EPA's Delisting Program for
Hazardous Wastes: Current Limitations and Future Directions," 19 Environmental
Law Reporter 10558-10568 (Dec. 1990).

Numerous shortcomings also exist in standards established under the pre-disposal
treatment program and in controls over facilities that burn hazardous waste (wheth-
er for destruction, energy recovery, or materials recovery).

CONCLUSION

In sum, the nation's program for controlling hazardous secondary materials con-
tinues to suffer from an array of weaknesses, weaknesses that will preclude our so-
ciety from reaching RCRA's objectives of promotingn] the protection of health and
the environment ... [and] assuring that hazardous waste management practices
are conducted in a manner which protects human health and the environ-
ment .. " 42 U.S.C. § 6902(a) & (aX4).

While the existing regulatory system is complex, those complexities inust not be
allowed to obscure the need for additional improvements during the reauthorization
process.EPA's deplorable record of recalcitrance in meeting congressional mandates
for regulatory action, along with numerous examples of lax and unprotective inter-
pretations of statutory language when regulations finally do emerge, demonstrates
that this Committee must act to significantly strengthen the Subtitle C program.

We appreciate this opportunity to testify.

PREPARED STATEMENT OF SAMUEL GOLDBERG

Mr. Chairman: My name is Samuel Goldberg. I am president of Inco United
States, a subsidiary of Inco Ltd., the world's largest nickel producer. One of our sub-
sidiaries, INMETCO, located in Western Pennsylvania, recycles wastes and second-
ary materials from the specialty steel industry.

I am here today as co-chairman of the Business Recycling Coalition, an ad hoc
group of over 45 individual firms and trade associations involved in industrial recy-
cling. Our members engage in a variety of recycling activities but share one
common goal: the regulation of industrial recycling as recycling and not as waste
treatment and disposal.

Recycling is an industrial process, not a form of waste treatment, and it should be
regulated under a separate regime that takes account of its special features and con-
ditions. Materials intended for industrial recycling are input raw materials for in-
dustrial processes. They are not destined for disposal and should not be defined as
waste. The essence of recycling is that it recovers or diverts key components-e.g.,
metals, paper, plastics--from the waste stream, restoring them as feedstocks to the
commercial mainstream. The environmental benefit of recycling needs no elabora-
tion. Surely, it is an activity that should be encouraged. Unhappily, it is not being
encouraged; it is being throttled. We are very grateful, therefore, for your efforts to
enact significant improvements in the current Resource Conservation and Recovery
Act.

Let me be clear at the outset: We do not seek to escape regulation. We are here to
testify in support of a stern regulatory regime, one that fully protects human health
and the environment-but a regime that is designed for industrial recycling rather
than for waste treatment and disposal.

Let me also emphasize at the outset that we share your views regarding "sham"
recycling, the aim of which is to treat or dispose of waste materials without incur-
ring the costs or regulatory obligations of waste treatment and disposal. We have
the same interest as Congress and the EPA in assuring that treatment and disposal
operations masquerading as industrial recycling are regulated as what they are and
for what they actually dd.

Finally, let me make it clear that we have no quarrel with the concepts of waste
minimization and zero discharge where those are feasible. When all is said and
done, however, industrial processes will continue to generate secondary materials
and waste products, including some that are hazardous. So there will continue to be
a need for industrial recycling and the environmental and economic benefits that it
provides. Unlike municipal recycling, where the market may need to be developed,
the volumes involved in industrial recycling are already huge--at least 110 million
tons annually in 1989/90, the most recent years for which we have the data. In our
opinion, the same enthusiasm that is being displayed for municipal recycling ought
to be focused on industrial recycling.
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We are gratified, Mr. Chairman, by the interest members of the subcommittee
have taken in improving RCRA so as to truly encourage resource conservation and
recovery. We have held serious discussions with the majority and minority staffs, as
well as with the staffs of subcommittee members about your bill, S. 976, Senator
Chafee's bill, S. 982, and Senator Warner's bill, S. 1473. We appreciate the attempt
made in each case to recognize that industrial recycling deserves to be addressed
through a tailored regulatory regime. Frankly, we much prefer the clear-cut ap-
proach taken by Senator Warner through a separate subtitle for industrial recy-
cling. However, we've also responded to staff requests for suggestions on how our
basic ideas could be accommodated under the other bills. Let me now discuss our
major concerns about those bills.

COMMENTS ON S. 982, THE CHAFEE BILL ON HAZARDOUS WASTE RECYCLING

S. 982 does not establish a separate regulatory regime for recycling. Instead, the
effect of Sections 2 and 3 of the bill is to classify recycling of hazardous materials
(except for closed loop recycling and direct reuse) as hazardous waste management.
The result is to aggravate the problem already confronting legitimate industrial re-
cyclers because of (1) the reach of the "derived from" rule and (2) the application to
recycling of requirements designed for and appropriate to waste treatment and dis-
posal.

"Derived From" Rule: Because of the "derived from" rule, residues from the recy-
cling of so-called "listed" (i.e., specially designated) hazardous wastes are themselves
regarded as hazardous, whether or not they exhibit any hazard characteristics iden-
tified by EPA's standard tests. Recycling by reclamation typically removes and re-
covers many of the metals or other ingredients responsible for the original listing of
the feedstock material as a hazardous waste and also alters the physical and chemi-
cal properties of the material. Nevertheless, residues from reclamation are subject
to classification as hazardous on the basis of their parentage, even if they are able
on their own merits to pass EPA's hazardous waste characteristic tests.

The consequences of the "derived from" rule are both economic and environmen-
tal. The difference between being able to use recycling slags as roadbed, for exam-
ple, and having to bury them in a hazardous waste landfill may be enough to make
recycling uneconomic. Furthermore, if one accepts the view (as expressed in the
Baucus bill, for instance) that recycling has advantages-that it conserves valuable
resources, limits demand for virgin materials and the pollution that goes with meet-
ing that demand, saves energy, keeps hazardous materials out of the waste stream,
and preserves scarce treatment and disposal capacity to meet other needs-then
public policy should not be skewed to discourage recycling, as we believe would be
the case under S. 982.

Existence of the "delisting" process is sometimes suggested as the answer to the
problem of the "derived from" rule. The trouble with this solution is that delisting
can easily take several years, requires many thousands of dollars in legal, laborato-
ry, and other fees, and needs to be repeated every time the composition of the resi-
dues undergoes significant change. Delisting may look good in theory, but in real
life it is simply not a viable option.

We want to be clear: we are not suggesting anything that would permit hazardous
residues to be classified as benign. We are asking that residues be judged on their
own merits and managed accordingly. If the residues are hazardous, they should
certainly be subject to hazardous waste management rules. If they are not hazard-
ous, however, they should not be so classified merely because the feedstocks for the
recycling process may have included hazardous materials.

Recycling/reclamation should be dealt with under the law like other manufactur-
\ ing processes. Residues such as slags, which are essentially indistinguishable from

slags of primary metals production, ought to be subject to similar requirements

based on their actual hazard characteristics. Definitions which maintain the "de-
rived from" rule will prevent realization of the economic and environmental advan-
tages of recycling.

Application of Treatment/Disposal Requirements to Recycling- Defining recycling
. as a form of solid or hazardous waste management effectively applies to industrial

recycling rules designed for waste treatment and disposal. This approach rests on a
mistaken premise and leads to a perverse result.

The mistaken premise is that an operation which reclaims hazardous materials
presents the same environmental risk as hazardous waste treatment/ disposal. But,
in fact, there is a substantial difference between burying hazardous material forever
in acid soil, as might happen in the case of hazardous waste treatment/disposal, and
processing that same material to separate constituents for reuse. The correct analo-
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gy is not between recycling and hazardous waste treatment but between recycling
and primary manufacturing that employs a hazardous feedstock.

The perverse result of subjecting recycling to the wrong rules is that hazardous
materials which could be recycled go instead to landfills, creating environmental
risk. It is a simple matter of economics. Stringent regulation of waste treatment and
disposal, while necessary, adds costs that are passed directly back to the generator
of the waste. The generator must either pass on the higher costs to his customers or
reduce the volume or toxicity of the waste he generates. Recycling works by a differ-
ent price and incentive mechanism. Secondary materials will be recycled only if
they are price-competitive with virgin materials, and only if it is cheaper for the
generator to send them for recycling than to send them for treatment/ disposal. Im-
position of regulatory costs that bear no relation to the environmental risk of the
recycling process itself simply means that there will be less recycling.

One of the reasons that has been advanced for taking this approach is the
"equity" argument: the contention, advanced primarily by the Hazardous Waste
Treatment Council, that fairness somehow dictates that industrial recyclers should
be subject to the same set of requirements as members of the hazardous waste treat-
ment and disposal industry.

We believe this argument is completely without merit. The real issue is not equity
but environmental public policy.

The Stigma Problem: A further effect of the definitional approach taken by S.
982-even if an escape from the "derived from" rule were to be devised by EPA in
the rules allowed under Section 4-is that it leaves in place the stigma attached to
"hazardous waste" recycling. Although slags from "hazardous waste" recycling may
be indistinguishable from slags from primary metals production, users such as State
highway departments may find it difficult politically and not worth the hassle to
employ residues of "hazardous waste" recycling on State roads. Defining recycling
as a branch of "hazardous waste" management will thus have important market
consequences.

This is among the reasons why we are urging Congress to adopt a separate regula-
tory regime for industrial recycling. Again, we are not asking to be relieved of regu-
lation. Quite the contrary. Some of the rules that currently apply to hazardous
waste management-standards for storage and transportation, recordkeeping re-
quirements, provisions to prevent speculative accumulation, etc.-should certainly
apply to recycling. What we are urging is a regulatory regime that is appropriate to
recycling-not one designed fok another purpose.

T3Guidance to EPA: Section 4 of the bill contemplates promulgation by EPA
within 12 months of enactment of requirements for hazardous waste recycling facili-
ties (not exempted as closed-loop processes or direct reuse processes). It proposes a
new subsection (y) on recycling standards as an amendment to Section 3004 of
RCRA. Provision (1) of that new subsection would say that "such requirements
should address the particular needs and unique operations of certain recycling fa-
cilities."

This provision fails to offer any indication to EPA that recycling is to be encour-
aged or any suggestion as to what are the "particular needs and unique operations"
of various types of recycling. In view of the cross- reference to subsection 3004(a) in
new subsection 3004(y), it is questionable whether the "particular needs" language
would have any practical effect.

COMMENTS ON S. 976, THE BAUCUS BILL REAUTHORIZING RCRA

In general, the Business Recycling Coalition applauds the recognition of recycling
in section 102(e), the national policy declaration, as a priority after toxics use and
source reduction in the hierarchy of approaches to waste management. At the same
time, we are disappointed by the failure of S. 976 to establish a clearly delineated
separate regulatory regime for industrial recycling.

Imposition of Treatment/Diseosal Rules: Materials sent for recycling and reclama-
tion are never intended for disposal. Indeed, in the course of defining "secondary
materials" and "hazardous secondary materials," S. 976 acknowledges "the fact'
that a secondary material destined for recycling "is not discarded." Nevertheless, S.
976 provides for the regulation of recycling as a subcategory of waste treatment anddisposal.The result is to impose a set of regulations devised for the treatment and disposal

industries on an industry that is really engaged in industrial operations similar to
those performed by producers of primary materials. A number of consequences flow
from this method of classification, some of which have already been discussed in
connection with the Chafee bill. Although they are different in their approach, both
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bills seek-mistakenly in our opinion-to regulate industrial recycling as a subcate-
gor of waste management.

The Business Recycling Coalition has proposed the enactment of a separate legis-
lative title for recycling that would impose rules appropriate to recycling in place of
rules designed for another purpose. While we understand the concerns of the spon-
sors of S. 976, we believe they can be met by a separate subtitle. The issue is one of
legislative reach versus regulatory overreach. We believe that, while it may be in-
tended to deal with this issue, S. 976 also overreaches.

Differences Between Municipal and Industrial Recycling: The basic framework of
Title Ill, the recycling title, is skewed by the drafters' focus on municipal recycling,
which faces different problems than those facing industrial recycling. The main
problems for municipal recycling are on the demand side. The main problems for
industrial recycling of both non- hazardous and hazardous materials are on the
supply side: technologies and costs. We believe that adoption of regulations appro-
priate to industrial recycling, as distinguished from regulations appropriate to waste
treatment and disposal, will be enough to reduce costs and encourage the develop-
ment of new and improved recycling technologies. While we would not object to pro-
grams for Federal procurement of recycled materials or other steps to encourage
market development, that is not the major need on the industrial side. The market
is there if the costs can be controlled and if the technologies can be improved.

Failure to Consider Environmental Benefits: Section 405 establishes the statutory
framework for regulating industrial recycling of both hazardous and nonhazardous
secondary materials. While theoretically intended to distinguish recycling/reclama-
tion from waste treatment/disposal, Section 405 falls well short of creating a sepa-
rate and appropriate regulatory regime for recycling. Thus, Section 405(a), which
amends Section 3004(a) of RCRA, appears to provide for the regulation of all forms
of industrial recycling as waste management and disposal.

The new subsection 3004(y), which follows, calls for the promulgation of require-
ments for recycling needed "to appropriately encourage environmentally sound re-
cycling by addressing the particular needs and unique operations of certain recy-
cling facilities." Sounds good. But the EPA Administrator is instructed in the next
sentence to promulgate requirements for recycling that "protect human health and
the environment to the same degree" as requirements "applicable to the transfer,
storage or disposal of hazardous waste." The difficulty with this language is that it
invites endless litigation. It could be interpreted to mean that unless each and every
requirement for the transfer, storage and disposal of hazardous waste is applied to
the recycling of secondary materials and unless these requirements are as stringent
in the latter case as in theformer, the recycling regulations will be unlawful. We
have no doubt that the hazardous waste treatment industry will make precisely this
argument. And the courts might agree, vitiating the fine words in the legislation
about recycling.

We certainly believe that recycling needs to be regulated in a way that protects
human health and the environment. But the test must not be framed in terms of a
simple-minded comparison between the regulatory requirements applicable to the
treatment/disposal of hazardous wastes and those applicable to industrial recycling.
Such a comparison ignores the environmental (as well as economic) benefits of recy-
cling.

Environmental benefits of recycling include recapture of hazardous constituents
(particularly toxic metals) for productive use, diversion of those constituents from
the hazardous waste stream, reduction in the burden on scarce land disposal capac-
ity, conservation of natural resources, and avoidance of pollution and fossil fuel con-
sumption associated with mining and refining of virgin materials. The economic
benefits are obvious.

Congress ought to remember that hazardous waste treatment/disposal means
more hazardous constituents going into landfills, not fewer. It means more waste
dumps. It means more mining, more refining, more burning of coal and oil. Its also
means wasting natural resources and commercially valuable secondary materials.

That is what's potentially at stake. Protection "to the same degree" may translate
into the same requirements for recycling as for hazardous waste treatment, thus
driving out recycling-with a net loss to the environment aa well as to the economy.

"Minimum Requirements" In addition to inappropriately comparing recycling re-
quirements with treatment/disposal requirements, Section 405 also establishes cer-
tain "minimum requirements" that are inappropriate or problematical for recycling
operations.

An example is subsection 3004(yX1XC) (p. 114, lines 24-25) which requires that the
"derived from" rule be applied to any slag or residue of a recycling operation. While
what's intended is not entirely clear, this language appears to mean that metals rec-



407

lamation slags must be regulated as hazardous wastes, even though they exhibit no
hazard characteristics, if any material processed at the reclamation facility was a
listed hazardous waste, As pointed out in the discussion of the Chafee bill, applica-
tion of the "derived from" rule is a principal impediment to recycling, and "delist-
ing" procedures do not overcome this impediment. Failure of S. 976 to address this
problem is a critical failing of the legislation.

Application of corrective action and financial responsibility requirements to all
recycling facilities, as contemplated in this section, may also be inappropriate, at
least if the intent is to subject recycling facilities to the same corrective action re-
quirements as hazardous waste treatment/disposal facilities. At the EPA conference
on the definition of solid waste held in Richmond, VA, in December 1990, one speak-
er pointed out that his firm was engaged in recycling on a large site that had been
in use by various parties for more than 100 years for a variety of activities, includ-
ing mining and refining. He stated that, while his firm might be able to live with a
corrective action requirement limited to releases from the current recycling oper-
ation, it would be very difficult for the firm to continue operating as a recycler if
corrective action and associated financial responsibility requirements were to be ap-
plied to the entire property.

Permit By Rule: The permit-by-rule requirements of subsection 3005(k) (pp. 117-
118) are also troubling. For one thing, the provision is unclear. What would a facili-
ty owner/operator have to do to "demonstrate" that his facility "is in compliance
with all applicable standards and requirements of law"? Is this intended to refer to
applicable standards and requirements under RCRA? Under all Federal statutes?
Under all State statutes as well? How can such a demonstration be made? If cited
for a single OSHA violation or a minor State right-to-know infraction, would the
facility be unable to get a permit?

What happens if a facility does not qualify for a permit by rule? Does it have to
get an individual permit, or would it be sufficient to comply with the requirements
of Section 3004(y) as amended?

Why does the amended subsection 3005(kX4XB) block the issuance of a permit by
rule to a class of facilities if any single facility in the class has the potential to do
significant damage to human health and the environment? Why not simply make
that single facility ineligible for inclusion?

Stigmatizing Provisions: Various other provisions in Section 405 continue the
problem of stigmatizing industrial recycling as hazardous waste management. See,
for example, the public notice and comment requirements in subsection 3005(kX2),
the language in section 405(d) at the bottom of page 118 and the top of page 119, and
the recycling standards provisions of subsection 4012 beginning on page 119. We
have addressed the stigma problem in our discussion of S. 982 and will not repeat
our concerns here, other than to point out that stigmatizing industrial recycling
tends to stimulate public resistance to activities that are more like primary indus-
trial operations than they are like hazardous waste treatment and disposal.

A Better Alternative: The Business Recycling Coalition has wrestled with these
issues for several years. Accordingly, we have drafted language which (1) more
clearly recognizes the distinction between waste treatment/disposal and legitimate
industrial recycling and (2) establishes a regulatory regime that encourages desira-
ble recycling activities while ensuring that human health and the environment are
adequately protected. A copy of that alternative is attached. We believe that it rep-
resents a better alternative, and we respectfully commend it to this subcommittee.

"Sham" Recycling: A question that we have repeatedly been asked is how the
Business Recycling Coalition proposal would deal with the so-called "sham" recy-
cling phenomenon-i.e., hazardous waste treatment/disposal masquerading as legiti-
mate industrial recycling. The key to identifying legitimate recycling lies in the
definitional criteria for the term "reclamation.' These include specifications related
to the process, specifications related to the product, handling so as to minimize loss,
return to commercial use, and the requirement that the use of the product may not
solely involve land application.

What these criteria mean is that the inputs to the recycling process must meet
process engineering standards and the product(s) of the process must meet commer-
cial standards. There must be some commercial value to the activity over and above
the value assigned to a haul-away, treatment and disposal operation. In our opinion,
no "sham" recycler would be able to satisfy these requirements, and EPA should
have appropriate authority to enforce them.

Mr. Chairman, we have been meeting not only with committee staff members, but
also with various interested parties on these issues, and we've also been talking to
officials at the Environmental Protection Agency. We will continue to do that. Let
me emphasize that we are at your service and stand ready to work with the subcom-
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mittee during markup, as you seek to develop language that will accommodate le-
gitimate industrial recycling while protecting human health and the environment.

Thank you for this opportunity to testify.

RESPONSES TO QUEsTIONS FROM SENATORS BAUCUS AND CHAFEE

This paper responds to a number of questions posed by Senators Baucus and
Chafee in their letter of August 29, 1991, inviting testimony on behalf of the Busi-
ness Recycling Coalition at a hearing before the subcommittee on Environmental
Protection, scheduled for September 13, 1991. Several of the questions ask for infor-
mation that EPA, rather than the Business Recycling Coalition, presumably is in a
position to provide. Nevertheless, for the sake of clarity, we will repeat each of the
six questions contained in the August 29, 1991 letter from Senators Baucus and
Chafee and will answer those which we are in a position to answer. 1

Question 1:
Does EPA currently have statutory authority to regulate hazardous waste recy-

cling activities including the recycling process itself? In answering this question, we
first must point out the obvious: Industrial recycling is an industrial operation. EPA
has the same statutory authority to regulate the recycling of hazardous secondary
materials under environmental laws other than RCRA, such as the Clean Air Act
and the Clean Water Act, as it has to regulate other industrial activities.

Answer:
The answer to the question whether EPA has statutory authority under RCRA to

regulate recycling activities and the recycling process itself is much less clear. In
important respects, the answer is: "It depends." For example, to the extent that a
recycling activity generates hazardous waste in the same way that a primary manu-
facturing process generates hazardous waste, it seems clear that the hazardous
waste is subject to EPA's regulatory authority under RCRA in the same way that it
would be if it had been generated by a primary manufacturing process.What is less
clear is whether EPA's hazardous waste jurisdiction under RCRA extends (i) to sec-
ondary materials that are sent for recycling, (ii) to certain by-products and residues
that are generated by the recycling process, and (iii) to the recycling process itself.

Numerous questions as to the scope of EPA's RCRA jurisdiction have been pre-
sented by definitional provisions in the statute. In particular, EPA and the courts
have struggled to give practical meaning to the term "solid waste" in Section
1004(27) of RCRA (which refers to "discarded materials") and to the term "treat-
ment" in Section 1004(34). The narrower the construction placed on these terms, the
more recycling activities are deemed to have the same status under RCRA as pri-
mary production processes. Conversely, the broader the construction given to these
terms, the more recycling activities become subject to RCRA regulation on the same
terms as hazardous waste treatment and disposal.

In wrestling with these interpretative issues, EPA has managed to identify some
uses of secondary materials that clearly are incompatible with any notion of "dis-
card," so that the recycled material seems clearly to fall outside the definition of
"solid waste." Examples are (i) the use of a secondary material as an ingredient in
an industrial process to make a product in the absence of reclamation, (ii) the use of
a secondary material as an effective substitute for a commercial product, or (iii) re-
turning a secondary material to the original process from which it was generated in
the absence of reclamation. Secondary materials used in these ways appear to be
outside EPA's statutory authority under RCRA. By the same token, the recycling
activities involving such materials would be outside EPA's RCRA jurisdiction.

The status of other recycling activities has been more controversial. A good exam-
ple of this is the reclamation (e.g., through high temperature metals recovery) of
secondary materials that would be hazardous wastes if discarded (e.g., if disposed of
in a landfill). The questions (i) whether secondary materials that are reclaimed in
this manner are "solid wastes," and (ii) whether the secondary smelting process
itself is a production operation that falls outside EPA's RCRA jurisdiction or a
waste "treatment" operation subject to EPA's authority under RCRA remain unset-
tled. Court decisions have not yet provided a final answer to these questions, and
EPA itself "is presently studying the question of jurisdiction as part of a compre-

IThe letter from Senators Baucus and Chafee contains six questions that are numbered from
1 to 5. Two of the questions are preceded by the number 2. We have numbered the six questions
consecutively from 1 to 6.
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hensive effort to determine if [its]... rules on recycling should be amended ..
See 56 Fed. Reg. 7134, 7143/1 (February 21, 1991).

In sum, under the existing statutory provisions, EPA appears to have authority to
regulate some types of recycling activities, seems not to have authority to regulate
other types of recycling activities, and may or may not have authority to regulate
still others. This uncertainty about the scope of EPA's regulatory jurisdiction under
RCRA is a matter that the Business Recycling Coalition believes should be clarified
in two respects: First, certain recycling activities and recyclable materials should be
clearly excluded from EPA's RCRA jurisdiction, because they are functionally and
otherwise indistinguishable from other primary manufacturing processes and com-
mercial use activities.

Second, other recycling activities, including reclamation activities, should be sub-
ject to EPA's statutory jurisdiction under RCRA. But That jurisdiction should be sep-
arately defined and exercised in the context of a separate regulatory program specif-
ically designed for legitimate reclamation operations. We have submitted a proposal
on how that could be done by adding a new subtitle to RCRA. This approach would
remove the jurisdictional uncertainty that now exists by establishing a regulatory
regime that is appropriate for legitimate industrial recycling.
Question 2:

Some owners or operators of recycling facilities have claimed that EPA does not
have jurisdiction to regulate their activities because the facility recycles a secondary
material or other material that was never intended for discard and therefore never
within the definition of solid waste as currently defined by RCRA. Will S. 976 pro-
vide EPA with adequate authority to regulate recycling facilities, including recy-
cling processes, currently escaping regulation under RCRA on the basis that the fa-
cilities are recycling a nonwaste material?
Answer:

S. 976 would clarify that EPA has statutory jurisdiction over secondary materials
that are recycled, in addition to those that are discarded. However, as indicated in
our written testimony, we do not believe that S. 976 establishes this authority in the
most desirable manner. The bill purports to recognize the distinction between the
treatment and disposal of hazardous wastes, on the one hand, and environmentally
sound recycling of secondary materials, on the other. But the statutory provisions
that purportedly are designed to implement this distinction would largely eviscerate
it in practice. As indicated in our answer to Question 1 above, the Business Recy-
cling Coalition does not oppose appropriate regulation of reclamation under RCRA
However, for the reasons set forth in our written testimony, we do not believe that
S. 976 provides for the establishment of an appropriate regulatory regime.

Question :
In its May 1980 rulemaking on the hazardous waste management system (45 Fed.

Reg. 33084 (May 19, 1980)), EPA deferred regulation of the actual use and reuse of
hazardous wastes and hazardous waste recycling and reclamation activities. Does
EPA plar. to issue regulations for these activities and if so when?
Answer:

Obviously, EPA, not the Business Recycling Coalition, is in the best position to
answer this question. We do understand, however, that EPA plans shortly to issue
an advance notice of proposed rulemaking that may address certain of these issues.

Before leaving this question, we would hasten to correct what we believe is the
mistaken implication that the use and reuse of hazardous wastes, as well as hazard-
ous waste reclamation and recycling activities, currently are not regulated under
RCRA. A number of EPA's hazardous waste regulations apply to the use and reuse
of hazardous wastes. And various recycling and reclamation activities are regulated,
in one way or another, under EPA's RCRA regulations. We agree, however, that
there is a need to clarify the scope of EPA's regulatory authority and to design a
regulatory regime that is appropriate for industrial recycling.
Question 4:
S. 982, the Hazardous Waste Recycling Act of 1991, attempts to achieve the same

goal as section 405 of S. 976. However, S. 982 attempts to regulate recycling activi-
ties by amending the definition of solid waste. What are the benefits and/or draw-
backs of this approach?
Answer:

As discussed at some length in our written testimony, we believe the approach
taken in S. 982, which attempts to regulate recycling activities by simply amending
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the definition of solid waste, is ill-advised. To be sure, it would remove the uncer-
tainty regarding the scope of EPA's RCRA jurisdiction over the recycling of hazard-
ous secondary materials. (Indeed, as drafted, it would appear to extend EPA's RCRA
juristiction to the use of virgin materials in primary manufacturing processes.) Un-
fortunately, S. 982 would eliminate the jurisdictional uncertainty by effectively
equating industrial recycling with hazardous waste treatment and disposal. While it
anticipates the possibility that EPA might set different requirements for hazardous
waste reycling than for hazardous waste treatment and disposal, this almost seems
like an a thought and clearly is not the focus of S. 982. As a result, the approach
taken in S. 982 is likely to compound many of the problems already confronting le-
gitimate industrial recyclers.
Question 5:

How many sites currently slated for cleanup on Superfund's National Priority
List (NPL) were formerly engaged in hazardous waste recycling activities that con-
tributed in some part to the inclusion of those sites on the NPL? Please provide a
list of those sites.
Answer:

We do not know how many sites currently included on the NPL formerly were
engaged in hazardous waste recycling activities. We would not be surprised, howev-
er, to learn that a considerable number of former hazardous waste recycling sites
found their way on to the NPL, just as a large number of other industrial sites, in-
cluding many primary manufacturing facilities, found their way on to the NPL.

For the most part, sites have been included on the NPL because of activities that
occurred before the hazardous waste regulations under RCRA were adopted and at a
time when there were few, if any, restrictions on the handling and disposal of haz-
ardous waste. It is likely that many industrial facilities--including both recycling
processes and primary manufacturing operations-stored and/or disposed of hazard-
ous wastes on site in a manner that does not meet current hazardous waste manage-
ment standards. With hindsight, we know that such uncontrolled storage and dis-
posal of hazardous waste can result in significant environmental contamination, as
reflected in the NPL listings.

But the fact that unregulated and uncontrolled disposal of hazardous waste may
formerly have occurred at industrial facilities (both recycling and primary manufac-
turing facilities) that are now listed on the NPL does not mean that hazardous
waste recycling facilities today present a greater risk of environmental contamina-
tion than primary manufacturing facilities which produce or use hazardous sub-
stances and which generate hazardous wastes. Nor does it mean that such facilities
will eventually wind up on the NPL unless they are subjected to the full range of

re e that are imposed on hazardous waste disposal operations under sub-
title C of RCRA.

To the contrary, the existing RCRA regulations ensure that hazardous wastes gen-
erated at a recycling facility, like hazardous wastes generated at a primary manu.
facturing facility, are managed in a way that will prevent the kind of environmer-
tal contamination that caused former hazardous waste recycling and primary manu-
facturing facilities to be included on the NPL. A hazardous waste recycling facility,
like a primary manufacturing facility, cannot dispose of its hazardous wastes on site
without complying with the permit and other requirements that apply to hazardous
waste disposal facilities. And there is no reason to believe that the recycling process
itself presents any greater risk of environmental contamination than a primary
manufacturing operation in which hazardous substances are produced or used as a
feedstock. The environmental control requirements that apply to such a primary
manufacturing operation are also appropriate for a recycling operation that process-
es hazardous materials.

In short, we believe that the hazardous waste recycling facilities included on the
NPL have found their way there for the same reasons that primary manufacturing
facilities (such as refineries, chemical manufacturing plants, primary smelters, etc.)
have found their way on to the NPL. We also believe that in both cases, existing
hazardous waste regulations adequately address the problems that led to the the
NPL listings. Accordingly, we do not believe there is any justification for treating a
recycling process (and the by-products and residues generated by a recycling proc-
ess) any differently from the way in which other industrial processes which produce
or use hazardous materials (and which generate hazardous by-products or residues)
are treated.

We do recognize, however, a justification for establishing special regulatory re-
quirements under RCRA that would apply to hazardous reclaimable materials prior
to the time that they actually enter the reclamation process. In our legislative pro-
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posal, we have suggested how such a regulatory program could appropriately be
structured.

Question 6:
S. 976 provides for a permit by rule permitting scheme. Is a more flexible permit-

ting scheme necessary and appropriate for hazardous waste recycling facilities?
What are the benefits and/or drawbacks of such a scheme?

Answer:
As indicated in our written testimony, we believe strongly that industrial recy-

cling should be regulated separately (and somewhat differently) from hazardous
waste treatment and disposal. Accordingly, if a permitting scheme for industrial re-
cycling is necessary (and we are far from persuaded that it is), it certainly should be
as flexible and streamlined as possible; otherwise, we may forfeit the myriad envi-
ronmental and economic benefits of industrial recycling. A "permit by rule" ap-
proach can provide some of the needed flexibility and can reduce some of the bur-
dens that more elaborate permitting requirements would impose. Whether it would
successfully accommodate the needs of industrial recycling depends in large part on
how the "permit by rule" scheme is designed and implemented in practice.

INCO UNITED STATES, INC.
NEW YORK, NY
September 30, 1991

Hon. Max S. Baucus
United States Senate
Chairman, Subcommittee on Environmental Protection, Committee on Environment

and Public Works, Washington, DC.
DEAR MR. CHAIRMAN:

On behalf of the Business Recycling Coalition (BRC), I want to express sincere
thanks for the opportunity to testify on RCRA reauthorization before your subcom-
mittee on September 13.1t was a air and thoughtful hearing of the issues, and I
only wish there had been more time to discuss them in greater detail. Let me reiter-
ate our strong desire to work with committee staff to reconcile some of the points of
issue discussed at the hearing. We will take the liberty of calling them shortly to
this end.

In the meanwhile, in the following paragraphs I would like to supplement my tes-
timony before your subcommittee by responding to certain questions raised in her
written testimony by Karen Florini of the Environmental Defense Fund (EDF).

We respect Ms. Florini's views, and though we disagree with many of her posi-
tions, we believe that our objectives are really not so far apart. Explicit in her ac-
knowledgment that "recycling of hazardous industrial waste provides important en-
vironmental benefits" and also implicit in her rejection of "poor quality recycling"

as inferior to "high quality disposal" is a view that corresponds, albeit grudgingly,
to that of the Business Recycling Coalition.

And that is that good quality recycling is both desirable and preferable to high-
,uality disposal. For our part, we certainly favor "good quality recycling" over
poor quality recycling," and we favor the establishment of management standards

needed to assure that recycling deserves the "good quality" designation.
Where we profoundly differ with Ms. Florini is over her obvious commitment to a

system of regulation that not only fails to give preference to recycling over waste
treatment and disposal, but that implies a further bureaucratization of the process.
As one of her reasons for opposing a separate subtitle to govern industrial recycling,
Ms. Florini observed that EPA does not have, and is unlikely to.be given, the staff
resources needed to write the regulations. We made the response at the hearing
that the bulk of the regulations that would be required under a separate subtitle
already east in the Subtitle C program and that only a relatively small number of
newly designed rules would be ,equired. Furthermore, both S. 976 and S. 982 also
contemplate that EPA will promulgate new rules for recycling. Thus, there is no
substantial difference between those bills and our separate subtitle proposal in that
respect.

But the larger point is that if the resources are not available to write the regila-
tions we foresee, where are the resources going to come from to do everything Ms.
Florini wants to do? We favor a system under which EPA would establish standards
that are, to some extent, self-enforcing-with backup authority for EPA and the
States to ensure that the standards are being met. e approach suggested by Ms.
Florini would hobble the good recyclers as well as the bad recyclers. Paradoxically,
the statutory "hammers" Ms. Florini favors may well result in more nasty stuff
going into landfills or into the ambient environment than is already the case.

z% - 41 - 14
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Industrial recycling consists of three basic stages: the first stage is the manage-
ment of materials-handling, transportation, and storage-prior to their introduc-
tion into the recycling process; the second is the industrial recycling process itself;
the third stage involves what happens to the wastes and residues from the recycling
process.

In general, we believe that the Business Recycling Coalition and the EDF hold
similar views about the standards that should be applied in the first stage-though
not about how they should be enforced. That is to say, the BRC agrees that there
should be appropriate requirements for the manifesting, transportation and storage
of hazardous secondary materials destined for recycling, and we expect these re-
quirements would be quite similar to those that apply to hazardous wastes destined
for treatment and disposal. We believe that a notification/certification and record
keeping requirement, plus appropriate inspection and enforcement authority for
EPA and State regulators, is the right way to assure that these standards are met
without excessively encumbering recycling operations. Clearly, EDF wants a more
intrvsive form of regulation.

With regard to the recycling process itself, our position is that recycling is an in-
dustrial process and should be regulated in the same fashion as any other industrial
process. EDF clearly wants recycling per se to be regulated but offers arguments
that could be applied, as well, to any industrial process involving the utilization or
production of hazardous materials. What evidence has EDF supplied thatlegitimate
industrial recycling is more dangerous than other industrial processes? Industrial
processes are already regulated, and in the absence of a clear showing that recy-
cling per se creates risks not found in other industrial processes, we see no reason to
burden recycling with additional costs. As I testified before the committee, in the
real world of our market economy recyclers must compete with suppliers of virgin
materials.

With regard to the handling of waste materials from recycling, our position is
that hazardous wastes resulting from recycling should be regulated as such. There is
no disagreement with EDF on that score. Where we do disagree is on how the resi-
dues and by-products of recycling should be determined to be hazardous. Ms. Florini
believes that the "derived trom" rule should apply to those materials. She also feels
that the universe of hazardous wastes should be expanded to include more "listed"
wastes. We have no problem conceptually with the notion of EPA listing additional
wastes as hazardous, where such actions are appropriate. But we strongly object to
automatically deeming by-products and residues of recycling to be hazardous solely
because of their parentage even though they exhibit no hazardous characteristics.
We need to get away from the all too prevalent assumption that every residue of an
industrial process must be treated or buried in a landfill or both.

We also strongly believe that "delisting" is not a viable option. It is costly, can
take years, and requires the proving of a negative. It simply does not work.

Let me now respond briefly to the testimony of the Hazardous Waste Treatment
Council. The HWTC is misleading the committee when it characterizes a long list of
recycling processes as being "unregulated." The fact is that the management of haz-
ardous wastes that are generated or stored at recycling facilities is regulated, and
this regulation would continue under our proposal for a separate subtitle. Indeed,
our proposal would clarify and extend EPA's authority to regulate recyclable haz-
ardous materials under RCRA.

The HWTC, of course, finds these controls inadequate and wants the actual oper-
ation of the recycling process to be regulated as if it were waste treatment and dis-
posal. We don't believe that's appropriate. Indeed, as near as we can tell, the type of
regulation the HW TC wants would also apparently fail to be provided under the
permit-by-rule approach suggested in S. 976.

We have no specific information on any of the "recycling" examples cited by Mr.
Richard Fortuna in his testimony cif HWTC's survey of Superfund sites. Clearly, a
lot of indiscriminate dumping of hazardous materials took place before the enact-
ment of existing environmental statutes, and some of that dumping no doubt in-
volved "recycling" operations. Even more of it involved primary manufacturing op-
erations. The question before the committee is what's happening now, not what hap-
pened 20 years ago. Your task is to write a statute enabling EPA and State authori-
ties to prevent those activities and to penalize anyone evading the law-but a stat-
ute that will allow good recycling to flourish and to deliver the environmental (and
economic) benefits that recycling makes possible. Please let us work with you
toward this end.

Sincerely,
SAMUEL GOLDBERG
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PREPARED STATEMENT OF HON. TOM DASCHLE

Mr. Chairman, I commend you for your efforts to address the complexities sur-
rounding hazardous waste recycling and appreciate this opportunity to offer my
comments on this pressing issue.

There has been a great deal of attention paid to so-called "sham recycling" oper-
ations whereby some companies have exploited a loophole in Federal law to escape
strict hazardous waste disposal standards. While there may be some debate about
what constitutes a "sham recycler," there can be little doubt that this is a gray area
in Federal law. When dealing with hazardous waste, this gray area presents an im-
mediate threat to the environment and human health. Moreover, the current EPA
exemptions for virtually all recycling facilities, legitimate and otherwise, encourage
improper management of hazardous waste.

The residents of Sioux Falls, South Dakota, are painfully aware of this fact. In
1989, the water supply of the State's largest city was threatened by the dumping of
toxic substances by a waste "recycler." Two intake wells in the city's municipal
water wellfield were shut down because of the threat posed by cyanide and heavy
metal contaminates dumped by a precious metals manufacturer who is classified as
a recycler. Moreover, the city of Sioux Falls and State of South Dakota were forced
to battle confusing and vague regulations and definitions relating to both the dump-
ing of hazardous waste and the classification of the polluter and the pollutants that
impeded efforts to clean up the environmental damage and deter similar incidents
in the future.

The Sioux Falls experience underscores the importance to communities all across
the Nation of the discussion before this subcommittee today. I would like to take a
moment to discuss the history and implications of the Sioux Falls case.

In January of 1989, local law enforcement officials discovered a "green liquid"
floating in ditch adjacent to the company headquarters of Tn-State Mint at C
Avenue in Sioux Falls. At the time, Tri-State Mint engaged in electroplating, the
minting of coins and the recovery of precious metals. Investigation of the spill re-
vealed levels of cyanide and heavy metals that exceeded drinking water standards.

In May of the same year, a second spill was discovered near Tri-State's office3 on
A Avenue in Sioux Falls. This spill, which was also found to contain cyanide and
heavy metals, was 8 to 10 feet above the city's aquifer and within the cone of influ-
ence of two wells in the city's municipal water wellfield. The threat of contamina-
tion forced the city to later shut down the two wells during a very dry summer.

When the first spill was discovered, the Environmental Protection Agency's re-
gional office in Denver classified it as RCRA F007 Hazardous Waste. A subsequent
review by EPA's Washington Office confirmed this initial determination. In March
1989, the director of EPA's Denver region Hazardous Waste Management Division
wrote to the State of South Dakota that, ". .. the liquid portion of Tri-State's elec-
troplating solution constitutes spent cyanide plating bath solutions from electroplat-
ing operations, i.e. F007." He concluded his correspondence by declaring that,
"... the circumstances surrounding Tri-State's illegal disposal incident are griev-
ous enough to warrant a substantial RCRA penalty."

In May 1989, after deliberating for 30 minutes, a grand jury indicted Tri-State
Mint and its president on 12 counts of violating Federal hazardous waste laws. Both
the State of South Dakota and Minnehaha County prosecutors began to proceed
with cases based upon the EPA's findings that this spill was an F007 RCRA viola-
tion.

After the polluter requested an additional review of the spill's classification,
EPA's Washington Office of Solid Waste determined that the Tri-State process at C
Avenue was strictly a metals recovery process. Termed "electrowinning" rather
than electroplating, EPA flip-flopped and stated that, "we believe that the process is
not an electroplating operation within the scope of the F007 listing, but a metals
recovery operation."

EPA officials justified their reversal of the F007 listing by suggesting that the so-
called recovery procei 3 occurred when crucibles used in the Tri-State minting proc-
ess were crushed after they became unfit for further use. Residual silver was then
extracted from the crushed crucibles after they were placed in a solution of cyanide
and steel plates were introduced to the solution and an electric current established.
As in the electroplating process, the silver aggregated on the positively charged
plates and was later scraped off.

At a minimum, electroplating is the deposition of metal by means of electrolysis.
Tri-State was definitely electroplating in the sense that they used electricity to coat
one metal onto another substrate. The fact that they removed the metal from the
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substrate did not appear to change the fundamental nature of the operation, or the
applicability of the F007 waste designation.

More importantly, it changed neither the composition of the hazardous solution
nor its potential damaging effect on the residents of Sioux Falls. Yet, it did change
EPA's classification at C Avenue and the remedies available to address the situa-
tion. (Ironically, EPA officials stated that they had information that electroplating
operations, under their strict definition, did occur at the other spill site at A
Avenue. However, this spill was never even listed.]

It took nearly 16 months and extensive administrative and legal wranglings
before the two spill sites in Sioux Falls were finally cleaned to background levels.
The legal case, due in part to the EPA's reversal of its initial F007 decision, was
weakened, and charges in the criminal case were eventually dropped. Tri-State mint
paid a relatively small fine and today continues to operate it's plating, minting and
recovery operations.

No matter how you package it, the dumping of gallons of solution containing high
levels of cyanide and metals poses a serious environmental and public health threat.
The environment-and, in the case of the Tri-State dumping, a city's source of
water-is not affected based solely upon a how a substance or operation is classified
in the manuals of the Environmental Protection Agency. It is the content of the
hazardous waste that poses the threat. The Sioux Falls experience with the Tri-
State Mint spills underscores this point and highlights the need to close the existing
recycling loophole.

Mr. Chairman, the Environmental Protection Subcommittee should be commend-
ed for it efforts to address the recycling loophole. Without question, there is a clear
and pressing need to strictly regulate the precious metals recovery process. Requir-
ing precious metals recycling operations to fall under the strict requirements and
preventive controls of the Resource Conservation and Recovery Act will help pre-
vent other communities from being forced to live through environmental traumas
like those experienced by the city of Sioux Falls and the State of South Dakota.

Thank you.

STATEMENT OF AMERICAN PETROLEUM INSTITUTE

REGULATION OF SECONDARY MATERIALS 1

I. INTRODUCTION AND SUMMARY

The American Petroleum Institute (API) is a trade association representing over
250 companies engaged in the exploration, production, refining, transportation and
marketing of crude oil and petroleum products. We appreciate the opportunity to
present the industry's views on the provisions addressing the regulation of second-
ary materials contained in S. 976, as well as industrial recycling in general. This
statement outlines API's perspective on this complex Resource Conservation and Re-
covery Act (RCRA) issue.

API supports the intent of the legislative approach taken in Section 405 of S. 976
to the extent that it can be interpreted to foster the objectives of RCRA: conserve
valuable material and energy resources, foster resource recovery and encourage
properly conducted recycling and reuse of solid and hazardous wastes. However, cer-
tain legislative "hammers" and other statutory disincentives 2 could effectively nul-
lify the development of this new more tailored regulatory regime. API recommends
that these hammers and disincentives be removed from S. 976, and that the bill be
revised to more clearly differentiate between and among: on-going manufacturing
operations; secondary materials recycling; and waste treatment, storage and dispos-
al activities. These distinctions are blurred in the subject legislation which begins
from the erroneous premise that virtually all manufacturing operations should be
regulated under RCRA and that only exceedingly narrow statutory exemptions
should be recognized.

I API is also submitting for the record its views on other provisions contained in S. 976 includ-
inf used oil management and corrective action.

(1) A statutory deadline by which EPA must promulgate standards for recycling activities. If
the deadline is missed, recycling activities are forever regulated under Subtitle C. (Section
405(b))

(2) Stringent demonstration for the new recycling management standards (Section 405(b)), es-
sentially, as stringent as Subtitle C.

(3) Severe limitations on permitting recycling facilities by rule (Section 405(c))
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API believes that RCRA and its implementing regulations should recognize the
fundamental differences between on-going manufacturing processes, beneficial recy-
cling and reuse and waste management practices. Furthermore, there should be
built-in incentives that encourage beneficial recycling and reuse while discouraging
waste generation. API recommends that materials that are reused and processed for
reuse as part of an ongoing commercial operation, not be included in RCRA's juris-
diction (e.g., onsite recycle/reuse). In addition, API supports the development of a
legislative and regulatory regime, distinct from waste management regulation, that
encourages the responsible handling and use of recyclable materials outside of the
commercial operation that generated the material. In principal, S. 976 is consistent
with these recommendations in that it:

0 Affirms the "direct reuse" and "closed loop" exemptions from RCRA (Section
405(bX4) of S. 976), and

e Requires EPA to develop regulations for hazardous secondary material recy-
cling (Section 405(bXl) of S. 976).

To encourage beneficial recycling, API recommends that S. 976 be modified to:
0 Explicitly state that oil recovery and sludge coking practices that occur at pe-

troleum refineries are not subject to RCRA jurisdiction, and
* Clearly distinguish environmentally protective recycling from waste manage-

ment practices and separately address recycling under a tailored regulatory regime.

It. THE DEBATE: HOW TO PROMOTE RECYCLING AND AT THE SAME TIME PROTECT HUMAN
HEALTH AND THE ENVIRONMENT

EPA and Congress Agree That Recycling and Resource Recovery Should Be Encour-
aged

EPA has endorsed recycling as an essential component of pollution prevention. In
a policy proposed on January 1, 1989,3 EPA stated:

EPA's proposed policy encourages organizations, facilities and individuals
to fully utilize source reduction techniques in order to reduce risks to public
health, safety, welfare and the environment and as a second preference to
use environmentally sc'und recycling to achieve these same goals. Although
source reduction is preferred to other management practices, the Agency
recognizes the value of environmentally sound recycling, and is committed to
promoting recycling as a second preference above treatment, control and dis-
posal. (emphasis added)

The Agency expressed its commitment to promoting environmentally sound recy-
cling over the remaining components of the waste management hierarchy, namely
treatment and disposal. Congress endorsed these same objectives within the RCRA
statute as far back as 1976, and reaffirmed recycling's high position in the waste
management hierarchy when RCRA was reauthorized in 1984. Congress amended
the statute's objectives to include:

minimizing the generation of hazardous waste and land disposal of haz-
ardous waste by encouraging process substitution, materials recovery, prop-
erly conducted recycling and reuse and treatment. (emphasis added)

API supports the preference for recycling over treatment and disposal of wastes,
and believes this clear preference should be carried through in specific legislative
provisions implementing this widely shared national objective.

Regulatory Evolution
Though supportive of recycling as a pollution prevention mechanism, EPA has

grappled for much of the past decade over the degree to which industrial materials
destined for recycling and recycling activities themselves should be regulated under
the waste management provisions of RCRA. Central to this confusion has been the
"all or nothing" approach to recycling regulation, currently orchestrated by the reg-
ulatory definition of "solid waste." This definition is used to determine whether a
material is subject to the jurisdiction of RCRA's Subtitle C. In other words, only ma-
terials that meet the regulatory definition of "solid waste" are subject to the re-
quirements promulgated pursuant to RCRA's Subtitle C, provided the solid waste is
also hazardous. Determining what is and is not regulated under these regulations
can be a "mind-numbing" experience.

EPA first promulgated the regulatory scheme for making a solid waste determina-
tion in 1980. EPA's original regulatory definition (1980) was confusing, due to the

54 Fav. REG. 3846.
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use of the term "other waste material" which included materials that were "some-
times" discarded. In 1985, EPA promulgated revisions to the regulatory scheme in
an effort to control poor material and waste handling practices of recyclers. To
ensure its jurisdiction over recyclable materials and recycling processes, EPA craft-
ed a regulatory definition for solid waste that, in some instances, regulated recycled
materials and beneficial recycling practices as waste and waste management oper-
ations. EPA's new approach further confused the distinction between materials that
are and are not wastes and when they are considered to be "discarded."

The 1985 redefinition was challenged in court. The court held, in the "AMC I"
(American Mining Congress) decision, that:

... the statute reveals clear Congressional intent to extend EPA's au-
thority only to materials that are truly discarded, disposed of, thrown away
or abandoned.

4

In response to the AMC I decision, EPA proposed further revisions to its regula-
tory definition of solid waste in January of 1988. The proposed revisions focused on
excluding from the definition of solid waste materials that are recycled and reused
in an ongoing manufacturing or industrial practice, including hydrocarbon recovery
from petroleum refinery operations and the transformation of oily sludges into pe-
troleum coke (provided there is no intervening element of discard such as the place-
ment of these materials on the land.

Two recent court decisions (termed "API" and "AMC II") further clarify the
meaning of the term "discarded," as that term identifies what materials are solid
wastes subject to RCRA regulation. In the "API" case, the court ruled that slag de-
rived from the off-site treatment of hazardous wastes (i.e., metals reclamation man-
dated as a "best demonstrated available technology" under the land disposal restric-
tions program) were not beyond the purview of EPA regulatory control as solid
wastes. In the AMC II decision, the court held that sludges generated and stored in
unlined surface impoundments were solid wastes, notwithstanding the generator's
intent to subsequently recycle them. The court explained that since these materials
could contribute to "the waste disposal problem" they could be regulated as solid
wastes. Significantly, however, the court reaffirmed that materials managed as part
of an ongoing industrial process are outside RCRA's jurisdiction.
Acknowledgement of Problem/Remedies Elusive

EPA has on several occasions acknowledged the difficulty of applying an "all or
nothing" approach to recycling regulation and has creatively approached the prob-
lem by distinguishing between legitimate recycling and waste management based
upon whether the subject materials are managed as wastes (e.g., placed on the land
or speculatively accumulated) or managed as valuable raw materials (e.g., as part of
an on-going manufacturing process). The question which has faced EPA and now
faces Congress is how to foster the recycling while ensuring that human health and
the environment is sufficiently protected. EPA identified this problem as one need-
ing fixing recently in: The Nation's Hazardous Waste Management Program at a
Crossroads: The RCRA Implementation Study, completed in 1990. The report stated
that the definitions of "solid waste" and "hazardous waste" need clarification. State
regulators interviewed as part of the implementation study specifically identified
the RCRA recycling regulations as being particularly difficult to decipher and en-
force.

In December of 1990, EPA sponsored a series of conferences to examine problems
with the definition of "solid waste," particularly how the current regulatory ap-
proach impedes hazardous material recycling. Representatives of EPA Regional of-
fices, industry, State governments, environmental groups and the waste manage-
ment industry expressed concerns and problems with the "definition," and EPA an-
nounced plans to propose further revisions to the definition in the future.

Clarification of the definition of solid waste and the accompanying recycling regu-
lations was identified as a priority activity for EPA in the RCRA Implementation
Study and by the attendees at the conferences. API believes that such "clarifica-
tion' must result in both simplifying the definition and in clearly and appropriately
regulating recycling in a manner that protects human hearth and the environment.
Lack of a Solution Results in "Sham Recycling"

Concerns have arisen about "sham recycling" practices, e.g., waste management
operations masquerading as legitimate recycling to avoid regulation. Sham recycling
is the intent to avoid regulation of wastes by pretending to make "products' that

482 4F.2d 1190.
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are never used or by asserting that wastes are being used as fuel when they are
really being burned as wastes because they have little or no fuel value. The current
regulatory mix results in some recycling management practices being regulated
under Subtitle C (e.g., storage of some recyclables, management of residues under
the "mixture" and/or "derived from" rules), while others are explicitly exempt from
RCRA regulation and still others are in regulatory limbo (materials recycled
through application on the land).

Consequently, there is an incentive to mislabel some practices as "recycling" to
escape regulation, while other beneficial recycling and reclamation practices that
should be encouraged are shunned because of regulatory burdens. Legislative pro-
posals to address the "sham recycling" problem (S. 976 and S. 982), would expand
EPA's jurisdiction over recyclable materials and recycling activities. While "sham
recycling" should be eliminated, legislative solutions need to be crafted carefully, so
as not to discourage legitimate recycling.

III. THE FUNDAMENTAL NATURE OF OIL REFINING DRAWS THE PETROLEUM INDUSTRY INTO
THIS COMPLICATED ISSUE

Petroleum refineries manufacture hydrocarbon-based products using crude oil as
the raw material feedstock. Most of the products are fuels--either transportation
fuels such as automobile gasoline and jet fuel, or electric power plant fuels such as
residual fuel oil and petroleum coke. Other products include lubricating oils (such as
automotive engine crankcase oils) and asphalt (used for road paving). The manufac-
ture of two products-fuels and asphalt-has drawn refineries directly into the issue
of RCRA's "solid waste" definition.

A brief history of the impact of RCRA's definition of solid waste on petroleum
industry recycling practices is provided in Appendix I, including:

* The fundamental activities that occur at refineries in processing crude oil into
products,

0 How refineries' oil recycling practices were drawn into EPA's RCRA "solid
waste" definition in 1985, and

• Why EPA excluded these in-process oil refinery recycling practices from waste
regulation and how these practices were impacted by the AMC decision.

Both EPA and the courts agree that oil recycling practices at refineries are part
of the ongoing manufacturing operation that refines crude oil into products. These
practices are not "waste" management practices, nor are they "part of the waste
disposal problem." Hence, they are not part of RCRA's jurisdiction.

IV. SECONDARY MATERIALS RECYCLING PROVISIONS OF SECTION 405 DON'T PROVIDE

SUFFICIENT INCENTIVES FOR RECYCLING

API supports the general approach toward hazardous material recycling taken in
S. 976,5 however, specific provisions in section 405 could have disastrous effects on
beneficial oil recycling activities at refineries. In addition, the legislative policy pref-
erence for recycling over treatment is weakly expressed in the bill. The provisions
appear to provide little incentive for recycling activities over treatment and disposal
activities. Indeed, they may have precisely the opposite effect and serve to encour-
age treatment and disposal.

The provisions addressing recycling of secondary materials contained in Section
405 of S. 976 would result in the following:

* EPA would be required to promulgate management standards for the recycling
of hazardous waste and hazardous secondary materials under Subtitle C of RCRA
within 24 months of enactment of the RCRA Amendments of 1991 or "hazardous
secondary materials shall be deemed hazardous wastes for all purposes of this sub-
title." The standards would have to "protect human health and the environment to
the same degree as the requirements that are applicable to the transfer, storage and
disposal of hazardous waste."

* EPA would be authorized to issue permits-by-rule for recycling facilities, pro-
vided "the Administrator determines that no single facility or recycling unit of such

6 K Recycling of secondary material that is: (1) part of and ongoing industrial activity by the
generating industry itself and (2) that is environmentally protective, should be outside RCRA
jurisdiction.

Recycling that is outside of the generator's ongoing industrial activity should not be regulat.
ed as a hazardous waste management activity. Rather, it should be regulated separately and not
be burdened with time consuming facility-by-facility permitting.

"Sham recycling" activities should get no relief from hazardous waste regulation by mas-
.querading as recycling rather than treatment.
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class has the potential for significant damage to human health and the environment
and that the class will have minimal cumulative adverse impact on human health
and the environment."

0 Hazardous waste regulatory requirements (rather than the new recycling re-
quirements) would be imposed on any facility burning a hazardous secondary mate-
rial (HSM) for energy recovery or producing a product from an HSM that is placed
on the land.

* Facilities engaged in "closed-loop recycling" and "direct reuse recycling" would
be exempt from recycling management standards and permit requirements.

* Residues generated from recycling operations would have to be managed pursu-
ant to Subtitle C management requirements, provided the residue exhibited a haz-
ardous waste characteristic or was derived from a listed hazardous waste.

As drafted, these provisions would provide few, if any, incentives for the recycling
of hazardous secondary materials (HSM). All facilities engaged in HSM recycling
would be subject to substantial new Subtitle C requirements including corrective
action, with the exception of those facilities engaged exclusively in closed-loop or
direct reuse recycling. Facilities engaged in HSM recycling would have no alterna-
tive but to comply with full fledged, site-specific Subtitle C permits, assuming that
there would be a single unit or facility that would thwart the authorization of the
permit-by-rule provisions.

Provisions Would Negatively Impact Hydrocarbon Recovery Operations
If enacted, recycling operations common to most petroleum refining operations

would likely become newly subject to stringent Subtitle C requirements, since the
bill is silent on the status of exemptions presently incorporated into the RCRA regu-
lations to foster these practices (See Appendix I). The bill seems to include these
practices through its broad definitions of secondary material and hazardous second-
ary material and its narrow exemptions.

The "closed-loop" and "direct reuse" exemptions from RCRA jurisdiction provide
no more relief for petroleum industry recycling practices than these same exemp-
tions did when EPA originally promulgated them in 1985. The fundamentals of re-
fining-producing fuel products and products designed for placement on the land
(asphalt)-would appear to disqualify a refinery from using these exemptions. Cen-
tral to this problem would be the regulation of the fuels and asphalts as solid wastes
(40 CFR § 261.2(cXl) and (2)).

Additionally, the provisions in section 405(c) that mandate hazardous waste man-
agement standards for facilities that burn HSM for "energy recovery" could, con-
ceivably, subject oil refineries to regulation as hazardous waste management facili-
ties. Although regulating oil refining processes as if they were hazardous waste op-
erations may seem ludicrous, this same result, though unintentional, was created by
EPA's 1985 rules amending the definition of-solid waste (see Appendix I). This situa-
tion was the driving force behind the exceptions from RCRA hazardous waste man-
agement requirements, promulgated in 40 CFR § 261.6 for petroleum industry recy-
cling practices (including those for oil recovery activities and sludge coking). EPA
recognized the merit of these recycling practices and saw fit to foster them through
reduced regulatory requirements. In addition, EPA proposed to exempt these prac-
tices from RCRA jurisdiction in its 1988 proposed rule amending the definition of
solid waste. It makes no sense, to now reverse or eliminate existing incentives that
encourage petroleum industry recycling practices.

Solution Sought in Other Legislative Proposals
S. 982, introduced by Senator Chafee, takes a similar approach to that taken in S.

976. The bill would amend the definition of "solid waste" to include materials that
are recycled, with the exception of those materials recycled as part of a closed-loop
or a direct reuse manufacturing process. It is unclear, however, how the bill would
impact fuels produced from recovered oils, although, asphalts would most likely be
solid wastes. API would oppose this legislation for it has many of the same problems
as S. 976.

A different approach is taken in S. 1473, introduced by Senator Warner. The bill
acknowledges straightforwardly that recycling is not waste management. Notably,
the bill would explicitly exempt from the definition of solid waste "maiterials used
for recycling." Unlike the narrow closed-loop and direct reuse focus of the Baucus
and Chafee proposals, S. 1473 would exempt from recycling regulation: "industries
that reuse, in a production process, secondary materials generated from another
production process by the facility at which the secondary material was generated."
Finally, the bill would allow the application of existing industry standards (e.g.,
those established by trade associations such as API or the American Society for
Testing and Materials (ASTM)) in the development of recycling management re-
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quirements in the new RCRA Subtitle for materials recycling management. API
supports the approach to recycling regulation taken in this bill, and believe that it
addresses many of the petroleum industry's concerns with hazardous secondary ma-
terial recycling in general.

V. API RECOMMENDATIONS

API supports a separate regime for the regulation of certain hazardous secondary
material recycling. The provisions in Section 405 of S. 976 appear to support this
approach, however, the "direct reuse" and "closed loop" exemptions are so limited
as to provide no more relief for beneficial oil recycling and sludge coking practices
at petroleum refineries than the EPA rule that established them. Specifically, Sec-
tion 405 (bX3) mandates that hazardous secondary materials burned for energy re-
covery or used to produce products placed on the land should be regulated as RCRA
hazardous wastes and not recycled materials. Thus, the petroleum industry is poten-
tially faced with the same barriers to beneficial oil recycling practices that it faced
in 1985. To encourage beneficial recycling in a manner that is protective of human
health and the environment, API recommends:

e S. 976 be modified to explicitly state that environmentally protective oil recov-
ery and sludge coking practices that occur at petroleum refineries are not subject to
RCRA jurisdiction, and

e S. 976 be modified to clearly distinguish environmentally protective recycling
from waste management practices.

Clarify S. 976 to State That Oil Recycling Practices at Refineries Are Not Subject to
RCRA Jurisdiction

As discussed, Section 405 of S. 976 appears to subject oil recycling practices at re-
fineries to requirements for the treatment, storage and disposal of hazardous waste.
These practices have been extensively reviewed by EPA and the courts and have
been found not to warrant RCRA jurisdiction. Their conclusions provide a road map
that directly addresses this issue. Simply put, beneficial oil recycling practices are
not part of the waste disposal problem they are a preventative prescription for the
solution.

Develop Separate Regulatory Regime for Recycling Practices That Are Not Conducted
by the Generating Industry Itself

Although S. 976 purports to set out a separate regulatory regime for recyclable
hazardous secondary materials, the regime is premised on the Subtitle C hazardous
waste model. API recommends that a better approach is to establish a separate
regime for recycling that is distinct from waste management. This regime would be
founded on the twin goals of:

* Recognizing that recycling is part of pollution prevention and should be encour-
aged, and

e Ensuring that recycling is done in an environmentally protective manner.
The regime should have the following elements:
* Generators, and subsequent managers of recyclable materials should be re-

quired to notify EPA of their activity. Furthermore, they should certify to EPA that
their recycling activities are in compliance with appropriaLe regulatory require-
ments. There should also be a tracking system for all materials sent to recyclers.

* The regime should encourage recycling through management standards tai-
lored to ensure that recycling is done in an environmentally protective manner (e.g.,

ohibitions on land based storage of HSM and limitations on the length of time
ISM may be stored prior to recycling).
0 The management standards should include generally accepted engineering

specifications and operating practices and be should self-implementing. They should
not include unnecessary disincentives such as facility-by-facility permitting or facili-
ty-wide corrective action requirements. These latter two requirements are not neces-
sary if appropriate management standards are developed to ensure that recycling is
done in an environmentally protective manner. However, such requirement may
prove to be major disincentives to potential recyclers.

API's Recommendations Would Discourage 'Sham Recycling'
API's recommendations would discourage 'sham recycling' activities by taking the

benefits out of sham recycling that may exist under and 'all or nothing" approach
to RCRA regulation. Currently, hazardous secondary material is either regulated as
a RCRA hazardous waste or is not regulated by RCRA at all (although it is still
subject to regulatory requirements separate from RCRA). Instead, recyclable materi-
als would be subject to a tailored set of RCRA management standards.



420

For example, recyclers would have to notify EPA and certify that their activities
comply with appropriate regulations. This meets the concerns of both the regulators
and the regulated industry. Regulators would be notified of recycling activities and
could prioritize enforcement efforts accordingly. Generators of recyclable materials
would have a minimum clear standard by which to judge potential recyclers of their
materials-e.g., whether the recycler notified EPA and certified compliance? These
would be objective standards to measure the performance of potential recyclers and
ensure that recycling is done in an environmentally protective manner. This would
be an improvement over the current system of no notification. For example, suppose
the recycler has not notified EPA of their activities. The generator could simply
decide not to use that potential recycler for the generators recyclable materials.
Thus, illegitimate recycling will be easier to detect and root out, benefitting all but
the "sham recycler."

APPENDIX I

IMPACT OF THE RCRA'S DEFINITION OF SOLID WASTE ON PETROLEUM INDUSTRY RECYCLING
PRACTICES

Petroleum Refineries Manufacture Hydrocarbon-Based Products from Crude Oil
A simplified flow diagram for a petroleum refinery is shown as Figure 1. The re-

fining process generally begins at the crude unit, where crude oil is distilled into
various fractions (separated by boiling point). Some fractions may be blended into
finished products with minimal further treatment, while other fractions require sig-
nificant additional processing (in units such as catalytic crackers and cokers) to
break the higher boiling molecules into smaller molecules. Hydrocarbons from all
stages of processing are combined and blended into products such as gasoline, fuel
oils, etc.

Many refinery processes generate oil-containing wastewater streams that are com-
bined and treated in a centralized wastewater system. The first step in this system
separates oil-bearing materials (oily sludges and recovered oil) from the wastewater.
The petroleum industry routinely recovers and refines oil from these oil-bearing ma-
terials-materials that would be hazardous wastes if they were discarded rather
than recycled.

These oil-bearing materials are recycled at refineries in many ways:
e Recovered oils (from API Separator skimmings, for example) are fed to the re-

covered oil system for emulsion breaking and oil recovery. Subsequently, the recoy:
ered oil is fed to the crude unit for refining into products.

9 Oily sludges (API Separator sludge, DAF float and Slop Oil Emulsion Solids)
are dewatered/deoiled by mechanical devices such as centrifuges and filter presses.
The oil is sent to the recovered oil system discussed above. These sludges would be
listed hazardous wastes if they were disposed of rather than recycled.

0 Some oily sludges are also fed directly to cokers that incorporate the material
into product coke.

The frequency of oily sludge recycling was discussed in a recently published API
report.1 The report showed that in 1988, the U.S. petroleum refining industry gener-
ated approximately 830,000 tons of oily sludges. Roughly 200,000 tons of these oily
sludges were recycled to refinery units such as cokers and crude units, while the
remaining 630,000 tons were treated or land disposed. Thus, as of 1988 (the most
recent date for which data is available), about 1 ton of oily sludge was being recy-
cled for each 3 tons treated or land disposed. The amount recycled, while significant
in 1988, is expected to increase and may become the predominant way to manage
these materials in the future.

Not included in these totals is an even higher amount of other "recovered oil"
that is routinely recovered and recycled at refineries. Although not included in the
API survey, recovered oil may meet the definition of "secondary material" con-
tained in proposed S. 976 legislation, and thus could be regulated as hazardous
waste-this is discussed later.

EPA's 1985 "Solid Waste Definition" Rule (as Originally Promulgated) Would
Have Adversely Impacted Oil Recovery Practices

On January 4, 1985, EPA promulgated a final rule on what is a "solid waste."
This rule described certain types of recycling practices that EPA defined as "solid
waste" management--and hence under RCRA jurisdiction. Two parts of the regula.
tions had significant impacts on the oil recycling practices described earlier:

I The Generation and Management of Wastes and Secondary Materials in the Petroleum Refin.
ing Industry: 1987-1988.
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e 40 CFR § 261.2(cX2XiXB) stated that certain secondary materials used to
produce a fuel were solid wastes (and the fuel itself was a solid waste). The oil recy-
cling practices discussed above would make the fuel products produced by the refin-ery "solid wastes."

• 40 CFR § 261.2(cX1XiXB) stated that certain secondary materials used to
produce products that are placed on the land were solid wastes (and the product
itself was a solid waste). Thus, asphalt produced br a refinery using the oil recovery
practices discussed above would be a "solid waste.'

Since the oil recycling practices involved materials that would have been hazard-
ous wastes if disposed of, the result of the regulation was:

0 Refined fuel products (gasoline, jet fuel, etc.) could not be sold to the public
(they could only be incinerated or burned in EPA classified "industrial furnaces and
boilers."), and

* Asphalt was considered a waste to be disposed of, not a product. However, EPA
did clarify in the rule's preamble that asphalt would not have to be handled as a
waste, recognizing the beneficial use of this substance.

"Closed-loop" and "use/reuse" exemptions were also promulgated as a part of
EPA's 1985 rule, excluding these practices from RCRA jurisdiction. (These are in-
cluded in 40 CFR § 261.4(aX8) and § 261.2(e)). These are also included in S. 976 as
exemptions under the proposed legislation). However, these exemptions did not pro-
vide any relief for petroleum products since they did not apply to recycling practices
that produce fuels or products designed to be applied to the land.

Discussions between EPA and API Resulted in Regulatory Exemptions for Oil Recy-
cling Practices at Refineries

In early 1985, before the rule revising the definition of solid waste became effec-
tive, discussions were held between API and EPA to address these problems. API
provided data to EPA that demonstrated that the oil recycling practices were envi-
ronmentally protective. (EPA was particularly concerned about a possible increase
in heavy metals levels in fuel products as a result of recycling-API data showed
that heavy metals did not increase.) As a result of these discussions, EPA promul-
ated a series of regulatory exemptions in April through November of 1985 that ef-
ectively exempted oil recycling activities (and the resulting products) and petrole-
um coke produced from refinery sludges from RCRA regulation (40 CFR
§ 261.6(aX3)). These exemptions from Subtitle C, did not completely resolve the prob-
lems associated with petroleum industry recycling practices, for these were merely
exemptions from Subtitle C management practices, not an exemption from the defi-
nition of solid waste. The AMC I decision, discussed below, addressed this further
concern.

In a March 1985 letter to API, EPA clarified that "hazardous waste-derived as-
phalt is deferred from regulation" through provisions in 40 CFR § 266.20(b). Asphalt
was exempted because it was a product produced for the general public's use and
the "recyclable materials" had "undergone a chemical reaction so as to become in-
separable by physical means." (In August 1988, EPA added the additional restric-
tion to 40 CFR§ 266.20(b), requiring that all products excluded from Subtitle C regu-
lation under this provision must meet BDAT standards for each "recyclable materi-
al" they contain).

EPA 's Response to the AMC I Court Holding Reinforced the Conclusion that Oil Re-
covery Practices Were Outside RCRA s Jurisdiction

In July of 1987, the U.S. Court of Appeals, D.C. Circuit, in what is commonly re-
ferred to as the "AMC I decision," granted a petition for review of EPA's January
1985 rule. The court squarely faced RCRA's jurisdiction over recycling practices:

The question we face, then, is whether in light of the National Legisla-
ture's expressly stated objectives and the underlying problems that motivat-
ed it to enact RCRA in the first instance, Congress was using the term "dis-
carded" in its ordinary sense-"disposed of" or "abandoned"--or whether
Congress was using it in a much more open-ended way, so as to encompass
materials no longer useful in their original capacity though destined for im-
mediate reuse in another phase of industry's ongoing production process.
For the following reasons, we believe the former to be the case. RCRA was
enacted, as the Congressional objectives and findings make clear, in an
effort to help the States deal with the ever-increasing problem of solid
waste disposal by encouraging the search for and use of alternatives to ex-
isting methods of disposal (including recycling) and protecting human
health and the environment by regulating hazardous wastes. To fulfill
these purposes, it seems clear that EPA not regulate "spent" materials that
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are recycled and reused in an ongoing manufacturing or industrial process.
These materials have not yet become part of the waste disposal problem;
rather they are destined for benefiial reuse or recycling in a continuous
process by the generating industry itself (emphasis in original) 2

One of the industrial processes reviewed by the court was oily material recycling
described earlier. The court held that materials recycled by such practices were part
of an ongoing manufacturing process and were not "pArt of the waste disposal prob-
lem"-and thus not "solid wastes."

In January of 1988, EPA proposed a modified definition of solid waste in response
to the court decision. EPA proposed to exclude from the definition of solid waste:

"Oil-bearing hazardous secondary materials from petroleum refining
which are converted into petroleum coke at the same facility at which such
materials are generated, provided the materials are not stored in a manned
involving placement on the land, or are accumulated speculatively, before
being so recycled. (However, coke produced from such recycling is not a
solid waste.)' 3

"Oil bearing hazardous secondary materials from petroleum refining that
are generated onsite and reinserted into the petroleum refining process
along with normal process streams, provided the materials are not stored in
a manner involving placement on the land, or accumulated speculatively,
before being recycled. (Fuels produced from such recycling activities are not
solid wastes)." 4

In commenting the AMC I decision, EPA stated:
The court held that true in-process oil-bearing materials in the petroleum

refining industry were not solid wastes when continuously reused in the re-
fining process. Such activity, in the court's view, involved continuous recov-
ery of hydrocarbon values from crude oil, and the oil-bearing residuals,
therefore are not discarded materials. Consequently, the Agency proposes to
change its existing rules to state that oil-bearing secondary materials from
the petroleum refining process so recycled are not solid wastes, provided
there is no other element of discard or disposal characterizing the recycling
activity. s

It is important to note that EPA carefully defined conditions for oil recycling
practices to be outside RCRA jurisdiction. Key conditions are that the material must

* Oil bearing
• Generated onsite
* Reused in the refining process
0 Not placed on the land, and
o Not accumulated speculatively.
Although EPA's proposal has never been finalized, it still remains as EPA's most

definitive response to the AMC I holding. Later court cases (APi and AMC Ii) have
clarified the original AMC I holding, but have not modified it with respect to the
approach taken by EPA in the 1988 proposed rule. Indeed, these cases are fully con-
sistent with and confirm the appropriateness of EPA's views concerning this regula-
tory approach.

In summary, extensive regulatory and judicial review has concluded that oil recy-
cling practices at refineries are part of the ongoing manufacturing operation that
refines crude oil into products. These practices were not "part of the waste disposal
problem"-and hence not part of RCRA's jurisdiction.

REGULATION OF USED OIL

I. INTRODUCTION

The American Petroleum Institute (API) is a trade association representing over
250 companies engaged in the exploration, production, refining, transportation, and
marketing of crude oil and petroleum products. We appreciate the opportunity to
present the petroleum industry's views on the provisions addressing the regulation
of used oil contained in section 406 of S. 976.

'824 F.2d 1185.
'Proposed 40 CFR § 261 .4(a) (9), 53 Fgn. Rzo. 5294 Proposed 40 CFR § 261.4(aX10), 53 FtD. Rmo. 529.
'53 F. REo. 521.
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API and its member companies are committed to resource conservation and envi-
ronmental protection. EPA estimates that over 200 million gallons of used oil are
improperly disposed of every year by Do-It-Yourselfers (DIYers)--95 percent of
DrYer used oil.' Such actions pollute the environment and squander a valuable re-
source. Used oil recycling provides an excellent opportunity to conserve these re-
sources and protect the environment through the use of used oil for its energy value
or as a re-refined lubricant.

* We believe a recycling program, to be successful, must be readily available to the
DIYer. A successful program must include:

1) A prohibition on listing or identifying used oil as a hazardous waste.
2) Cost effective and environmentally protective management standards for the

collection, transportation, and recycling of used oil.
3) Participation by State and local governments and recognition of established

public and private sector collection and recycling activities.
API generally supports the approach taken in S. 976, in that the bill contains pro-

visions that apopt the three elements of a successful program. However, API be-
lieves that the provisions can be further improved by the elimination of permit re-
quirements for refineries engaged in recycling and by revising the bill's "recycling"
definition to expressly provide that the combustion of used oil for energy recovery is
included as recycling. API's views on these three components of a successful used oil
management program are outlined in the sections that follow.

II. COMPONENTS OF A SUCCESSFUL USED OIL RECYCLING PROGRAM

Hazardous Waste Classification
API supports adding a provision to the Resource Conservation and Recovery Act

(RCRA) that prohibits the designation of used oil as a hazardous waste. This provi-
sion is an essential part of any used oil recycling program. A recycling program's
viability could be seriously eroded by EPA or a State's designating used oil as a haz-
ardous waste. This is so because, many service stations, convenience markets, vehi-
cle repair shops, public entities, and other potential collectors could then be re-
quired to obtain hazardous w aste permits to store used oil. Rather than incur higher
costs (from recordkeeping, permitting, and insurance) and liabilities of becoming
hazardous waste collectors, the majority will likely refuse to collect used oil, particu-
larly from DIYrs. The result would be more improper disposal of used oil and less
recycling by DIYers. API applauds the inclusion in S. 976 of a no-listing provision.
API suggests, however, that the prohibition also extend to "affiliated materials" 2
contaminated with used oil.

EPA has traditionally supported the "no-listing" approach for use oil, a position
which is bolstered by State experiences with used oil listings which have demon-
strated that recycling efforts chn be impeded. EPA concerns and the State experi-
ences are examined below.
A. EPA Concerns

The Environmental Protection Agency (EPA) has, since the initial debate on this
issue, recognized that classifying used oil as a hazardous waste would be detrimen-
tal to recycling, that such a designation could, in fact, lead to net environmental
harm. In its November 1986 decision not to classify used oil as a hazardous waste,
EPA stated:

[wle have determined that listing [used oil being] recycled would discour-
age recycling of used oil. Our further concern is that the displacement of
this used oil from recycling could cause an increased quantity of used oil to
be disposed of in uncontrolled ways causing harm to the environment. This
increased disposal could result from decreased use of used oil as fuel by in-
dustrial burners and decreased acceptance of do-it-yourselfer oil by service
stations (and similar establishments) . . .3

Even though the Agency recognizes the likely detrimental impact on recycling of
classifying used oil as a hazardous waste, EPA has been prohibited by the courts
from relying on a "stigma" argument to justify a decision not to list. EPA remains

'1988 Used Oil Flows in the United Stats, Temple, Baffler and Sloan Inc.
2 The definition should be added to Section 1004 of RCRA as follows:
(40) The term "affiliated materials." when used in connection with used oil, shall include but

not be limited to absorptive materials that are used to contain and control spills and/or releases
of used oil including: oil rags. industrial wipers and used oil filters that have come into contact
with used oil, provided that the free flowing used oil has been removed.

3 51 Fzt. REo. 41901 (November 19. 198t6).
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under a mandate from the Court of Appeals for the District of Columbia Circuit to
determine whether used oil should be classified as a hazardous waste without
regard to the "stigma" argument. In conjunction with this court mandate, EPA re-
leased (on September 3, 1991) a supplemental notice to a November, 1985 proposed
rulemaking that addressed whether or not to list used oil as a hazardous waste. The
notice presents a series of options for used oil listing and management. One option
recognizes the unnecessary burdens and lack of flexibility imposed by Subtitle C
management standards and permitting requirements and recommends that used oil
not be listed or identified as a hazardous waste, but rely on management standards
to ensure protection of human health and the environment. API supports this
option and encourages Congress to take a leadership role by mandating such an ap-
proach in RCRA reauthorization legislation.

B. State Experience
State experience shows when used oil is classified as a hazardous waste, handling

costs escalate and the number of collectors and collection facilities diminishes. For
example, California legislation that became effective in 1987 instituted stricter con-
trols over the disposition of used oil as a hazardous waste. By 1988, the cost to the
public for handling used oil increased from $0.10/gallon to $0.40/gallon. The
number of used oil haulers dropped from 121 in 1982 (when California first institut-
ed handling of used oil as a hazardous waste) to only 81 in 1988. The loss of collec-
tion facilities was even more dramatic: California lost half of its used oil collection
facilities between 1985 and 1988.4

The California Waste Management Board recognized these trends may be due to
the requirement for handling of used oil as a hazardous waste. Among the reasons
cited by the Board for these trends are the cost of hazardous waste liability insur-
ance to haulers, liability concerns of collectors, and the high cost for recyclers to
obtain permits. While the Board noted there have been increases in the amount of
used oil collected in California since the new used oil legislation took effect, it stated
the increases could be attributed to improved reporting under the law's new re-
quirements and not to actual increases in the amount of used oil collected. A statis-
tical analysis of used oil recycling in California is provided in Appendix 1.

Another example of a used oil listing experience would be a program tried in
South Carolina. In 1978, the State adopted a program similar to a Federal listing
and found that the used oil collection and recycling program was detrimentally af-
fected. In addition, many service stations stopped accepting used oil and the general
public had increased difficulty finding collection points. This provides a clear and
dramatic indication of the powerful disincentive listing is to used oil collection and
recycling. The number of collectors, haulers and recyclers willing to handle used oil
labeled as a hazardous waste declined, and transporters began shipping the material
out of State where requirements were less stringent. South Carolina calculated that
its overall collection had decreased. 5 Finally in 1989, recognizing the failure of their
listing program, the South Carolina regulators dropped the hazardous listing of used
oil.

Appropriate Management Standards
API believes that management standards are a necessary incentive for used oil

recycling, because they will clearly outline what is expected of potential collectors,
transporters and recyclers. Such standards will provide for systematic used oil col-
lection, transportation and recycling, as well as provide a mechanism for monitoring
the overall success of a used oil recycling program.

The standards should be flexible and encourage broad participation by all parties
capable of beneficially and safely recycling used oil. All reasonable recycling options
should be encouraged including reprocessing, re-refining and use as a fuel. API sup-
ports legislation the allows for as many recycling options as possible.

S. 976 specifies detailed requirements for generator/collectors, transporters and
recyclers. However, the bill is silent on the recycling of used oil for use as a fuel.
The application of used oil as a fuel conserves virgin fuels for other purposes and
shoulder encouraged by RCRA legislation. API recommends that the definition of
recycling" be amended to specifically include the burning of used oil as a fuel as is
currently regulated by EPA in 40 CA Part 266, Subpart E.

API strongly supports legislative approaches that allow refineries to recycle used
oil as fuel or in the production of re-refined products. Individual refineries are in

' Used Oil Recycling in California (dralt), California Waste Management Board, January 1990.
5 Used Oil 1990--Used Oil Managers Position Themselves for Change," EI. Digest, November

1990, Environmental Information, Ltd.
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the best position to determine the optimal use for their used oil, whether as a feed
stock or fuel. As drafted, however, S. 976 would require that petroleum refineries
receive permits as recyclers to engage in beneficial used oil recycling practices.
Many refineries are already subject to very detailed permitting requirements under
the Subtitle C provisions of RCRA. API believes that permitting such refineries for
used oil recycling practices would be unnecessary and a poor allocation of limited
resources. API suggests instead, that Section 2911 facilities (petroleum refineries) be
subject to notification, recordkeeping and proper storage requirements.

A. Additional Incentive Approaches
API does not support additional incentives to foster used oil recycling such as a

credit system, which would obligate producers of lubricating oils to recycle an in-
creasing percentage of used oil. A credit system does not directly address the imme-
diate issue of increasing DIYer used oil collection. Furthermore, a credit system will
place unnecessary administrative burdens upon small businesses and government
without assuring an increase in the amount of used oil collected. Finally, as has oc-
curred with other entitlement and ticket systems, a credit system would be suscepti-
ble to abuses, without yielding the desired result of increased used oil recycling.

State and Local Initiatives
Numerous States and municipalities have initiated aggressive used oil collection

programs providing convenient collection centers for DIYers. API strongly supports
these efforts for they have the greatest potential to increase the amount of DIYerused oil recyclingIn support of State and local programs, API is instituting a plan to promote these
programs and coordinate the industry's recycling efforts with those programs.
Progress in these collection and recycling programs is already evident in several
States. API's member company programs are now in 26 States (including both pilot
and regular programs). These programs have seen' substantial progress in providing
convenient centers for used oil collection. Since February, 1991, the number of serv-
ice station/quick lube facilities which are collecting used oil has risen from approxi-
mately 800 to over 2200. Member companies expect this number to increase as the
programs continue.

Furthermore, API is implementing a plan which supports and encourages State
and local governments' efforts in public education and collection programs, in addi-
tion to coordinating the industry's participation in the used oil recycling system. A
crucial factor which will affect the success of State and local programs, as well as
the API program, is the prohibition of a hazardous waste designation for used oil.

STATEMENT OF VICTOR E. LINDENHEIM, PRESIDENT, AMERICAN WOOD PRESERVERS
INSTITUTE

The American Wood Preservers Institute (AWPS) the national trade association
for the wood-preserving industry, urges Congress to improve economic efficiency and
environmental safeguards by amending the Resource Conservation and Recovery
Act (RCRA) to provide an exemption from Subtitle C regulation for all industrial
wastewaters and other byproducts that are that are beneficially reused as a feed-
stock in the manufacturing process.

CURRENT SUBTITLE C SYSTEM INFLEXIBLE

Congress needs to amend RCRA to establish a more sensible hazardous-waste
scheme that is based upon actual risk. A major policy change is required, one that
fundamentally alters the "all or nothing" coverage of hazardous materials under
the current law. The present Subtitle C system is altogether too inflexible, trigger-
ing a host of technical and legal requirements for many solid wastes that pose little
or no threat to human health and the environment. The law ought to provide regu-
latory certainty and administrative simplicity, perhaps through an approach based
upon environmentally protective levels of hazardous constituents in the waste
stream. Meanwhile, there are signs that the Environmental Protection Agency rec-
ognizes the inequities that the present system creates.

On July 19, 1991, the Agency proposed to bring its RCRA regulations into con-
formance with longstanding EPA policy-by requiring regulators to consider a varie-
ty of factors when bringing waste streams into the Subtitle C system.' The proposed

156 Fed. Reg. 33238.
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regulation is a technical amendment to 40 CFR § 261.11(a) (3), which sets forth the
criteria to be followed by EPA when listing a solid waste as hazardous under RCRA.

Section 3001(a) of RCRA requires EPA to adopt criteria for the listing of hazard-
ous waste "taking into account toxicity, persistence, and degradability in nature, po-
tential for accumulation in tissue, and other related factors such as flammability,
corrosiveness, and other hazardous characteristics." In conformance with the con-
gressional mandate, the current regulations identify eleven factors that the Agency
must consider when deciding whether to list a waste as hazardous. The factors in-
clude the nature and toxicity of the constituent; the potential for the constituent or
any other toxic byproduct in the waste stream to migrate into the environment
when mismanaged; the persistence of the constituent; its potential to degrade into a
non-hazardous compound; the degree to which the constituent bioaccumulates in
ecosystems; and "such other factors as may be appropriate."

In its rulemaking proposal, the Agency states that it will list as a toxic hazardous
waste any solid waste that "contains any of the toxic constituents listed in Appen-
dix VIII and, after considering the following factors, the Administrator [of EPA] con-
cludes that the waste is capable of posing a substantial present or potential hazard
to human health or the environment when improperly treated, stored, transported,
or disposed of, or otherwise mismanaged" [Emphasis added]. The factors to be con-
sidered are the eleven identified in the current rules.

As the Agency correctly notes in the preamble to the proposal, a approach to
listing based solely upon the presence of a single hazardous constituent (regardless
of the amount) could lead to the regulation of thousands of industrial processes and
wastes. This is not economical, logical, or environmentally protective. Careful eval-
uation of the waste against all of the listing criteria is absolutely .ritical to the reg-
ulated community because the consequence of having a waste stream listed under
RCRA is somewhat akin to receiving a life sentence without parole.

With limited exceptions, such as through the delisting process, a listed waste re-
mains legally hazardous forever, regardless of the contamination levels due to natu-
ral or man-made alterations in the composition of the waste before or after dispos-
al.2 EPA itself has indicated the present RCRA system is expensive, burdensome,
and all-encompassing.3

The Office of Solid Waste now plans to solicit comments on RCRA recycling
issues, including whether the Agency ought to exempt from Subtitle C all secondary
materials that are not treated before being returned to the original or primary in-
dustrial process to make a product.

RCRA EXCLUSION NEEDED FOR BENEFICIALLY REUSED WASTEWATERS

All industrial extracts, including wastewaters, should be exempt from Subtitle C
if they are beneficially reused at the point of generation. For example, wood-treat-
ing plants using inorganic arsenical preservatives, which are 99 percent water, col-
lect spent preservatives along with rain, snow, wash water, and other wastewaters
on the drip pad. After filtration to remove minor amounts of dirt and other impuri-
ties, the entire water-chemical mixture is returned to the production process and
never becomes part of the waste-management problem that RCRA was designed to
rectify. Congress should amend RCRA to clarify that any wastes that are destined
for recycling in the manufacturing process itself and not placed on the land are out-
side the scope of Subtitle C regulations. The law also should reflect that hazardous
materials that are beneficially reused in the manufacturing process need not be con-
tained in a classic "closed-loop" system to qualify for an exemption from RCRA reg-
ulations for solid wastes.

Shielding from the Subtitle C system all usable materials, including wastewaters,
that are returned to the manufacturing process at the facility where they are gener-
ated preserves economic value at no cost to the environment. Regulating large vol-

I A waste may be delisted by EPA or an authorized State after a lengthy and expensive rule-
making process. The criteria for delisting are inordinately stringent.

3 "The Agency maintains that the expanded use of characteristics ... offers advantages over
listing for identifying broad categories of clearly hazardous waste. Establishing a characteristic
allows the Agency to identify through one rule those wastes which are reasonably certain to
pose a threat to human health and the environment without expending vast Federal resources
to study, characterize, and list numerous individual wastestreams . . . [Tihe characteristic ap-
proach does not bring wastes into the Subtitle C system which do not present a substantial
present or potential hazard to human health and the environment. By contrast, a listing, since
it applies to all wastes that meet a listing description, may capture some individual wastes-
treams that do not actuallyy pose a threat to human health and the environment" [55 Fed. Reg.
11805, March 29, 1990].
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umes of reusable materials that never leave the generating facility increases the
burden on the economy at no benefit to the environment.

In addition, Congress ought to amend the law to identify "coproducts" as materi-
als generated in an industrial process and reused as a product substitution or feed-
stock in the same industrial process. The law also should make it plain that materi-
als that are "reclaimed" after minor processing such as filtering in a continuous
process are not destined to be "discarded materials. " Under the current regulatory
regime, these processes are regulated as hazardous-waste-management activities.
Such regulation discourages resource recovery and waste minimization at a time
when EPA ought to be encouraging the design and implementation of on-site indus-
trial processes that recover material having a commercial value or that "reclaim"
materials that are inherently productlike.

Current RCRA rules already exclude from the definition of "solid waste" any ma-
terial that is "recycled" by being used or reused without prior reclamation in the
manufacturing process. Materials that must be "reclaimed" prior to use or reuse
are "solid wastes" until reclamation is complete. 4

In addition, EPA does not assert RCRA jurisdiction over certain "closed" recy-
cling systems directly associated with product manufacturing. This "closed-loop-re-
cycling" exclusion requires that materials be returned to the production process
through a closed-top tank, hard pipe, or other completely enclosed containment
device. In AMA (1987), the U.S. Court of Appeals for the District of Columbia Cir-
cuit specifically limited the Agency's RCRA authority over hazardous secondary ma-
terials destined for recycling to those materials that are to be discarded. Significant-
ly, the Court did not require that such systems be completely closed. Nor did it state
that any form of "reclamation" activity occurring before the material is returned tothe product process should be regulated as hazardous-waste management.The Court held that materials "destined for immediate reuse in another phase of
the industry's ongoing production process" are not discarded and therefore are not
"solid wastes." Materials that are not yet part of the waste problem may not be
regulated under RCRA since "they are destined for beneficial reuse or recycling in a
continuous process." We strongly support this interpretation. We think this was pre-
cisely the result desired by Con" when it first enacted RCRA.

Incredibly, EPA does not read AMC I as waiving Subtitle C requirements for recy-
cled materials. "Because a material may be destined for recycling does not prevent
EPA from classifying it as" discarded' and hence a solid waste." s This unfortunate
reading cannot have been what Congress intended because it inflates the generation
of hazardous waste and minimizes resource recovery; both results are inconsistent
with the purposes of RCRA.

The December 6 regulation listing three wood-preserving waste streams as haz-
ardous under RCRA requires wastewaters, including rain, snow, and other waters
collected on the drip pad, to be managed as a hazardous waste. EPA says they are
solid wastes until they can be reclaimed by filtering or other means.

Wood-preserving is a production process, not a wastemanagement activity. It in-
volves the recovery and beneficial reuse of secondary materials that might other-
wise become a burden on the environment through traditional off-site waste-disposal
methods. The fact that filtration occurs as a necessary part of the woodpreserving
production process should not equate the entire process with a hazardous-waste-
management activity. Even if one were to assume that "reclamation" is legitimately
regulated as a hazardouswaste activity, the passive filtration of secondary materials
should not trigger the stringent regulatory requirements of RCRA Subtitle C at a
manufacturing facility.

On July 1, 1991, 6 the Office of Solid Waste published a technical correction notice
to the December 6 regulation listing F032, F034, and F035 waste streams as hazard-
ous under RCRA. The OSW notice explains that wood-preserving wastewaters (in-
cluding cooling tower makeup waters, vacuum pump seal water, and scrubbing
water) containing spent preservatives will not be subject to Subtitle C regulations
after the wastes are reclaimed and reused at the plant to treat wood; however, they
are fully regulated hazardous wastes before they are "reclaimed."

The Deember 6 listing regulation and the July I technical correction notice take
the position that wastewater reclamation at wood-preserving plants begins when fil-
tration begins. But this leaves large volumes of usable "wastes" (and wastewaters,

4 Generally, materials that are recycled or reclaimed remain "solid wastes" if they are (i) used
in a manner constituting disposal, (ii) burned for energy recovery, (iii) reclaimed, or Ov) accumu-
lated speculatively [40 CFR262.2].

'55 Fe. Reg. 50460, December 6, 1990.
656 Fed. Reg. 30192.
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including stormwater collected on wood-preserving drip pads) needlessly subject to
Subtitle C regulation before filtration begins, despite the fact that these materials
never leave the facility-indeed, they never escape from the drip pad, an engi-
neered, lined device built to EPA specifications and designed to contain process
wastes. Nevertheless, these newly generated "hazardous wastes" will be subject to
State generator taxes and other waste-reporting requirements.

Under development at the Agency is an important plan that we believe could lead
to major and long overdue changes in the definition of and management standards
for recycled hazardous wastes under RCRA. As we understand the Agency's think-
ing at this time, the plan could reduce drastically or eliminate entirely Subtitle C
requirements for certain wastes (including woodpreserving wastes) that are re-
claimed at the plant where they are generated.

Our hope is that EPA will develop a regulatory proposal that would exempt cer-
tain waste streams from Subtitle C on a generic basis. The latest plan would seem
to cover all facilities that meet national waste criteria. "There may be some materi-
als that are recycled in well-defined management schemes that can be excluded na-
tionally or with only minimal site-specific oversight," according to a draft of the
OSW plan. Because EPA is prone to delay, we believe that Congress ought to codify
this approach in the law itself.

Congress ought to exclude completely from Subtitle C those residuals (i.e., process
waters and wastwaters) that are inserted into an industrial process or are otherwise
beneficially reused at a generating facility. The Court of Appeals invited exactly
this result in 1990 (AMC II) when it encouraged Congreis to clarify the meaning of
the term "discarded."

The legislative language should be consistent with the exemption for reused mate-
rials announced by the Court of Appeals in the AMC I decision and the Agency's
own 1988 interpretation. This would cover all wastewaters that are "destined for im-
mediate reuse" in the ongoing wood-preserving process. RCRA ought to recognize
reclaimed wood preserving wastewaters as "an essential part of the production proc-
ess."

Under the current scheme, even those wood-preserving wastewaters that are re-
claimed or beneficially reused still need to be reported as hazardous wastes before
they are reclaimed by filtration or some other process.

Most wood-preserving wastewaters are not discarded. They are destined for benefi-
cial reuse in a continuous manufacturing process. They are an essential part of the
production process. (We note, however, that this does not include wastewaters that
are discharged to a publicly owned treatment works under the Clean Water Act,
which now are exempt from Subtitle C.) Congress should enact a new "beneficial
reuse" exclusion for all industrial wastewaters that are not governed by the Clean
Water Act in order to ease the costly and unnecessary administrative burdens on
the industry, the EPA, and the States.

STATEMENT OF EDWARD L. PUCKETT, GNB INCORPORATED

Mr. Chairman and members of the subcommittee, my name is Edward L. Puckett.
I am General Manager of Resource Recycling for GNB Incorporated ("GNB") an
American corporation wholly owned by Pacific Dunlop, an Australian corporation. I
am pleased to submit written testimony on behalf of GNB to express our views on
maximizing lead-acid battery recycling and, in particular, our recommendations on
forcing this issue in legislation to amend the Resource Conservation and Recovery
Act ("RCRA").

GNB, headquartered in Mendota Heights, Minnesota, is a totally integrated bat-
tery manufacturer. GNB is the third largest U.S. manufacturer of lead-acid batter-
ies, with numerous plants located throughout the country. GNB is heavily involved
in the manufacture of batteries for both defense and civilian applications. It manu-
factures 100 percent of the batteries for the U.S. Navy's nuclear submarine force.

GNB also is the second largest recycler of lead in the United States. GNB's three
secondary lead smelter facilities in Los Angeles, California, Frisco, Texas, and Co-
lumbus, Georgia, recycle in excess of 150,000 tons of lead a year. The recycling proc-
esses used in these plants produce secondary lead for batteries with identical metal-
lurgical qualities and purity content as primary lead. The secondary lead produced
byGNB can be used interchangeably in numerous products requiring lead.

Before offering my specific recommendations to you, I first would like to describe
the relationship between the rate of domestic battery recycling and world lead
prices. I include, as part of my testimony, the report prepared by the Boston Con-
sulting Group, at the request of GNB, that demonstrates that the rate of spent bat-
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tery recycling in the United States fluctuates directly with world lead prices, as re-
flected by the London Metals Exchange ("LME") and, to a certain extent, by the
exchange rate of the dollar against the German mark or other foreign currencies.

During periods of high world lead prices, the recycling rate of spent batteries in-
creases. Similarly, when world lead prices decline, the battery recycling rate also
falls. Future softening in the world lead price will further decrease the current bat-
tery recycling rate. Other submissions may indicate that this is untrue. They are
wrong!

We must underscore that a brief snapshot of the lead-acid battery recycling rate
taken during high LME lead prices cannot be used as the basis for any generaliza-
tions about the secondary lead industry. Today's experience highlights this point.

In addition, there'is a similarly strong relationship between the decline in world
lead prices anvd the supply of spent batteries available for recycling at GNB's facili-
ties. As a result of the sharp decline in current world lead prices, GNB now faces a
shortage of spent batteries. To illustrate, during the period August 1990 to March
1991, lead prices fell 16 cents per pound. This represents a 32 percent drop. At the
same time, GNB's receipt of spent batteries decreased 46 percent. A May 27, 1991
article in American Metal Markets reported a drop of at least 25 percent in second-
ary lead sales since the first of the year. By contrast, during the period from May to
August 1990, when lead prices increased 5 cents per pound, or 11 percent, GNB's
receipts of spent batteries increased 58 percent.

The sharp decline in current world lead prices also has produced a precipitous
drop in the price paid for returns of spent batteries. Last year national retailers
were offering consumers $2.00 for every spent battery returned. Today the return
pride is a dollar and may soon plummet to 50 cents. Little economic incentive exists
to return those spent batteries, and with soaring collection and delivery costs, little
incentive exists for those spent-batteries to be collected and delivered to the smelt-
ers. When used batteries remain uncollected, the risks of improper disposal in-
crease.

The escalating costs, coupled with the fear of liability of manufacturers, retailers,
or wholesalers under existing environmental laws-specifically, the Comprehensive
Environmental Response, Compensation, and Liability Act ("CERCLA")-have
caused a mass exodus of entities from the battery recycling-chain, further impeding
the secondary lead industry's ability to collect, and recycle, used batteries. Consum-
ers will only return scrap batteries when they will receive $2.00 to $3.00 a battery.
When the mass merchandisers and consumers are not returning the batteries, then
the recyclers must purchase the batteries from scrap dealers by bidding up the
price.

As a result, there is a shortage of spent batteries. This has caused the price paid
to scrap dealers for scrap lead to soar to $2.80 or more per spent battery. With LME
prices at 25 cents a pound or less, and the physical costs of recycling lead at 15
cents a pound or more, it is clear that secondary smelting is now a money loser.
Most commodity analysts predict that this depressing trend will continue for at
least two more years.

By contrast, primary lead continues to be produced worldwide because, in most
cases, it is a co-product of zinc, copper, or silver production. For example, the
U.S.S.R. has been exporting co-produced lead cheaply to gain hard currency while at
the same time we are contemplating a massive financial aid package to the U.S.S.R.
And for degnkaping-oeuntry producers, which are typically State-owned, co-produced
lead also is an important source of hard currency, regardless of production costs.

To solve the problems currently confronting the secondary lead industry, GNB
has six recommendations: (1) a "sliding" fee on the production of domestic and im-
ported primary lead to be imposed when the LME price of lead falls below 30 cents
per pound; (2) mandatory Federal and State procurement programs with minimum
content of secondary lead; (3) minimum secondary lead content in all domestic and
imported batteries with tradeable credits; (4) large deposits in lieu of trade-ins to
encourage return of spent batteries; (5) similar regulatory treatment of slag generat-
ed by the secondary lead and primary lead industries; and (6) enactment of H.R.
2358 to control the export of U. waste.

These proposals will promote recycling of spent lead-acid batteries above current
levels, as well as preserve higher recycling rates during periods of low world lead
prices. Some proposals involve stimulation of the demand for secondary lead to keep
the recycling chain moving. Other proposals facilitate reliance on consumers and
mass merchandisers as sources of spent batteries. Finally, additional proposals place
secondary lead smelters on a level playing field with primary lead smelters and for-
eign secondary smelters.
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(1) Impoition of a Sliding Fee on the Production of Domestic and Imported Primary

First, economic incentives are necessary to offset the adverse effects of low world
lead prices on the secondary lead industry and to compensate for the smelter's con-
tinually rising operational costs. To that end, we support a "sliding" fee on the pro-
duction or use of all domestic and imported primary lead, including lead contained
in imported products (e. g., lead-acid batteries). This "sliding" fee would be imposed
when the LME price of lead falls below 30 cents per pound and thus, help to main-
tain a domestic price for secondary lead of at least 35 cents per pound. This ap-
proach does not violate the fundamental "national treatment" (nondiscrimination)
precept of GATT. If imported lead arrives in the form of a battery, all the primary
lead contained in the battery would be subject to the tax as well. Imported batteries
will be presumed to contain 100 percent primary lead unless the importer proves
the contrary by clear and convincing evidence. The fee will increase the value of
secondary lead as well as spent batteries.

A sliding fee on primary lead, by increasing the value of secondary lead, will en-
courage the collection and delivery of spent lead-acid batteries to smelter facilities.
It will allow secondary smelters to recover their full costs, including the acquisition
price of spent batteries and operating costs, e.g., ever increasing environmental and
OSHA compliance costs. And it will allow smelters to price secondary lead slightly
below the price of domestic primary lead, thereby fostering the purchase of recycled
lead. Revenues from the fee would be deposited in the U.S. Treasury and be used as
the Congress and the administration agree.

(2) Mandatory Federal and State Procurement Programs with Minimum Content of
Secondary Sead

Second, it is critical that the Federal Government, as the largest domestic con-
sumer, assume a leadership role in the creation of markets for recyclable and recy-
cled materials. Ambitious Federal procurement programs, which mandate the pur-
chase of items produced with the highest percentage of recycled materials, are a
necessary first step to stimulate demand for recycled materials. We propose that the
Federal government require its agencies to purchase lead-acid batteries with a mini-
mum content of secondary lead. We suggest 85 percent. California has already im-
plemented a similar State procurement program.

In addition, existing purchasing practices or specifications of certain Federal de-
partments, particularly the Department of Defense, should be carefully reviewed to
ensure compliance with the new mandated Federal procurement program. As stated
earlier, GNB is the exclusive supplier of batteries for the Navy's nuclear subma-
rines. Defense Department specifications, which have remained unchanged since
World War II despite vast improvements in recycling and refining technologies, re-
quire that submarine and certain missile lead-acid batteries be produced with 100
percent primary lead. This practice should be carefully examined and modified to
reflect today's realities.

Moreover, the Federal Government should not act alone to stimulate markets for
recycled materials. State and local governments, with their considerable purchasing
power, also should be required to implement similarly aggressive procurement pro-
grams.

(3) Minimum Secondary Lead Content in All Domestic and Imported Batteries with
Tradeable Credits

Third, an additional way to foster recycling is to require each new domestically
produced or imported battery to have a defined minimum recycled lead content. The
minimum recycled lead requirement would be coupled with a tradeable credit
system to accommodate batteries with excess or deficient recycled lead content.
Similar to the fee situation, the presumption would be that imported batteries con-
tain 100 percent primary lead, subject to rebuttal by clear and convincing evidence.

To illustrate, one battery manufacturer produces a battery with 75 percent of re-
cycled lead, another battery manufacturer produces a battery with 95 percent recy-
cled lead. The minimum content requirement is 85 percent recycled lead. The manu-
facturer of the battery with 75 percent recycled lead would purchase a credit of 10
percent, or the surplus recycled content, from the manufacturer of the battery with
95 percent lead. This system allows battery manufacturers who cannot meet the
minimum content standard to purchase credits from manufacturers who have ex-
ceeded the standard.

We recommend to you the Lead Battery Recycling Incentives Act, legislation
drafted by Congressman Esteban Torres and Senator Tim Wirth and the late Sena-
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tor John Heinz, as a good first step toward the implementation of a minimum con-
tent requirement.

(4) Large Deposit in Lieu of Trade-Ins to Encourage Return of Spent Batteries
Additional economic incentives are necessary to encourage the development of the

infrastructure necessary to support battery recycling activities and to ensure an
adequate supply of scrap batteries to feed smelter operations. We propose the impo-
sition of a deposit requirement on the sale of original equipment and replacement
batteries. To guarantee that the consumer has a clear economic incentive to return
the scrap battery rather than discard it, the deposit should be large, in the range of
$10.00 per battery. The deposit would be collected from the consumer by new auto-
mobile dealers and retail battery outlets. A new deposit would not be charged if the
consumer brings in his old battery at the time that he purchases a new one. As re-
cyclers, we do not want the deposit money. We want the spent batteries!

(5) Similar Regulatory Treatment of Slag Generated by the Secondary Lead and Pri-
mary Lead Industries

The EPA currently regulates slag generated by the secondary lead industry as a
hazardous waste under subtitle C of RCRA. By contrast, the EPA recently released
a final rule concluding that regulation of certain mining wastes as hazardous
wastes, namely, slag from primary lead smeltering, is not warranted. As a result,
waste slag generated by the primary smelting of lead ore will be regulated as a non-
hazardous solid waste under subtitle D of RCRA. This simultaneous regulation of
chemically and physically identical wastes as hazardous and nonhazardous based on
industrial origin, rather than chemical and physical composition, is totally inequita-
ble.

RCRA should be amended to provide regulation of slag generated from the proc-
essing of secondary lead as a nonhazardous solid waste. A May 1991 report prepared
for the Lead Industries Association, Inc. by Industrial Economics, Incorporated con-
cluded that lead in municipal solid waste does not pose a significant threat to public
health-a finding that supports declassification of secondary slag as a hazardous
waste. I have attached this report, as well as the recommendation prepared by sec-
ondary lead industry members of the Battery Recycling Regulatory Negotiation Ad-
visory Committee to discontinue the discriminatory regulatory treatment of these
slags, to amplify our position.

(6) Enactment of H.R. 2S58 to Control the Export of U.S. Waste
Finally, I would like to commend to you H.R. 2358, the Waste Export Control Bill,

introduced by Congressmen Mike Synar and Howard Wolpe. This legislation correct-
ly recognizes that the United States, as one of the leading developed countries, must
assume responsibility for the waste generated by its citizens and industries. Resolu-
tion of our domestic waste management problems will not be accomplished by un-
checked waste shipments to foreign nations, particularly when the waste manage-
ment laws of the recipient country, including enforcement and the granting of var-
iances, are less strict. H.R. 2358, by placing stricter controls on the export of hazard-
ous and nonhazardous wastes, would compel us to rely on the implementation of
effective domestic waste policy, namely source reduction and recycling, to achieve a
responsible, and long-term, solution to our waste problems. H.R. 2358 also will level
the playingfield for the regulation of recycling processes in the U.S. and foreign
countries. We urge the subcommittee to consider this alternative in its deliberations
on waste export control.

Finally, if legislation, as currently proposed by the subcommittee Chairman and
Senator Chafee, will require recycling facilities to obtain permits for their oper-
ations, we strongly recommend that all existing recycling facilities qualify for class
rather than specific permits on the date of enactment of the legislation. Absent this
approach, existing recycling facilities would be subject to harassment and unneces-
sary expenses which they can not afford. In addition, these new costs will divert
capital from necessary technical improvements to increase compliance with air,
waters and RCRA requirements.

Thank you for the opportunity to submit the written testimony of GNB. We ask
that you include our comments in the record of the subcommittee's review of RCRA
reauthorization legislation.

STATEMENT OF INSTITUTE OF SCRAP RECYcuNG INDUSTRIES, INC.

The Institute of Scrap Recycling Industries, Inc., (ISRI) appreciates this opportuni-
ty to present its views on recycling, and in particular the recycling of potentially
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hazardous materials. ISRI represents 1,800 member companies which process,
broker, and consume over 90 millions tons of scrap metal, paper, glass, plastic and
textiles per year. ISRI members operate at over 5,000 recycling locations, spanning
the globe. ISRI members recover aluminum, copper, stainless steel, brass, bronze,
zinc, iron and steel, lead, precious metals, plastics, paper, glass, and textiles which
would otherwise become waste. All of these materials have been recycled by ISRI
members for generations.

Nevertheless, ISRI is concerned that so-called hazardous waste recycling provi-
sions of S. 982 and S. 976 would impinge upon-if not gut-the traditional recycling
of these materials. Indeed, Sec. 403 of S. 976 would virtually replicate Subtitle C
reguirements for Subtitle D activities, potentially including traditional recycling.
That S. 976 would reguire States to increase recycling rates at the same time that
recyclers in these States are proposed for massive permitting and costly controls,
seems to defy logic and rational explanation. The bill requires facilities which bale
paper, or sort glass cullet, or shred steel or aluminum to post financial responsibil-
ity bonds with State agencies, to be subject to corrective action, closure and postclo-
sure care, and other disposal-based environmental regulations. With clear glass
cullet worth only $50 per ton (green cullet $10-$20/ton), scrap steel worth $90/ton
and scrap corrugated worth $10/ton, it is easy to see how the costs of these controls
would quickly exceed the value of the commodities, thus challenging such recycling
as viable proposition.

ISRI understands the subcommittee's concern with adequate regulation of dispos-
al facilities. At the same timid, the authors have acknowledged in the bill that the
regime of Section 403 may not be appropriate for recycling, and have authorized
States to exempt recycling. ISRI urges the subcommittee to complete that correct
thought and remove traditional recycling (paper, plastic, metals, glass and textiles)
from Section 403.

At the same time, ISRI does not propose to deregulate Subtitle D recycling. On
the contrary, ISRI supports the provisions of S. 976, as set out in proposed Section
4012. Indeed, as part of an industry compliance program, ISRI is in the process of
developing environmental guidelines for the recycling industry to ensure safe and
efficient recycling. We welcome the opportunity to enter a rule-making with EPA to
establish appropriate, enforceable criteria to ensure that traditional recycling, e.g.
paper, metal, glass, plastic and textiles, continues to be environmentally positive.

But the standards proposed should be specific to the risks and benefits of recy-
cling. Section 403's provisions for solid waste management permits do not allow the
Agency to set appropriate standards for different types of traditional recycling ac-
tivities. Instead it sets burdensome standards for recycling since they are geared
toward the higher risks associated with disposal, and not those associated with recy-
cling. The future ability of recycling, at the level envisioned in S. 976, absolutely
requires regulations for recycling based on the attendant risks of recycling-not the
far higher risks of waste disposal.

With regard to the issue of hazardous waste recycling, ISRI believes that the Con-
gress needs to be as specific as possible regarding what should remain in Subtitle D,
versus what will fall into Subtitle C. The blind application of Subtitle C controls and
toxicity characteristic tests to recycling, without full appreciation of the possible un-
intended consequences of that action, could prove disastrous for recycling, and for
waste management policy. ISRI is concerned that requiring the existing toxicity
characteristic tests (EPA's "tclp" program) to be applied to recyclables will render
traditional recyclables, which can be recovered at little or no environmental risk, as
potentially "hazardous." The tclp attempts to replicate the amount of leachate that
would result from permanent land-disposal of a given material. It requires that one
grind the material in question down to a fine level, and then put the fines into acid
for an extended period of time. The test in no way replicates that exposures that
might occur from processing metals, paper, glass, plastic or textiles in a recycling
environment. Materials with little or no environmental exposure might be deemed
hazardous based solely on their possible hazards if permanently disposed of. The in-
applicability of such a test to recycling-where materials arc not placed in acidic
soil and are stored only long enough to find a buyer-is manifest. But in fact, it
would be physically impossible to perform the test on automobiles and other recy-
clables. How can one get a representative sample of everything in an automobile
into a tiny sample of 100 grams or less with no part of that same over 9.5 millime-
ters? To even conceive of somehow reducing a 2,500-3,000 pound car to a 100 gram,
with a maximum dimension of each particle to be less than 9.5 millimeter repre-
sentative sample demonstrates the issue.

And what do we do if the "car sample" tests "hazardous" under TCLP?
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Managing the car as a "hazardous waste" under S. 976's proposed Section 3004(y)
of RCRA could impose costs exceeding the value of the recovered scrap by several
orders of magnitude. Moreover, if the "car sample" failed, the movement of the
hulk from an auto dismantler to the processing facility would require a manifest
and a hazardous waste hauler, further adding cost. Finally, the owner of the hulk
(e.g. an auto wrecker) would be generating a hazardous waste and need the proper
authorization to do so. Yet, because the car could be deemed "household hazardous
waste," the municipality could dispose of it in an unlined landfill. Thus, while ISRI
members wouldn't bea le to handle it as a recyclable thereby providing significant
volumes of materials to be used in place of the virgin alternative, while saving valu-
able landfill space, the local community would be encouraged by the law to dispose
of this perfectly recyclable item.

By not clearly excluding metals and alloys in non-dispersible form from either
Senator Chafee's S. 982, or Senator Baucus' proposed hazardous waste recycling
regime, the bills run the risk of standing RCRA on its head, making disposal of re-
coverable materials the order of the day. (The sources of potential "hazardous"
readings in the small sample include chromium imbedded in a stainless steel or
chronM plated bumper, cadmium coatings applied to certain key bolts on the auto
frame and mercury in certain electric switches on the vehicle).

ISRI believes that these legislative oversights can be easily rectified. To assist the
subcommittee we have attached draft language, written in the form of amendments
tv S. 976. We are uncertain as to how to proceed with S. 982, but would urge that if
the subcommittee prefers that approach, the provisions categorically exclude tradi-
tional recyclables, non-dispersible metal, paper, glass, plastic and textiles from cov-
erage in order to avoid harm to these commodities. Again, we do not propose to de-
regulate this type of recycling, but urge that Section 4012 of S. 976 be explicitly des-
ignated as the regulatory regime for these commodities.

We appreciate the subcommittee's interest in, and support for, safe and successful
recycling.

STATEMENT OF MOBIL OIL CORPORATION

Mobil Oil Corporation takes this opportunity to submit the following statement
for the record of the hearing on Hazardous Waste Recycling of S. 976, the Resource
Conservation and Recovery Act Amendments of 1991, conducted on September 13,
1991.

Mobil Oil Corporation operates five petroleum refineries in the United States, is
vitally interested in the minimization of waste of all kinds (particularly hazardous
wastes), and relies heavily upon the practice of recycling materials into useful prod-
ucts so as to avoid generating wastes. By preferring recycling over waste generation,
we are able to minimize offset hazardous waste transportation, treatment and dis-
posal, a more costly and potentially less desirable alternative. We believe that the
provisions of S. 976 relating to the regulation and recycling of hazardous secondary
materials, as currently proposed, would severely inhibit the use of a recognized,
highly beneficial recycling practice known as sludge coking. Its use is widespread;
besides four Mobil refineries, twenty-one other domestic refineries also employ the
sludge coking process to recycle hazardous and nonhazardous materials that are
generated in the petroleum refining industry.

The sludge coking process is used to recycle hydrocarbon-bearing sludges such as
those generated during primary and secondary treatment operations at a refinery's
wastewater treatment plant. This process was developed by Mobil and patented in
the early 1970's. It was recognized as a beneficial recycling practice through a spe-
cific exemption in the 1984 Hazardous and Solid Waste Amendments (HWSA) which
excluded this process and the resulting petroleum coke product from regulation as a
hazardc¢s waste fuel. [See § 3004( X2(A)]. We believe that sludge coking is totally in
keeping with the original intent oI RCRA, i.e., resource recovery and conservation of
valuable materials, and that it should continue to be afforded the same exemption
from unnecessary regulation it now receives. However, as proposed, S. 976 would
impose a disincentive upon its use with no corresponding increase in protection of
human health and the environment.

WHAT IS SLUDGE COKING?

The sludge coking process can be described simply as the controlled injection of
oil hazardous and nonhazardous materials during the normal operation of a refin-
ery's delayed coker unit. The coker unit produces intermediate process streams and
final products from the heavy petroleum fractions that are present in the raw crude
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oil that is processed in a refinery. The feed to the coker is heated to approximately
900 degrees Fahrenheit and then routed to large, sealed coke drums where liquid
hydrocarbon turns to solid petroleum coke, a porous coal-like substance. The petro-
leum coke must meet strict product specifications prior to its sale to customers for
use as a supplemental fuel in industrial boilers or for use in the manufacture of
anodes used in the aluminum industry.

Once the petroleum coke has formed, it is cooled so that it can be removed from
the coke drum. Mobil's sludge coking process is employed in the cooling operation.
Oily sludges, comprised.of water, hydrocarbon, and oily solids, are introduced into
the coke drum. Because the coke is very hot (more than 600 degrees Fahrenheit),
the water and most of the hydrocarbons are vaporized during the cooling process
and are subsequently recovered in the coker's hydrocarbon recovery system. The
oily solids present in the sludge are dispersed through the porous coke bed where
they are physically/chemically transformed into petroleum coke product. After a
short time, sludge injection is discontinued and further cooling is accomplished
using water. Once the coke is sufficiently cooled, it is cut from the drum using high
pressure water. The solid coke is then shipped to industrial customers.

It is important to note that the amount of oily sludge that is recycled using this
process is small when compared to the overall volume of petroleum coke produced.
-Considering the fact that all of the water and much of the hydrocarbons are vapor-
ized, separated (from the petroleum coke), and recovered, the mass of oily sludge
solids represents less than 1.0 percent of the total mass of petroleum coke produced.
RCRA TCLP test results have shown that neither the coke product nor the residual
ash produced upon combustion of the coke meet the RCRA toxicity characteristic for
any hazardous constituent.

several years ago USEPA representatives visited one of our petroleum refineries
to review the sludge coking process and concluded that it represented a satisfactory
recycling practice. Exhibit 1 provides USEPA's trip report dated March 30, 1987
which details their observations regarding the sludge coking process. Exhibit 2 pro-
vides an excerpt from USEPA's Draft EIS Background Information Document For
Proposed RCRA Air Emissions which discusses the sludge coking process.

S. 976 WILL INHIBIT THE USE OF THIS BENEFICIAL RECYCLING PRACTICE

In its current form S. 976 would subject an entire new class of materials to RCRA
Subtitle C regulation as "hazardous secondary materials". [See § 405(b), proposed
RCRA 3004(y).]

Hazardous secondary materials are there defined as: "a secondary mate-
rial that is recycled and would be required to be managed as a hazardous
waste, except for the fact that it is not discarded." [See § 104, proposed
RCRA 1004 (46).]

Secondary materials are defined in the bill as: "Any intentional or unin-
tentional byproduct or process residue that is recycled that results from
any manufacturing, extraction, servicing, or other processing (including pol-
lution control) or use, or any material that is spent, contaminated, or out of
date, and is recycled and would be a solid waste except for the fact that it is
not discarded."

A review of these.two definitions leads to the conclusion that many of the materi-
als currently recycled via the sludge coking process would become regulated as
"hazardous secondary materials."

The sludge coking process is currently exempt from RCRA regulation, as is the
petroleum coke that is produced. This offers distinct advantages'in that the coker
unit is not a RCRA-regulated unit, materials sent to the coker do not require a
RCRA permit for storage before processing, and the coke product does not have to
be manifested nor characterized as a hazardous waste fuel. Exemption from the bu-
reaucratic bu:-den of RCRA permitting serves as an incentive to encourage this envi-
ronmentally sound recycling practice without risking environmental damage. Addi-
tionally, the entire recycling operation is not subject to RCRA permitting require-
ments nor does it constitute a basis for RCRA corrective action requirements. Under
S. 976 these significant regulatory benefits would either be eliminated or greatly re-
duced, thereby diminishing a significant incentive to employ sludge coking.

POETNTIAL REGULATORY IMPACTS OF S. 976

Although the bill directs EPA to "appropriately encourage environmentally sound
recycling by addressing the particular needs and unique operations of certain recy-
cling facilities", it also imposes recycling standards that must protect human health
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and the environment "to the same degree" as for hazardous wastes. [See § 405(b),
proposed RCRA 3004(yXl).] These recycling standards, at a minimum, require: cor-
rective action; the management of any recycling residue as a hazardous waste if
such residue is "derived from a hazardous waste listed under § 3001"; financial as-
surance; and periodic inspections.

In addition to recycling standards, all facilities managing hazardous secondary
materials would be subject to RCRA permitting requirements and all that entails.
The bill would revise RCRA § 3004(aX7) to require facilities managing hazardous sec-
ondary materials to be in "compliance with the requirements of § 3005 respecting
permits for recycling, treatment, storage, or disposal. Although the bill provides for
"permits by rule" they are available "only if the Administrator determines that no
single facility or recycling unit of such class has the potential for significant damage
to human health and the environment and that the class will have minimal cumula-
tive adverse effect on human health and the environment." (See § 405(c), proposed
RCRA 3005(kX4XB).] Meeting this criterion is likely to be exceedingly difficult for
any industry or industrial process.

Since neither refineries nor coking units are likely to meet this stringent stand-
ard, individual permitting would be required, (e.g., modification of existing RCRA
permits). Other requirements would include the redevelopment of a facility's contin-
gency plan, waste analysis plan, inspection plan, training plan, financial assurance,
closure and post-closure plans, etc., to reflect the broadened scope of the RCRA reg-
ulations and to ensure that newly-regulated recycling facilities meet RCRA stand-
ards. Because the proposed bill extends hazardous waste standards to previously
exempt recycling activities, it will greatly broaden the scope of RCRA regulation
and unnecessarily burden the regulated community with permit modifications, plan
revisions and corrective actions which will result in no commensurate increase in
protection of human health or the environment.

Although S. 976 includes two narrow regulatory exemptions from the hazardous
secondary materials standards and permitting requirements [those exemptions
being for 1) direct reuse recycling as outlined in 40 CFR 261.2(e); and (2) closed loop
recycling as discussed in 40 CFR 261.4(aX8), see § 405(b), proposed RCRA 3004(hX4)],
these exemptions would not apply to materials which are "used to produce a fuel."
(See 40 CFR 261.2(eX2Xii) and 261.4(aX8Xiv).] Since petroleum coke is subsequently
burned as a fuel, the materials used to produce that product would not be exempt
under the proposed bill as currently drafted.

In short, if S. 976 became law, the significant regulatory incentive to employ
sludge coking would be greatly diminished, or perhaps eliminated, resulting in the
possible loss of this beneficial recycling practice in favor of less cost-effective, less
environmentally desirable alternatives.

ALTERNATIVES TO SLUDGE COKING ARE LIMITED, COSTLY AND LACK BENEFIT

Apart from land disposal, the primary alternative to sludge coking is waste gen-
eration and subsequent treatment/disposal in a hazardous waste incinerator. We be-
lieve that the sludge coking process is a nrore environmentally sound option because
it recovers and reuses resources rather than destroying them, as is the case with
incineration. From a business perspective, incineration represents a costly option
which appears to present a potential problem of insufficient capacity. Available in-
cineration capacity is certain to become more constrained as S. 976 encompasses a
broad universe of previously unregulated materials.

Perhaps the strongest argument in favor of the continued exemption of the sludge
coking process is the fact that it recovers resources and transforms them into a val-
uable, saleable product. For this reason alone it makes good business sense to allow
the continued exemption of the sludge coking process from RCRA regulation to fur-
ther encourage this environmentally beneficial practice. If exempted, the sludge
coking process will continue to provide the means for the efficient reuse and recov-
ery of valuable resources with no signficant risk to human health or the environ-
ment. We believe that it is not the intention of the Senate Environmental Protec-
tion Subcommittee to restrict unnecessarily the use of environmentally sound recy-
cling practices.

We would be pleased to meet with representatives of the Environmental Protec-
tion Subcommittee to discuss this important issue further or provide any supple-
mental information desired.

[Exhibits appended to this statement have been retained in committee files.]
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STATEMENT OF C.A. DOUTHIrr, PRESIDENT, NATIONAL ASSOCIATION OF CHEMICAL
RECYCLERS

The National Association of Chemical Recyclers (NACR) is an association repre-
senting commercial hazardous secondary materials recyclers. All NACR member
companies are permitted and regulated under subtitle C of the Resource Conserva-
tion and Recovery Act (RCRA) as storage facilities. In addition, members comply
with a myriad of other Federal and State regulations relating to water, air, safety
and transportation standards. Operating over 100 facilities nationwide, NACR mem-
bers provide recycling services to more than 500,000 large and small quantity gen-
erators; servicing all types of manufacturers, from large automobile makers and
pharmaceutical companies to local dry cleaners and automobile body shops. Collect-
ing over 400 million gallons of hazardous spent materials from various generators
annually, NACR members process these spent chemicals for reuse. Those chemicals
unsuitable for reuse are processed into fuel and used to manufacture cement and
light-weight aggregate. By recycling spent chemicals we achieve three of the pri-
mary environmental objectives set forth in RCRA: 1) decreases in the need for the
manufacture of new chemicals, 2) real reductions in the quantity of waste destined
for disposal, and 3) conservation of valuable natural resource.

The NACR is represented in the testimony presented before this subcommittee by
Edgar J. Marston, III on behalf of the NACR, the Cement Kiln Recycling Associa-
tion, the Portland Cement Association, and the American Cement Alliance. The
NACR also takes this opportunity to address additional issues of concern in S. 976
unique to hazardous waste recyclers.

As you well know, the reauthorization of RCRA is the single most important item
on the environmental agenda during the 102nd Congress. To date, the issue of recy-
cling has received tremendous attention before this Subcommittee and other arenas,
particularly "sham recycling". It is important to note, however, that a great deal of
legitimate, environmentally beneficial recycling is occurring today, and some forms
of recycling are already regulated at considerable cost. For example, NACR facili-
ties, like other permitted hazardous waste facilities, comply with the stringent tech-
nical and financial requirements of the RCRA, Hazardous Materials Transportation
Act (HMTA), occupational safety and Health Act (OSHA), Clean Air Act (CAA),
Clean Water Act (CWA) and various State and local regulations. As a footnote, the
subcommittee may be interested in knowing that a recent report conducted by The
Freedonia Group, Inc. predicts that the commercial solvent recycling industry will
continue to experience increased concentration The report estimates that there are
approximately 75 off-site recycling firms today and there will be as few as 50 firms
operating by 1995 due to the high costs of complying with increased regulations.

As RCRA-regulated facilities, the members of the NACR support the provisions of
S. 976 to extend regulatory standards to hazardous waste recyclers currently not
regulated, whether the activity is done on site (in stationary or mobile units), or off
site. This will bring all recycling operations under a comparable regulatory umbrel-
la and ensure environmentally sound recycling. The permit by rule requirements
set forth in S. 976 will not ontly further protect the environment, but will also level
the economic playing field and reduce the risk of so called "sham recyclers" tainting
legitimate recyclers' reputation.

Based on NACR members' experience with the current Subtitle C requirements,
the NACR raises the following concerns for your consideration:

1. Recycling permits: We support regulations for existing facilities which currently
do not qualify as storage facilities and, therefore, are not regulated. However, it is
our understanding that in addition to minimum standards for the handling and
storage of waste, the permit by rule provisions would also regulate the recycling
equipment and processes. NACR members believe that it is not necessary to require
recyclers currently regulated under Subtitle C to obtain a permit by rule also. The
EPA has sufficient authority to regulate treatment, storage and displtAl facilities'
(TSDFs') recycling operations. For example, NACR members must comply with
TSDF air emission standards promulgated under RCRA. These requirements are not
only for the storage units but also extend to the reclamation processes.

However, should currently regulated recyclers also be subject to the permit by
rule provisions called for in S. 976, we recommend that TSDFs be eligible for inter-
im status for the newly regulated components so as not to disrupt their current op-
erations.

2. Process Modifications: We would also point out that to respond to changing
waste streams, it may be necessary for recyclers to modify existing recycling proc-
esses in a timely manner. It is essential that recyclers have some operational flexi-
bility to improve an existing system with limited permit modification requirements.
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For example, in the Clean Air Act, Congress calls for the phase out and elimination
of certain ozone-depleting chemicals. As a result, industries have begun utilizing
substitutes, and NACR members are conducting research to find the most produc-
tive way to recycle these new chemicals. What recyclers have discovered is that
they will need to make some modifications to their current recycling processes. To
better respond to generators' demands and to divert waste from disposal, the recy-
cler needs to have the flexibility to make timely process modifications. Knowing the
problems posed by the current permit modification process, the NACR recommends
that existing system improvements require notification only.

3. Innovative Technologies: The recycling industry is continually developing tech-
nologies to maximize the benefits of recycling in an effort to meet changing market
demands and to better protect the environment. To provide for and encourage the
development of new- recycling technologies, the NACR recommends that provisions
for the research and development of innovative recycling technologies, similar to
those currently in place for treatment, be included in the bill.

Moreover, with the advancement of recycling technologies, the NACR further rec-
ommends that recyclers be allowed to install proven technologies in a timely
manner. Because of the time delays inherent in the current permit process, the
NACR recommends that provisions be included to provide for expediting permit
modification approval of proven technologies. For example, upon notification the
EPA or regulating authority would have 60 days in which to explain why such a
procedure is or is not satisfactory.

4. Used oil: The NACR members support regulations for used oil handlers and re-
cyclers. Currently many NACR members blend spent chemicals with used oil to
produce waste-derived fuels. These fuels are handled as a hazardous waste. They are
tested to ensure that they meet stringent specifications for burning for energy re-
covery as a hazardous waste in cement and light-weight aggregate kilns. We take
this opportunity to direct your attention to the language in S. 976, Sec. 406(e) "Pro-
hibition on Mixing with Hazardous Waste. " We recognize and support your interest
in discouraging the indiscriminate mixing of used oil with hazardous waste; howev-
er, because the generation, blending, marketing and burning of hazardous waste
fuels are already regulated by RCRA, there is no reason to prohibit facilities en-
gaged in these activities from recycling used oil with hazardous waste. Therefore,
we recommend that language be included to allow for mixing of such mixture is
handled as a hazardous waste. We suggest the following language: (suggested
changes in bold)

Sec. 406 "(e) Prohibition On Mixing With Hazardous Waste.-Regulations
promulgated under this section shall prohibit, following original use,
mixing used oil with any quantity of hazardous waste identified or listed
under this subtitle except in any case in which (1) such mixture is managed
as a hazardous waste; or (2) such mixing involves an identified hazardous
waste and the resulting mixture does not exhibit a characteristic identified
in regulations under section 3001(b); and (3) the used oil mixture is burned
to recover useful energy in a type of device determined by the Administra-
tor to be designed and operated at a destruction and removal efficiency suf-
ficient to ensure protection of human health and the environment ...

5. Toxics Use and Source Reduction: The NACR supports efforts to reduce.waste
at the source; however, we believe inclusion of recycling in all aspects of any nation-
al waste minimization program is important because many wastes cannot be re-
duced to zero; regulated recycling is the next best solution.

Finally, the NACR takes this opportunity to reiterate its support for the recogni-
tion that fuel substitution of hazardous waste-derived materials for fossil fuels is
beneficial reuse. Therefore the definition of recycling should include fuel substitu-
tion so as to channel appropriate recycling incentives to this form of recycling.

Thank you for this opportunity to bring our concerns to your attention.

STATEMENT OF THE NATIONAL ENVIRONMENTAL DEVELOPMENT AssOcIATION

The National Environmental Development Association's Resource Conservation
and Recovery Act (NEDA/RCRA) Project is an industry membership organization
dedicated to fulfilling the public's demands for a clean and healthy environment
and continued economic development and growth. Members are drawn from the alu-
minum, chemical, consumer products, electronics, mining, petroleum and pharma-
ceutical industries. These companies share a commitment to striking a balance be-
tween environmental and economic issues in the development of environmental
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policy and have formed a cross-industry coalition to address the reauthorization of
the Resource Conservation and Recovery Act (RCRA). NEDA/RCRA is pleased to
submit the following statement concerning Title IV of S. 976, the Resource Conser-
vation and Recovery Act Amendments of 1991.

In making this statement, we are joined by the New England Council, which is a
unigue organization composed of businesses and institutions dedicated to improving
the economic vitality and the overall quality of life in the six-State region. The
Council is the nation's oldest regional business association and a successful example
of regional cooperation in the United States. Council membership includes manufac-
turers, -professional and financial services, wholesale and retail distributors, utili-
ties, health care facilities and educational institutions.

NEDA/RCRA and the Council commend the subcommittee for examining the
critically important issues contained within Title IV. These issues are perhaps some
of the most complex and challenging issues in today's RCRA program. We support
the legislative intent behind many of the provisions but believe that some provisions
will hamper the nation's industrial competitiveness by excessive reliance on com-
mand and control approaches and Federal regulation that ignore the range of risks
posed by materials covered.

INDUSTRIAL NON-HAZARDOUS WASTE PROVISIONS

General Approach
The universe of non-hazardous industrial wastes administered under RCRA Sub-

title D is vast and diverse, encompassing an annual waste stream of 7.6 billion tons
handled by more than 12,000 facilities nationwide, including industrial landfills,
surface impoundments, injection wells, land application facilities and waste piles.
More than 95 percent of non-hazardous industrial wastes are disposed of in landfills
and surface impoundments.

Detailed information about the composition of this waste and its effects on human
health and the environment is somewhat limited. In general, however, much of this
waste consists of dilute, low-toxicity materials such as food processing residues, iron
and steel slag, construction debris, sand and gravel, and process waste waters. The
available studies indicate that the risks posed by these wastes range from generally
negligible to more serious in cases where sensitive ecosystems are subject to infu-
sions of poorly managed wastes.

Public concerns over the handling of these wastes and the capacity of the States
to administer the program have arisen in response to well-publicized problems.
These concerns could generate pressure to amend RCRA to greatly expand Federal
Government involvement in the permitting process or even to regulate industrial
non-hazardous wastes under a subtitle C-like program.

NEDA/RCRA and the Council believe that these measures would be ill-advised.
With few exceptions, the major focus of the national waste management effort has
been on hazardous waste, and any shortcomings in the implementation of Subtitle D
are primarily the result of an insufficient commitment of Federal and State re-
sources. Regulating industrial non-hazardous wastes under subtitle C or in a modi-
fied subtitle C-like program would inappropriately burden the current environmen-
tally safe handling of most of these wastes. For example, subtitle C-like tracking of
these wastes would create a costly administrative program for the regulating agency
and the regulated community with little "real-time" benefit. Moreover, given the
great size of the industrial waste universe, a massive increase in permitting require-
ments along the lines of the subtitle C model is doomed to failure. The subtitle C
permitting record is no better than indifferent, even though the waste stream and
facility universe are minuscule by comparison to those covered under Subtitle D.

We believe that a properly structured Subtitle D program is necessary to ensure
responsible and effective handling of industrial non-hazardous wastes. several things
must happen in order to create a program with the necessary robustness.

First, the current relationship between the Federal Government and the States
should be retained, and the overall level of activity increased. The existing division
of responsibility makes sense because State and local governments must continue to
be involved in local planning and facility siting decisions and because they can best
provide the resources to administer the permitting and performance-monitoring re-
quirements for the 226,000-plus non-hazardous waste units. The Federal role,
through the Environmental Protection Agency, should be to provide technical assist-
ance to help resolve local problems.

Second, any response to the permitting problem must involve the following points:
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* The Federal Government should require that Subtitle D land-based treatment
or disposal units have State permits. These permits should be either permits-by-rule
or class permits.

0 The Federal Government should require permit status notifications from all
Subtitle D disposal and treatment facilities. These could be used to assess the uni-
verse of State-permitted facilities to be considered part of an approvable State Solid
Waste Plan.

o States should retain the discretion to permit Subtitle D storage and recycling
facilities to protect human health and the environment.

* Exceptions to this plan for Federal oversight of Subtitle D permitting should
only be made on a case-by-case, waste-specific basis. For example, in cases where a
particular class of waste poses a sufficient threat to human health and the environ-
ment to warrant tighter control, but not inclusion within Subtitle C, we believe
more specific Federal waste management criteria may be justified.

This approach would continue to place the burden for siting subtitle D facilities
where it belongs: with State and local governments. It ensures that the Federal Gov-
ernment can continue to devote its resources to its highest priority, hazardous waste
management. The notification provision and on-going involvement in the approval
process for State solid Waste Plans would give the Federal Government the infor-
mation necessary to monitor State permitting efforts without retarding the siting
process.
Comments on Section 408 and 404

With regard to the approach outlined in S. 976, NEDA/RCRA and the Council
offer the following comments on the provisions contained in Sections 403 and 404.

We believe that while the permitting provisions of section 403 attempt to provide
the necessary flexibility, in practice they-may be of limited value. Foremost among
our concerns is the permit-by-rule provisions. Limiting permit-by-rule authority to
situations where "no single facility is likely to cause significant damage to human
health or the environment" would effectively ensure that permits-by-rule would
never be issued. single-facility concerns are more appropriately handled through en-
forcement authorities or through the "imminent endangerment" provisions of
RCRA Section 7003.

In addition, given the flurry of State regulations implementing the industrial D
provisions and the number of units that could be affected, it is essential to lend
some certainty and stability to the permitting process in order for businesses to
make sound, long-term plans. Certain provisions of Section 403, such as requiring
permits to be modified within 18 months of promulgation of new standards, fail on
this count. Permits are more appropriately revised at the time of renewal. This ben-
efits not only industry but also State regulatory agencies, which would be heavily
burdened by the provision.

Section 404 attempts to address the immensity of the task in the subtitle D area
by focusing resources on specific categories. However, the implementational time-
line is overly ambitious. The size of the subtitle D universe and the range of risks
posed both suggest that a more measured approach is essential to ensuring that per-
ceived risks are not overcontrol led and that Agency or State resources are available
to complete the task. For example, to require blanket statutory liner and ground-
water monitoring requirements is to ignore the fact that many of the wastes man-
aged in industrial impoundments pose no threat to human health or the environ-
ment. The only exemption allowed requires a cumbersome site-specific demonstra-
tion of equivalency that is likely to entail significant resources. The costly impound-
ment requirements also appear to apply to the thousands of miles of ditches or
other conveyances that may contain only stormwater or cooling water.

Most importantly, NEDA/RCRA and the Council believe that sections 403 and 404
lace far too much authority in the hands of the Federal Government. While the
federal Government should be responsible for the development of minimum criteria

where specific waste streams pose clear risks, the States should be responsible for
developing and implementing most of the subtitle D management standards. State
regulatory officials are best positioned to ensure that potential risks are controlled
cost-effectively and to use the information that they collect to develop effective local
plans.

INDUSTRIAL RECYCLING PROVISIONS

The Need for Separate Regulation
RCRA is replete with congressional directives to EPA to encourage and accommo-

date the recycling and reuse of waste resources. Indeed, waste minimization is a
paramount national environmental goal. We believe that EPA should carefully con-
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sider these directives each time it seeks to extend the jurisdiction of its regulatory
program under RCRA. In particular, EPA's assessment of environmental impact
must be consistent with Congress's directives. The interests of human health and
the environment are best served, and the national goals of waste minimization and
resource conservation best achieved, to the extent that encouraging recycling and
reuse eliminates disposal of hazardous and solid waste.

However, RCRA's designation of recyclables as "hazardous waste" stigmatizes and
often precludes reutilization or recovery of materials that have genuine economic
value and can be reused to make beneficial products. Raw materials and/or process-
ing supplies often have the sane physical or chemical characteristics as hazardous
waste, yet are generally viewed as quite manageable. But the public has been
taught to view hazardous wastes as an imminent threat to health and the environ-
ment regardless of the use of appropriate safeguards, and has been misled into
thinking that such materials cannot be handled safely.

This public resistance to hazardous waste, combined with existing regulations
that inhibit or prevent the use of recycled materials, have made many industries
that might use it correspondingly wary. Many facilities simply do not want to risk
the public's anger, even though their operations and materials handling procedures
are outstanding in protecting health and the environment.

Apart from this risk, companies using recycled materials must comply with the
many onerous regulations governing hazardous materials recycled under RCRA at
treatment, storage or disposal (TSD) sites. Without a Subtitle C permit, onsite stor-
age under RCRA is limited to 90 days. Yet in many cases, a small amount of hazard-
ous material (recyclable material) may require more lengthy storage for processing
in a batch operation large enough to be economical. In addition, companies that
bring materials from several facilities to a central recycling location are immediate-
ly subject to permitting requirements. Subtitle C permits are expensive, time-con-
suming and difficult to obtain due to public resistance and the "not-in-my-back-
yard" syndrome. EPA regulations also designate as a hazardous waste ". . . any
solid waste generated from the treatment, storage, or disposal . . . of a [listed) haz-
ardous waste" [40 CFR Part 261.3(6) (2) (i)]. This provision is commonly referred to
as the "derived-from rule." It results in the "hazardous" designation being applied
to any residue (and in some cases to the product itself) produced by the treatment,
including recycling, of a hazardous secondary material-irrespective of whether the
residues pose any actual risk. This is true even when only a small amount of an
EPA listed hazardous waste is used ir. relation to virgin materials in a "non-closed-
loop" manufacturing process. The only remedy to this risk-blind rule is an even
greater disincentive to expanded pollution prevention efforts: companies can pursue
site- and wastestream-specific delisting petitions. These petitions are expensive and
time consuming for both industry and EPA. Petit ions cost several hundred thou-
sand dollars to prepare and require an average of two years to process. Only 12 per-
cent are generally approved.

NEDA/RCRA and the Council believe that a more rational approach is impera-
tive-one based on the actual, not assumed, nature of the material left as the iesi-
due of recycling.

The Value of Recycling Over Waste Treatment and Disposal
Industry believes that materials should not be labeled as waste (either hazardous

or non-hazardous) unless they have no economic value or are consciously disposed of
despite their value. Recycling includes the recovery of economic value from materi-
als that can no ionger serve their original purposes. The reuse and/or reclaiming of
a material is recycling, regardless of the number of processing steps required in the
recovery operation.

Recycling is of major importance to industry and the national economy, both to
reduce manufacturing costs and to prevent further liabilities as the result of land
disposal. However, a common misconception is that industry can instantaneously
modify processes and stop generating wastes, hazardous or non-hazardous.

This is seldom possible in practice. Materials can sometimes be substituted so that
non-hazardous wastes are produced. Some industrial processes can be modified or
redesigned to avoid the generation of hazardous waste altogether. However, most in-
dustrial processes can only be fine-tuned to generate minimum hazardous waste be-
cause of the nature of the processes required.

Many of these waste streams contain materials of some economic value. But a
single component of the waste stream can subject the entire stream to the restric-
tions of the hazardous waste regulations. The almost inevitable effect is the manage-
ment by incineration or other treatment prior to land disposal.
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This is why the recycling of materials that would othervise be disposed of as haz-
ardous waste is important to industry and the nation: It provides a means of han-
dling, in an environmentally sound manner, secondary materials from which valua-
ble resources can be recovered-thereby reducing both the need for additional haz-
ardous waste treatment/disposal capacity and virgin materials. In addition, environ-
mentally sound recycling may also eliminate future environmental and financial li-
abilities associated with the long-term uncertainties associated with disposal, poten-
tially reduce manufacturing costs and promote resource conservation.

The current hazardous waste designation of many materials has caused the loss of
opportunities for recycling and reuse. Because recycling is now subject to the regula-
tory controls for hazardous waste treatment and disposal, the long-standing and eco-
nomically justifiable practice of recovering valuable material from previously used
materials has, in some cases, been abandoned and replaced by disposal. This practi-
cal reaction to the onslaught of hazardous waste regulation is the exact opposite of
what Congress intended under RCRA.

To accomplish its recycling and waste minimization objectives, EPA should devel-
op a new regulatory system under RCRA which would make a distinction between
waste materials which are destined for disposal and those materials which are recy-
clable and recycled. The new RCRA system should address the special issues associ-
ated with the recycling process.

NEDA/RCRA and the Council are convinced that a RCRA recycling program can
be developed'and administered by EPA to meet the dual objectives of protecting
health and the environment without disadvantaging recycling compared to the use
of virgin material. Implementation of the program should ensure that the use of the
recycled material would not result in significantly greater potential to adversely
impact human health or the environment than would the processing or use of a
comparable raw material or product in its original form. Impacts associated with
disposal verses recycling of the material would also be evaluated along with a deter-
mination concerning its substantial value and effectiveness as a substitute as a raw
material, or product, when compared to the material that it is replacing.

Elements of a New Recycling Program
Implementation of such a program would first require a clarification of the scope

of RCRA to distinguish between those materials destined for disposal and those des-
tined for recycling.

The revised program would identify the materials to be regulated as recycled ma-
terials. Materials currently covered under closed-loop exemptions or other existing
solid waste exemptions would not be regulated as recycled material or as a solid
waste. These include those materials described at 40 CFR Part 261.2(e):

e Materials that are used or reused as an effective substitute for a commercial
product;

e Materials returned to original or similar processes by which they were generat-
ed; and

* Materials used without reclamation to make a product.
In its rulenakings, EPA has carefully evaluated the factual situation surrounding

these and other exemptions and has determined that these activities are integrally
related to the production process and do not warrant regulation as waste manage-
ment. However, many legitimate recycling operations have been found to be subject
to EPA RCRA jurisdiction. It is those materials that are at issue.

In developing the regulatory structure of the new program, EPA should consider
a certification and notification approach coupled with the establishment of perform-
ance standards and direct management requirements. A person recycling a material
which would otherwise be a waste could apply to be regulated under the recycling
program or continue to be regulated as if the material were waste. such a system
would encourage beneficial recycling while giving EPA the necessary enforcement
tools to guard against "sham recycling." A complicated permitting process, as cur-
rently exists under subtitle C, must be avoided.

Key components of the regulatory proram should include the following:
* Requirement for notification in writing to EPA to apply for coverage under the

new recycling program.
" Requirement for appropriate public disclosure.
* Demonstration that the facility is engaged in legitimate recycling.
" Compliance with all applicable Clean Air Act, Clean Water Act, Occupational

Health and Safety Act and other environmental and health statutes and regulations
that apply to the recycling facility.

0 Analysis of materials entering the recycling facility.
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e Determination of the regulatory status of residues at the end of the recycling
process. The "derived from" rule would not apply.

* Compliance with applicable RCRA waste disposal regulations for those residual
materials that must be disposed.

* A manifest system for material being shipped off-site describing the type and
quantity of material being shipped.

* Proper handling and storage requirements to address the issue of "speculative
accumulation" by limiting the time over which such material nay be stored prior to
recycling.

e Adequate restrictions regarding the mixing of recycled material with solid or
hazardous wastes.

9 On-site recordkeeping requirements concerning the manner in which the mate-
rial is used, reused or reclaimed, including records relating to the type, quantity
and disposition of such materials.

e The establishment by the EPA of performance/management standards :-'.ere
necessary to protect human health and the environment.

Controls for Waste-Derived Products
Products should be regulated to the degree that they pose a risk to health, safety

or the environment. The risk that a chemical creates depends on its inherent toxici-
ty and the concentration, duration and frequency of exposure to it.

The Toxic Substances Control Act (TSCA) provides a ready vehicle for regulating
both virgin and recycled material equally. TSCA provides the authority to regulate
all aspects of chemical production, processing, distribution, use and disposal.

Under I F(A section 6, EPA can regulate chemicals that are already in commerce.
Under this section of the law, the Agency can:

* prohibit or limit the use of a substance in excess of specified concentrations;
* require warnings or instructions for a chemical; and
" impose recordkeeping requirements for a substance.
TSCA clearly provides EPA with all the authority necessary to protect against

risks to health, safety and the environment. The Agency is now streamlining its ad-
ministration of the law to make it more efficient and to enable it to regulate chemi-
cals using fewer resources. We understand that the Agency plans to put more em-
phasis on regulating existing chemicals in the revamped program. We also under-
stand that the new chemicals program is working well, and the Agency is shifting
relatively greater resources to regulate the risks of chemicals already in commerce.

Imposing additional requirements on recycled materials is not consistent with the
policy of encouraging recycling and the use of recycled material. Additional regula-
tion, costs and administrative delays would make recycled materials less attractive
to potential users by increasing costs of recyclable materials and would thus encour-
age the greater use of substances created from virgin materials.

In addition, there are other regulations and statutes that regulate product devel-
opment and use. To regulate recycled materials, EPA or other Federal agencies
could use the existing authorities under the Consumer Product safety Act, the Food
and Drug Act, and Federal Insecticide, Fungicide and Rodenticide Act.

Finally, concerns about product liability have made companies extremely cautious
about marketing products which could be conceived to be a potential risk to human
health and the environment. Financial risks associated with the present system of
awarding damages have caused some companies not to manufacture products or
engage in operations that might lead to even a remote chance of such liability.
Waste-derived products are certainly no exception. Companies engaged in such oper-
ations are sensitive to both public perception and potential liabilities.

Comments on Section 405 and S. 982
NEDA/RCRA and the Council believe that while the subcommittee attempts to

remedy the existing problem, the drafted cure may kill the patient. The legislative
framework established in S. 976 and S. 982 continues to regulate the materials
under the inappropriate hazardous waste treatment and disposal umbrella. We un-
derstand the subcommittee's desire to ensure that EPA has adequate authority over
recycling. However, the proposed solutions would continue to severely disadvantage
legitimate recycling when compared to virgin material processing and force contin-
ued, unnecessary reliance on treatment and disposal.

Both S. 976 and S. 982 are overly expansive in scope with respect to the recycling
of materials that meet a listing description or exhibit a hazardous characteristic.
EPA and affected parties have spent many years distinguishing between production-
like processes and waste management-like activities. The results of these labors are
the current exemptions and exclusions found in 40 CFR Part 261. Both legislative
approaches, as currently drafted, call in question the deliberative process of the past
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decade. Furthermore, some of the language would suggest that even non-secondary
materials are subject to RCRA jurisdiction.

Both S. 976 and S. 982 fail to adequately remedy the current problems presented
by the mixture and derived-from rules. Residues from recycling operations should be
evaluated on their own merit. If the residue exhibits a hazardous characteristic and
is destined for disposal, it should be subject to subtitle C. In addition, under existing
statutory authority EPA may specifically list residues from recycling operations as
hazardous waste, e.g., still bottoms from the recovery of spent solvents.

Finally, the permit schemes envisioned in both S. 976 and S. 982 are likely to
result in even less legitimate recycling than is currently occurring. S. 976's permit-
byrule authority is again restricted by the "single facility" concern. We believe the
more appropriate tool to address single facility concerns is vigorous use of enforce-
ment authority. Also, S. 976 fails to recognize the legitimacy of energy recovery ac-
tivities. Energy recovery activities are in most cases already addressed by the EPA's
recent Boiler and Industrial Furnace rulemaking. Regulation of these activities as
hazardous waste incineration would effectively ensure that this beneficial recovery
of energy values ceases. Both bills also include statutory hammers that would regu-
late all recycling as treatment or disposal, absent timely action by EPA. We are con-
cerned that, given the press of post-enactment activity, EPA could miss this dead-
line with chilling results for American industry competitiveness.

Attached to our record statement is the legislative language that NEDA/RCRA
has developed on the issue of industrial recycling. We ask that the subcommittee
examine this language as it addresses many of the issues that we have raised in our
record statement. NEDA/RCRA and the New England Council welcome the oppor-
tunity to work with the members of this Subcommittee to ensure that during this
RCRA reauthorization the interests of human health and the environment are best
served and the national goals of pollution prevention and resource conservation best
achieved.

AFACHMENT A

NEDAIRCRA'S PROPOSAL FOR RECYCLED MATERIALS

NEDA/RCRA proposes to establish in RCRA the authorization for a flexible pro-
gram to regulate and encourage the recycling of material that would, if discarded,
be solid waste or subject to EPA's hazardous waste requirements.

Removal of regulatory disincentives and adoption of a regulatory program specifi-
cally geared to reuse and recycling will contribute significantly to waste reduction.
A recycled materials program would govern those materials that, if disposed of,
would be regulated under Subtitle C or D of RCRA.

The principal elements of the new regulatory program would include:
* protection of human health and the environment;
* encouragement of maximum legitimate reuse and recycling of materials for

either direct reuse or energy recovery;
* use of flexible regulatory approaches to foster a balance-between protection of

the environment and encouragement of recycling, so as to ensure that recycled ma-
terials are not disadvantaged in comparison to virgin or raw materials; and

* provisions to allow the States to administer the recycling program.
To eliminate disincentives to recycling vhile providing EPA with appropriate au-

thority to regulate such materials, RCRA should be amended to authorize EPA to
establish a regulatory program specifically for "recycled material." Any material
subject to this program would be exempt from the requirements of RCRA subtitle C
or D related to hazardous and solid waste. Such provisions would be consistent with
the intent of EPA's January 26, 1989 Proposed Pollution Prevention Policy state-
ment to fully utilize source reduction techniques and environmentally sound recy-
cling (54 Fed. Reg.-3845).

NEDA/RCRA has therefore developed several amendments to the Federal Re-
source Conservation and Recovery Act. Key among them are a new definition of "re-
cycled naterial" and the creation of a new and effective program for recycling, to be
administered under a new subtitle K governing recycled material.

New Definition of "Recycled Material"
The scope of RCRA should be clarified to distinguish between materials destined

for disposal and those destined for recycling. Materials currently covered under
closed-loop exemptions or other existing solid waste exemptions would not be regu-
lated as recycled material or as solid waste, such as those found at 40 CFR Part
261.2(e):

48-465 0 - 91 - 15
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9 materials that are used or reused as a effective substitute for a commercial
product

0 materials returned to original or similar process from which it was generated
* materials used without reclamation to make a new product
A definition of recycled material is key to the program. The materials meeting

the definition and covered by the new recycling program would not be regulated as
waste.

The new recycled material provisions are needed in order to give EPA specific
guidance on the management and utilization of valuable materials that would other-
wise simply become part of a burgeoning disposal problem in the United States.

Obviously, the recycling provisions must be carefully drawn to guard against"sham" recycling, which is simply disposal without beneficial effect. Sham recycling
is the primary issue the environmentally active public focuses on when conceptually
evaluating the merits of recycling. Industry must therefore be particularly strong in
its condemnation of the practice and should be united in support of vigorous en-
forcement of EPA regulations against sham recycling operators.

However, a more positive regulatory approach than has been proposed to date is
essentia! to achieve legitimate recycling. Practice and policy must be based on the
fact that most substances in their original product form are calmly accepted and
responsibly managed throughout the Nation every day. Just because such sub-
stances have been used in some way does not automatically render them a unique
threat. A balanced approach must be taken to permit maximum legitimate utiliza-
tion of materials that would otherwise become wastes. Such policies will conserve
resources, minimize wastes and foster creative re-utilization of materials, thereby
avoiding the creation of solid waste which must be discarded and the environmental
consequences of such disposal.

Performance Standards
The new program should be structured to rely upon the establishment of perform-

ance standards and direct management requirements rather than a complicated
permit program. In developing these new regulations, the EPA Administrator
should be required to examine whether the use of recycled material would have
greater impacts on the environment than the use of primary or virgin material.
Any differences in the regulation of recycled material should be based on those
greater impacts, so that use of recycled material would not suffer from a regulatory
disadvantage with respect to competing, virgin materials.

The definition of recycled material is intended to make it clear that these statuto-
ry provisions do not regulate the recovery of usable material from virgin products
andmaterials in initial processes. Direct reuse of material will be regulated in the
same way normal materials handling processes are treated. Special environmental
regulations should only be written to govern those aspects of recycling that involve
special concerns related to reclamation, energy recovery or use of recycled material
that produces adverse environmental consequences different than those of similar
virgin or raw products. (Manufacturing processes that represent a potential risk to
employees would, of course, continue to be regulated by OSHA, MSHA and other
appropriate agencies. Similarly, direct reuse would be governed by EPA and/or
State rules governing process operations.)

Certification
In order for any owner or operator of a facility or activity that stores or handles

recycled material to qualify for coverage under the new RCRA subtitle, a written
notice would be required to be filed with the Administrator for certification of ap-
proved recycling status. The notification and request forms would require a demon-
stration that the facility is-in fact engaged in a legitimate recycling, not sham recy-
cling.

In connection with the storage of materials destined rir recycling, the rules and
regulations of the Agency will also need to address so-called "speculative accumula-
tion" to reasonably limit the time over which such material may be stored prior to
recycling if storage goes beyond 180 days.

In determining whether a material to be recycled has economic value, the Admin-
istrator should also take into account the avoidance of costs related to disposal. Cer-
tainly the exorbitant cost of the disposal of certain recyclable materials, even if they
are sold at a modest cost for such purposes, is a legitimate factor in considering
whether the material has value to the recycler or subsequent user and to the gener-
ator who would otherwise be forced to dispose of the material at far greater cost.
Disposal itself has adverse consequences which must be balanced against the use of
that material for some valuable purpose in lieu of total disposal. This new recycling
program should also contain appropriate provisions to allow the Administrator to
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take into account any need for differing requirements if the material is recycled on-
site or off-site, and whether by the generator or another person.

The Administrator would certify a facility or activity as a recycling facility or ac-
tivity to be governed by this new subtitle if he finds that in the case of recycled
material:

(1) the use of such material does not or would not result in a significantly greater
potential to damage human health or the environment than would the processing or
use of a comparable replacement raw material, fuel or product in its original form
(including the adverse impacts if the material were disposed of instead); and

(2) such material has economic value as a raw material or product when com-
pared to the material it is replacing; or (3) such material is an effk active substitute
for the material it is replacing.

State Administration Option
Finally, the new program should contain provisions allowing the States to apply

to EPA for approval to administer the recycling program in lieu of the Federal Gov-
ernment. Administrative, civil and criminal penalties would be provided along with
inspection authority.

In sum, the key concepts to be embodied in the new recycling program include:
" protection of human health and the environment;
* maximize recovery, minimize waste;
* encourage maximum efficient use of basic resources;
* recycled materials are not treated as waste materials;
* foster recycling and remove current RCRA disincentives to recycling;
" a notification, certification and standards approach should apply (rather than

permitting);
" simplified administration generally; and
" States should be delegated authority to administer the program.

STATEMENT OF THE SOCIETY OF THE PLASTICS INDUSTRY, INC.

INTRODUCTION

The Society of the Plastics Industry, Inc. (SPI) submits this statement to the
Senate Subcommittee on Environment and Public Works Subcommittee on Environ-
mental Protection (Subcommittee) to focus the subcommittee's attention on the
impact which the industrial solid waste provisions of S. 976, primarily sections 403
and 404, would have on small businesses. As part of the subcommittee's on-going
consideration of RCRA reauthorization legislation, SPI believes it can play a useful
role by providing the subcommittee with the small business perspective-a perspec-
tive which might otherwise be overlooked.

This statement includes recommendations for changes in the provisions in S. 976
which would impose obligations on small businesses disproportionate to the risks to
human health and the environment they would avert. SPI offers these recommenda-
tions in the hope that they will be helpful to the committee's achievement of its
overall goal of protecting human health and the environment from any adverse ef-
fects which might be associated with the management of industrial solid waste. Spe-
cifically, this statement addresses the following issues:

0 the inappropriateness of developing an elaborate new waste management
scheme, to which all industrial wastes are subject, without distinguishing among the
risks such wastes pose;

0 he extent to which mechanisms which ens-lre protection of human health and
the environment already exist, or can be expanded, to deal with the problem;

0 the need to replace S. 976's "normal course of transportation" storage permit
exclusion with an approach more in keeping with the existing RCRA scheme and
the need to limit the burden of new regulations to those situations in which risks to
human health and the environment will be avoided;

* the soundness of an alternate approach to the proposed permit requirement for
all solid waste storage facilities which allows EPA to fashion appropriate controls
tailored to different storage scenarios; and

o the appropriateness of accumulation period and small quantity exemptions
from whatever regulatory obligations eventually may be imposed upon storage units
to address the legitimate concerns of small businesses, to avoid over-taxing the regu-
latory system, and to avoid regulatory burdens disproportionate to the benefits they
bring about.
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1. BACKGROUND ON SPI.

SPI was organized in 1937 and today represents over 2,000 member companies.
SPI is the major national trade association of the plastics industry. SPI members
include manufacturers of plastics resins and processors of plastic resins into finished
goods. SPI submits this statement chiefly on behalf of its processor members, rough-
ly 60 percent of whom have one hundred or fewer employees, and many of whom
have fewer than fifty employees.

11. MISPERCEPTION OF INDUSTRIAL SOLID WASTE.

There exists a widespread misperception about the nature of solid wastes generat-
ed by industry. Many believe that simply because they come from an industrial
source, these wastes contain hazardous constituents. While this may be true of some
industrial sectors, industrial solid .wastes generated by plastic processors are for the
most part similar to the wastes generated by households. The principal non-hazard-
ous solid wastes generated by processors consist of corrugated cardboard boxes and
plastic bags (in which processors receive the resins which are their principal raw
material), rags, and plastic scrap. Processors use relatively few hazardous sub-
stances (solvents and the like) in their production process. Fewer still are the haz-
ardous substances that come off the production process as waste. To the extent they
generate hazardous wastes subject to Subtitle C, it is important to remember that,
as a result of the Hazardous and Solid Waste Amendments of 1984, even generators
of the smallest quantities of hazardous waste, under one hundred Kilograms per
month, have an obligation to ensure that their waste is sent to a licensed waste
management facility. 40 C.F.R. § 261.5(gX3).

Putting aside the misperception that industrial solid waste is hazardous simply
because it comes from "industry", there may nonetheless be legitimate reasons for
Congress to focus its attention on this waste. The quantity produced each year is
one likely reason. Informed estimates place the quantity of industrial solid waste
generated each year at roughly eight billion tons-tens of times greater than the
quantity of household trash. See, US. EPA, Report to Congress: Solid Waste Dispos-
al in the United States, 11 (1988). As much as its magnitude provides an inducement
to the subcommittee to attempt to impose controls on this waste, the magnitude also
compels restraint. A rigid command and control approach to regulating industrial
solid waste would likely dwarf all other environmental regulatory programs, imper-
iling the environmental regulatory infrastructure.

Moreover, quantity alone does not necessarily translate to risk to human health
and the environment. Congress would be casting its net too broadly if it subjected
all industrial solid waste-solely on the basis of its source and not on the basis of its
potential risk to health or the environment-to the same standards of control. EPA
Administrator Reilly made much the same point when he recently instructed the
subcommittee:

Before we embark on a new Federal program of the magnitude in the
Senate bill, we should determine which facilities are posing significant risks
and what the magnitude of the costs to government and industry would be
to address them. Based upon this determination, we can prioritize the nec-
essary targets, tailor the requirements to the risk, and determine appropri-
ate responses.

At this time we do not have sufficient information available to make any
of these determinations for these general industrial D wastes. Any legisla-
tion should provide us the opportunity to determine these wastes' effect on
human health and the environment, and the costs of addressing them
before undertaking any regulatory action.

Statement of William K. Reilly Administrator, U.S. Environmental Protection
Agency Before the subcommittee on Environmental Protection of the committee on
Environment and Public Works, U.S. Senate, 18 (Sept. 17, 1991) (hereinafter "State-
ment of Administrator Reilly").

II. THE EXTENT TO WHICH CONGRESS NEEDS TO ENACT NEW LAWS.

A. Expanded Use of EPA 's Existing Authority and Emerging Economic Disincentives
to Waste Generation Will Work Toward the Goal of Protecting Human Health
and the Environment.

Proponents of a new regulatory scheme for industrial solid waste should reevalu-
ate the neo-d for such a scheme in li&bt of existing control mechanisms and incen-
tives. Re-evaluation is particularly necessary if the proponents' motivation for creat-
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ing such a scheme is concern that leachate from landfilled waste poses a threat to
human health and the environment. The problem of hazardous constituents leach-
ing at old landfills stems from historical disposal practices--namely, land disposal of
hazardous wastes and commingling of hazardous and solid waste in the same fill.
EPA rules have largely prohibited those practices. For that reason they do not war-
rant undue concern that comparable problems will arise as a result of current and
ffiture solid waste management practices.

Leaching of hazardous constituents from industrial solid waste when landfilled is
more appropriately addressed in the context of EPA's rules for identifying hazard-
ous wastes. EPA requires identification of hazardous wastes, in part, on the basis of
the wastes' exhibiting the toxicity characteristic, as determined by the toxicity char-
acteristic leaching procedure (TCLP). The TCLP provides a mechanism to capture
industrial wastes which may leach hazardous constituents when disposed of in land-
fills. In addition, to those who argue that some wastes currently classified as non-
hazardous are toxicologically similar to waste identified as hazardous, the response
must be to refine EPA's hazardous waste identification rules-not to create an alto-
gether new scheme.

Non-hazardous industrial solid waste generated by plastic processors can be man-
aged effectively without adverse environmental consequences as solid waste man-
agement facilities are upgraded in response to new requirements. Those new re-
quirements were proposed some time ago, 53 Fed. Reg. 33314 (Aug. 30, 1988), and
recent reports indicate their issuance is imminent.

In addition to the potential for expanding the TCLP rule and the advent of more
stringent landfill controls, an emerging and powerful economic disincentive to waste
generation-the increased cost of management-is also emerging. Industry is al-
ready taking steps to avoid incurring the costs of waste management, especially as
those costs increase. As this economic disincentive-or conversely an incentive to
waste minimization-is more fully appreciated by industry, waste generation will
necessarily decrease. Less waste will be landfilled, and potential risks to human
health and the environment will be diminished.

Of course, the spectre of Supertund liability is another compelling reason for plas-
tic processors (and industry generally) to minimize waste generation. The instances
in which small businesses are being asked to bear a share of the costs of cleaning up
Superfund sites-mostly on the basis of past disposal of solid wastes which have, if
any, a de minimtr quantity of hazardous constituent-are just now attracting the
attention of the national press. The Subcommittee should be aware that plastic
processors are aware of this risk and have responded in an economically rational
way. They have cut back on the waste they generate so that they send less to land-
fills, each of which is a potential future Superfund site.

As another illustration of SPI member companies' commitment to waste reduc-
tion, the subcommittee should be aware that SPI's Waste Minimization Task Group
recently issued a 'How To' Waste Minimization Manual" for its members. This
manual aids plastic processors in establishing comprehensive waste reduction plans
and provides practical guidelines for all aspects of such plans.

B. What Additional Dii' ctives Should Congress Give EPA?

1. Permitting Solid Waste Management Facilities.

a. Why Permit All Solid Waste Storage Facilities?
Section 403 of S. 976 would create new RCRA section 4010 requiring permits for

solid waste management facilities. Within four years of enactment, facilities that
treat, store (unless excluded), or dispose of solid waste would need permits. S. 976
contains no small quantity nor accumulation period exclusions from the permit re-
quirement for storage facilities.

As SPI reads section 403, it would subject plastic processors with dumpsters con-
taining wastes like those generated by households to the permit requirement. There
may be sound reasons for requiring solid waste treatment and disposal facilities to
obtain such permits and perhaps even some solid waste flu facilities, for example,
surface impoundments. SPI does not believe, however, that there is sufficient cause
to require a permit for the storage of solid waste in dumpsters awaiting regular
(often weekly or semi-weekly) pick-up. For reasons explained below, SPI does not be-
lieve proposed section 4010's "normal course of transportation" exclusion for storage
facilities is adequate to alleviate SPI's concern about the potential applicability of
the permit requirement to its processor members' dumpsters.

A review of the proposed permit conditions set out in section 403 indicates that
there is insufficient cause for requiring permits for many types of non-land-based

__ --, 4
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solid waste storage. The permit conditions have little apparent applicability to the
containerized storage of waste (for example, in dumpsters) awaiting pick-up.

* S. 976 would require industrial facilities storing solid wastes in dumpsters prior
to off-site shipment to specify (1) the "toxicity" or "other potential to adversely
affect human health or the environment," Proposed RCRA § 4010(f)(1), and (2) meas-
ures preventing "unlawful disposal of hazardous waste," Proposed RCRA § 4010(f)(5).
Those requirements, however, either duplicate or conflict with their existing obliga-
tions to identify hazardous wastes and dispose of them properly. Industry is well
aware of the substantial civil and criminal penalties incident to violating those obli-
gations, and, of course, there are reasons beyond legal obligations for small business
owners, to identify and properly manage its hazardous waste-namely, their own in-
terest in ensuring a clean and healthful environment.

e Many of the permit conditions established in section 403-facility design, air
and groundwater monitoring, financial assurance for closure, and corrective action,
Proposed RCRA § 4010(0(2), (3), (4), (8)-have little or no relevance when it comes to
the storage of solid waste in dumpsters.

* Storm water run-off from industrial areas, including those areas surrounding
industrial dumpsters, will soon be subject to control in accordance with EPA's storm
water discharge permit rule. See 55 Fed. Reg. 47990 (Nov. 16, 1990) and 56 Fed. Reg.
12093 (Mar. 21, 1991) (individual and group permits) and 56 Fed. Reg. 40948 (Aug.
16, 1991) (general permits). (RCRA is not the only statute which has an impact on
the management of solid waste.) Storm water pollution prevention under EPA's ex-
isting program will range from pollution prevention plans and storm water manage-
ment controls to effluent limitations on storm water discharges. There is no reason,
therefore, to create a redundant regulatory obligation, Proposed RCRA § 4010(0(6),
where an existing program already addresses the concern.

* A restriction on the receipt of liquids, Proposed RCRA § 4010(0(7), might make
sense if the liquids were to be disposed of with wastes from which hazardous con-
stituents could leach. As described above, however, EPA's TCLP rule provides the
mechanism for characterizing such wastes as hazardous, subjecting their manage-
ment to the Subtitle C rules.

b. Accumulation Period: An Appropriate Exclusion for Storage Facilities.
As noted above, section 403 would exclude some storage facilities from the permit

requirement. However, the sole exclusion-for storage in "transportationrelated fa-
cilities including loading docks, parking areas, storage areas and other similar areas
where shipments of solid waste are held during the normal course of transporta-
tion," Proposed RCRA §4010(aX1), (bX1) (emphasis added)-is unclear and inad-
equate. The lack of clarity arrives from the use of an undefined term-"normal
course of transkortation"-instead of well-established RCRA concepts.

S. 976's incorporation of the undefined and novel phrase "normal course of trans-
portation" gives rise to many questions, the most fundamental of which is simply
what types of storage does this language exclude? More specifically, SPI members
need to know whether a plastic processor's storage of waste in a dumpster, awaiting
pick-up by a waste hauler, occurs during the "normal course of transportation"?
Since the plastic processor's placement of solid waste in the dumpster is not part of

a "course of transportation "-"normal" or otherwise-the exclusion would not
appear to apply. That placement arguably is an action that occurs as a prelude to
(not during a cow of) transportation. It is far from certain that such placement
would fall within the "normal course of transportation" exclusion, because the
meaning of that phrase is anything but "plain".

And yet-should there be any uncertainty that such storage is excluded from the
permit requirement? As discussed above, the goals of the proposed permit conditions
for solid waste management facilities are parodied when the conditions are applied
to plastic processors storage of waste in dumpsters. What purpose is served in
having facilities apply for permits, the conditions of which are unnecessary?

Rather than invite confusion (and possible resu tant litigation) which the "normal
course of transportation" exclusion would create,1 Congress should rely on well-es-
tablished RCRA concepts. As the subcommittee is aware, RCRA's hazardous waste
management rules provide that generators may accumulate hazardous waste on-site
for a limited period of time without authority to operate as a hazardous waste man-

SPI tears that more resources would be expended on litigation than on the protection of
human health and the environment if the "normal course of transportation" exclusion were in-
corporated in the final rule ad would piry the jurists that would have to wrestle with the Chev-
ron rules, Chevron US.A., Inc. v. Natural Resources Defense Council. Inc., 467 U.S. 837 (1984), to
decipher its meaning.
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agement facility. In the case of large quantity generators, those that generate 1000
Kilograms or greater in a calendar month, it is permissible to accumulate waste for
90 days. 40 C.F.R. § 262.34(b). For those that generate less than that amount, the
permissible accumulation periods range from 180 to 270 days, depending on other
factors. 40 C.F.R. § 262.34(e), (f).

Some variant of accumulation period concept would be an appropriate exclusion
from whatever compliance obligation Congress may impose on solid waste storage
facilities. The rationale for such an exclusion is simple-the shorter the period of
time waste is held in an area, the less that area is akin to a 'solid waste unit". A
permissible accumulation period (i.e., an exclusion for facilities that ship their
wastes for off-site management with some specified frequency) might be appropriate.
A dumpster emptied freq,uently is associated with few of the concerns which arise
in the context of true management" units, for example, surface impoundments, and
which Section 403's proposed permit conditions are designed to address. It might be
justified to exclude facilities that use compactors (separating their putrescible waste)
and have less frequent trash collection. EPA should be given authority to develop
appropriate accumulation period exclusions on the basis of its review of the perti-
nent data.

2. An Alternate Approach for Solid Waste Storage Facilities.
Rather than require all solid waste storage facilities accumulating waste for

longer than a specified accumulation period to apply for permits, SPI suggests an
alternative which would (1) subject some to the permit requirement, (2) allow some
to comply by means registering and submitting a one-time report, and (3) allow
others to avoid any new obligations altogether. EPA should be given discretion

* to determine which land-based solid waste storage facilities (for example, sur-
face impoundments) might require permits because they are most like management
units;

* to subject some non-land-based storage facilities (those that store greater quan-
tities for longer periods of time) to the registration and report alternative; and

e to exclude containerized solid waste storage units from any requirements alto-
gether (for example, dumpsters of the type SPI member processors ordinarily use)
based upon the small quantity of solid waste the facility generates and the frequen-
cy with which the facility ships that waste off-site.

In light of the potential for S. 976's permit requirement to overwhelm the regula-
tory system due to the quantity of industrial solid waste involved, this more system-
atic approach would seem to be a logical first step.

Registration of non-land-based solid waste storage facilities could be similar to
RCRA hazardous waste generator registration, 40 C.F.R. § 262.12. An accumulation
period exclusion, like the one described above, would allow facilities storing waste
for less than a specified period to avoid registration. A brief (no more than two
pages) and easily understood form would solicit information regarding the location,
ownership, principal contact, and description (in the form of checklists) of the types
of solid waste storage units, and accumulation time at a facility. EPA Form 8700-12
would be a useful template in creating a solid waste storage registration form. EPA
might consider requiring the facility completing the registration form to certify that
the facility has a program for identifying RCRA hazardous wastes and managing
them as required. EPA would assign registration identification numbers to facilities
completing registration forms.

Registration would eliminate the excessive burden on State environmental regula-
tory agencies which processing a mountain of solid waste storage pernut applica-
tions would create. The plight of State environmental regulatory agencies-over-
worked, under-staffed, and under-funded-is well known. Their expression of cha-
grin when faced with the potential of having to process thousands of individual
storm water discharge permit applications is just one of the recent examples of
State agencies' objecting to EPA's creating more administrative requirements for
State agencies to implement. EPA Administrator Reilly similarly advised the sub-
committee regarding the need to proceed cautiously in light of the "widespread
fiscal problems facing all levels of government today." Statement of Administrator
Reilly, supra, at 3.

To provide EPA with a better database with which to assess the nature of indus-
trial solid waste, SPI would also recommend that EPA be given discretion to require
a one-time solid waste storage report for those solid waste storage facilities it sub-
jects to the registration alternative. This report would include the facility's registra-
tion identification number and information regarding the nature and volume of
solid waste generated during the past year. EPA should have discretion
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(1) to require subsequent reports to satisfy information requirements regarding
the ultimate management (e.g., recycling, composting, incineration, disposal) of solid
waste if the agency finds such information is necessary to address the need to devel-
op new industrial solid waste management criteria, and

(2) to require preparation of such reports without requiring their submission until
requested.

This discretion should extend to allowing EPA to require reports from specific in-
dustrial sectors but not others.

8. A Better Understanding Must Precede the Creation of an Elaborate New Indus-
trial Solid Waste Management Scheme.

SPI supports a legislative directive (with appropriate resources to carry out the
task) that EPA evaluate the need for new industrial solid waste management rules
within the context of Subtitle D. Because any such program would have to take into
account the wide variation in the composition and characteristics of industrial solid
wastestreams-and could not subject industrial solid waste to more stringent re-
quirements solely on the basis of its source-EPA would have to have a better un-
derstanding of the universe of industrial solid waste before proceeding. As EPA Ad-
ministrator Reilly testified, "it is essential to better characterize these wastes to as-
certain the risks, if any, posed by them." Statement of Administrator Reilly, supra,
at 17. To ascertain those risks, SPI suggests EPA focus on certain questions.

0 What industrial solid waste streams pose risks distinct from household trash?
* Are existing hazardous waste identification mechanisms inadequate to handle

those industrial solid wastes that pose risks to human health and the environment?
In focusing on these questions, and on the need for a distinct industrial solid

waste regime in general, the subcommittee must be mindful of the administrative
burden such a regime could create. Federal and State regulators have had an enor-
mous chore cormng to grips with the management of municipal solid waste. Any
new regime for industrial solid waste must consider the added burden of regulating
the much larger quantity of that waste-a burden which could potentially over-
whelm regulators. The risk of overtaxing the regulatory system must be weighed
against the marginal benefit to human health and the envtronment which new reg-
ulations might obtain. The flexible approach to controlling solid waste storage facili-
ties described above responds to these concerns.

Other than the need for additional new data, SPI has some further thoughts on
factors the subcommittee should consider in shaping a new industrial solid waste
regime. First, the labyrinthine ways of the Subtitle C program should be eschewed,
if for no other reason than the potential for the immense number of Subtitle D fa-
cilities and vast quantity of Subtitle D waste quickly to overwhelm so complex a
program. As EPA Administrator Reilly cautioned the subcommittee. "the costs of
the Subtitle C regime under RCRA has strained the ability of regulators to imple-
ment and the regulated community to comply. A comparable regime for Subtitle D
of RCRA is infeasible, unworkable, and unnecessary.' Statement of Administrator
Reilly, mpra, at 7.

Second, controls should, wherever possible, be expressed in terms of performance
standards rather than designation of specific materials. For example, SPI notes that
RCRA's existing liner requirements adopt a performance standard-prevention of
the migration of any constituent passing into the liner and preventing nugration of
wastes to the adjacent soil or ground or surface water. See e.g., RCRA § 93004(o),
3005(jX12XA). This performance standard is, in turn. incorporated in EPA's rules,
with the additional requirement that liners be made of a material of appropriate
chemical properties and sufficient strength and thickness to prevent failure from a
number of sources in daily operation. 40 C.F.R. §§ 264.221 (surface impoundments);
264.250 (waste piles); 264.301 (landfills). In proposing controls for municipal solid
waste landfills, EPA adopted an even broader performance standard use of a liner
(among other requirements) to attain a groundwater carcinogenic risk level with an
excess lifetime cancer risk level in a specified range. Proposed 40 C.F.R. § 258.40(b)
53 Fed. Reg. 33410 (Aug. 30, 1988). SPI believes this performance standard approach
is preferable to specification of particular materials as in proposed RCRA section
4011(cX2XA).

IV. CONSIDERING THE BURDN 10 SMALL BUSINESSES.

Any directive to EPA to impose a new regulatory scheme on storage of industrial
non-hazardous solid waste must be sensitive to the fact that small businesses gener-
ate such wastes but do not have the technical or financial resources to decipher in-
tricate rules that might appropriately apply to large companies that generate large
quantities of waste. To alleviate any undue burden on small businesses (and by
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undue" SPI means, to borrow again from EPA Administrator Reilly, a burden that
would "yield little benefit while having significant economic impact," Statement of
Administrator Reilly, supra, at 8), SPI recommends the adoption of a small quantity
exemption modeled after the small quantity exemptions adopted in the RCRA haz-
ardous waste rules. Specifically, SPI recommends that solid waste storage facilities
that generate less than a specified quantity in a calendar month be exempt from
whatever regulatory obligation is imposed on non-land-based solid waste storage fa-
cilities. The specified quantity could be expressed in cubic yards and could be calcu-
lated as a multiple of the capacity of standard dumpsters used by small businesses
(perhaps a multiple based on the number of weeks in a month and assuming weekly
pick-up).

CONCLUSION.

SPI hopes the subcommittee will find this statement a useful distillation of the
small business perspective or, some of the industrial solid waste components of S.
976. SPI also hopes the iubcom.nittee will view SPI's recommendations as construc-
tive and useful ways ol tailoring the reauthorization package to address the con-
cerns of small businesses. SPI appreciates the opportunity to provide this informa-
tion to the subcommittee and will provide additional statements on matters of con-
cerns to its members.
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TUESDAY, SEPTEMBER 17, 1991

U.S. SENATE,
COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS,

SUBCOMMITTEE ON ENVIRONMENTAL PROTECTION,
Washington, DC.

The committee met, pursuant to recess, at 9:32 a.m. in room 406,
Dirksen Senate Office Building, Hon. Max Baucus [chairman of the
subcommittee] presiding.

Present: Senators Baucus, Chafee, Symms, Durenberger, Warner,
and Lieberman.

OPENING STATEMENT OF HON. MAX BAUCUS, U.S. SENATOR
FROM THE STATE OF MONTANA

Senator BAUCUS. The committee will come to order.
Today is the tenth and final hearing on legislation that I intro-

duced, along with Senators Chafee and Burdick, to reauthorize the
Resource Conservation and Recovery Act. Today we will hear from
EPA Administrator Bill Reilly.

Over the past three months we have heard from many experts
from States, from cities, from the environmental community, and
from industry. The simple lesson that we have taken away from
these hearings is that we Americans simply waste too much and
reuse and recycle too little.

During the course of these hearings we have learned about waste
management problems which our cities and States face every day.
Garbage generation is mounting. Most States want to be able to re-
strict or ban municipal waste from someone else's State. Too much
hazardous waste is still created. And I'm sure that the American
people would be surprised to know that the vast bulk of industrial
waste, which is mammoth, is essentially unregulated.

But what struck me most about these hearings was the recurring
theme that the Federal Government must be a leader in finding
the solution. Cities, States, and industry can't solve our national
waste problems without national leadership.

Municipal and State representatives, the scrap recycling indus-
try, and private haulers have all told this subcommittee that they
can recover recyclable materials from the waste stream, but our
market-based system has not yet responded.

City representatives complained that their recycling programs
can't break even, let alone generate a profit. As the New York
Sanitation Commissioner stated,

(453)
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In the absence of Federal leadership in market development for recyclable materi-
als, recycling will fall, despite the best efforts of municipalities.

Another witness from the National Association of Counties
stated,

It is clear that individual county efforts are not enough to make any significant
impact on the huge amounts of garbage disposed of every day. Only a nationwide
approach to reduction can make a serious dent in our attempt to limit waste.

The representative representing the League of Cities stated that
The Federal Government must play a critical role in decreasing the toxicity of

solid waste through research, through restrictions, and in some cases on bans on
toxics.

It is clear that if we are serious about reducing, recycling, and
better managing our waste the Federal Government must be in-
volved.

Today we will hear from Administrator Reilly. I'm eager to hear
what he has to say about the role of the Federal Government in
solving our waste problems.

We just received a copy of your testimony this morning, Mr.
Reilly, and so we haven't had a lot of time to go over it, but from
the tone of it I must say I'm not terribly encouraged with the en-
thusiasm of the Executive Branch in working with the Congress in
trying to solve this problem. I hope that we can make further
progress in the upcoming weeks and months.

I must say that the role of the Executive Branch was very help-
ful in working with the Congress in passage of the Clean Air Act.
It made a big difference when the Executive Branch participated.

But if the Executive Branch is not going to participate, if it is
going to drag its heels, if it is not going to be even a reluctant par-
ticipant but an impediment, then we'll be doing a disservice. Par-
ticularly the Federal Government, from the Executive Branch
point of view will be doing, in my judgment, a disservice to the
American people because the American people do want solid waste
and hazardous waste problems dealt with. They don't care about
finger pointing. They don't like finger pointing. They don't like one
branch of the government to be in the way. So I very strongly urge
the Executive Branch to provide more leadership in the future.

I'll now turn to the ranking member of the committee, a very
valuable member of this committee whose leadership on this and
all issues before this committee has been extremely helpful, the
Senator from Rhode Island.

OPENING STATEMENT OF HON. JOHN H. CHAFEE, U.S. SENATOR
FROM THE STATE OF RHODE ISLAND

Senator CHAFEE. Thank you very much, Mr. Chairman. Again I
want to pay public tribute 'D you for pressing forward on this issue.
This is the tenth hearing, as you have mentioned. I supposed we
have had close to 100 witnesses. Again, that is as a result of the
energy and the dedication you have applied. You have chaired
every one of these hearings and have been here for every minute of
each of the hearings. That's a long siege.

I want to thank the administrator of the Environmental Protec-
tion Agency, Mr. Reilly, for coming up today. We look forward to
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hearing the administration's views on the efforts of this subcom-
mittee to enact a comprehensive law dealing with RCRA.

Also I want to say to you, Mr. Reilly, we are very, very grateful
for the leadership you have given to that agency. I think you have
maintained a very high degree of integrity in EPA. We are honored
to have you come up here to testify today.

As Senator Baucus mentioned, we have S. 976 before us, which
Senator Baucus, Senator Burdick, and myself introduced earlier
which reauthorizes RCRA. We are doing this because there are
some real problems out there. Senator Baucus finds it in a very
rural State, I find it in a very congested State.

We have increasing volumes of garbage, we I ave a decline in
landfill capacity, so there are some real probler i .hat we face.

The role of the Federal Government, as witnesses have testified,
is absolutely essential. In my State we are dutifully collecting. We
are probably doing the most recycling in the country, bu f.he trou-
ble is there is no market, or very little market, for the materials
we are obtaining. It is a chicken/egg situation. Yes, we are picking
up all kinds of newspapers.

I think you will agree with me, Mr. Reilly, that no State is doing
a better recycling job than ours. But, as the chairman mentioned,
recycling organizations are running into tremendous financial diffi-
culties and recycling is coming apart at the seams because of the
lack of markets or the lack of adequate reimbursement for the ma-
terials that we are collecting.

We can't afford to have EPA on the sidelines refusing to help us
advance the ball on this very critical issue.

I am aware that you are going to voice on behalf of the adminis-
tration some concerns about S. 976, but I hope that, working to-
gether, we can get some good legislation which will enable the Fed-
eral Government to help the States and localities in addressing
this.

I just will mention in passing that I held a mtLing at home last
Saturday for three hours with environmentalists from around the
State. One of the issues pressing was an issue that was advanced
here by the Clean Water Action League, and that is that there be a
moratorium on the construction of any incinerators in this country
through the balance of the century.

You ask what you do with the refuge, the trash in the interim?
Well, we want to recycle it. We've got to have recycling.

No one is against recycling and we are all for it, but the feeling
is that the incinerators deprive the initiative of going forward with
the recycling. They've got a point. We can't just dismiss them.
These people are very thoughtful and have spent a lot of time on
this issue, and there is much in what they say.

So we look forward to some help and assistance. Again, referring
back to the greatest success we have had in the last two years, it
was clearly the Clean Air Act, and that came because of the coop-
eration between this committee and you and your fellow officials
from the administration.

Thank you, Mr. Chairman.
Senator BAucus. Thank you, Senator.
Senator Lieberman.
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OPENING STATEMENT OF HON. JOSEPH I. LIEBERMAN, U.S.
SENATOR FROM THE STATE OF CONNECTICUT

Senator LIEBERMAN. Thank you, Mr. Chairman. Good morning to
you and Administrator Reilly.

I appreciate the opportunity to welcome him and hear from him
again, although, as suggested by my two colleagues who have just
spoken, I have some sense of disappointment from what I gather
will be the Administrator's testimony that the administration,
itself, does not think that legislation is necessary in the areas of
solid and hazardous waste.

I think that there are many pressing reasons for reexamining
RCRA in an expeditious manner. One of the most compelling was
presented by EPA, itself, in a report that it issued last year on the
implementation of RCRA. In that report the agency concluded that
many parts of RCRA are very difficult to understand-so difficult,
in fact, that they may be rendered unenforceable.

I thought the study was striking in the part in which it noted
that the RCRA hotline averages what I thought to be a surprising-
ly large number of calls-1,000 a month as of 1989-calls asking for
clarification on the definition of solid and hazardous waste alone.

The report went on to note that few individuals were actually
able to make concrete suggestions about how to specifically im-
prove the definitions without statutory revision, so I'm puzzled in
that sense why the administration would not want to join with us
in trying to adopt legislation that will produce revisions in RCRA
that will ensure that 1,000 people every month are not calling the
hotline with questions about definitions that are basic to the statu-
tory scheme.

Second, I am concerned about the administration's apparent posi-
tion that legislative initiatives are not needed in the area of recy-
cling and toxic waste reduction.

On the issue of recycling, we in this committee heard what I
thought was very provocative testimony from Barry Mannis, who is
a vice president at Morgan Stanley, in an earlier hearing on RCRA
and recycling.

As you can imagine, Mr. Administrator, it is unusual for our
committee to hear from investment bankers, so we listened with
some special interest. He testified that our national recycling
effort, in his opinion, would only succeed if the private sector was
induced, encouraged, romanced, if you will, into financing, support-
ing, and operating the vast recycling infrastructure that we are all
trying to develop.

He went on to say that it is important to recognize that private
sector capital will only be forthcoming to the extent that invest-
ments in recycling carry a promise of a reasonable, stable, and at-
tractive return. A critical prerequisite to successful recycling, in
his opinion, was appropriate legislative action.

I quote from his testimony:
Recycling is unlikely to succeed in an expeditious time frame without significant

legislative assistance to both stabilize economics, thereby inviting private sector cap-
ital, and to encourage public participation.
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Mr. Mannis strongly endorsed the recovery and utilization rate
concepts contained in the chairman's bill. And the testimony of
State and local officials was equally clear.

According to the director of Seattle's recycling program which, as
you know, is one of the most successful in the Nation,

Local government programs will not be successful if they are not backed up by
Federal commitment to waste reduction and the development of markets. Seattle
cannot achieve its waste reduction goals if the Federal Government does not take
an active role in waste reduction, particularly in establishing minimum content
standards and in packaging regulations.

So I want to hear from Bill Reilly about what has led the admin-
istration to conclude that legislation is not necessary in the recy-
cling area in the face of testimony that I have just referred to from
an unusually broad group of people from Wall Street to State and
local governments.

Finally, I want to stress the sections of this bill and S. 761, which
I introduced earlier this session, that call for legislation on the
whole issue of pollution prevention.

At our hearings on source reduction and toxic use reduction I
think all of the participants agreed that planning is the key to
meaningful pollution prevention. There was also agreement at our
hearing that one of the main reasons that some industrial facilities
are falling short of their source reduction potential is that many
companies are simply unaware of where in their facilities source
reduction would be beneficial. That's what the planning require-
ments of S. 976 and S. 761 are designed to do.

Obviously, some industries have realized those benefits on their
own, but many others still respond to rising environmental costs
and liabilities simply by changing pollution control technologies or
sometimes by walking away from facilities by closing plants.

In a recent article, the Economist Magazine noted, "Precisely be-
cause the pressure within companies for end-of-pipe solutions is so
strong, it is essential that government counteracts it."

In short, planning assists industries in understanding the bene-
fits of pollution prevention, that it is effectively a win/win situa-
tion for both a clean environment and for better business, bottom
line.

I'm looking forward to hearing the administrator's testimony on
those planning provisions of S. 976.

Thank you, Mr. Chairman.
Senator BAucus. Thank you very much, Senator.
Senator Symms.

OPENING STATEMENT OF HON. STEVE SYMMS, U.S. SENATOR
FROM THE STATE OF IDAHO

Senator SYMMs. Thank you very much, Mr. Chairman.
Welcome to the committee this morning, Mr. Administrator. I

look forward to hearing what you have to say. I hope that we all
pay close attention to some of the questions that I and others will
be asking. I hope you can address, in your testimony, what the cost
of all this is, and what duplication this legislation may create of
what you already have in effect.

I think a-very important point is what would we be imposing on
EPA to give people permits for every single thing that you can
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imagine, and whether it is even possible for you to administer it.
Also, what is the estimate of the cost to the private sector to try to
live up to some mandates that may not be possible to achieve, and
whether it is actually practical and in the best interest of the coun-
try.

I look forward to hearing what you have to say. I generally
think, from your testimony, that I will find much in it that I agree
with.

I welcome you here this morning. I hope all the Senators on the
committee that aren't hete will have an opportunity to at least
read your testimony, because I think it is very important as we de-
liberate this matter.

Senator BAUCUS. Thank you, Senator.
Senator Durenberger.
Senator DURENBERGER. Thank you, Mr. Chairman. Bill, welcome.
I really love Steve Symms, and he delivers some great one-liners.

The one I think I just heard is the best one I have heard of all yet,
and it went something like this, "I hope that we'll all pay close at-
tention to the questions that I'm going to ask." I'd like to say I

- hope the same thing happens when I ask questions.
I'll defer any statements that I have. Maybe those statements

will be reflected in my questions.
Thank you very much.
Senator CHAFEE. I was wondering if the Senator from Minnesota

is made nervous when the Senator from Idaho says, "there is much
in your statement that I think I'm going to find satisfactory."

Senator BAucus. And I might say to the Senator from Idaho that
we hope he also listens to the answers I'm going to give to his ques-
tions.

Senator Lautenberg is unable to attend today's hearing. He has
submitted a statement which will be included in the record.

[Senator Lautenberg's statement follows:]

OPENING STATEMENT OF HON. FRANK R. LAUTENBERG, U.S. SENATOR FROM THE

STATE OF NEW JERSEY

Mr. Chairman, for the last few months, we've heard States, local communities,
and private citizens call for Federal leadership to solve our garbage crisis.

We're literally choking on our own trash-180 million tons of garbage a year.
That's roughly 1500 pounds a year for every person in the U S.

The Japanese may be gaining on us in industrial output, but we still have them
beat two-to-one, when it comes to per capita garbage output. And our garbage
output is supposed to rise.

At the same time, we are running out of places to put this garbage. Most of our
garbage is thrown away in landfills. But more than one-third of all landfills operat-
ing in 1979 were closed by 1986. And EPA expects nearly half of those remaining to
close by the end of this year.

Communities are transpoi ting their garbage greater distances to out-of-state land-
fills. Costs are rising. According to the National Solid Waste Management Associa-
tion, 37 States export garbage to another State.

Many States receiving this garbage want it to stop.
Last year, the Senate passed an ill-conceived amendment which would have al-

lowed States unilaterally to ban garbage from other States. This amendment, had it
been enacted, would have pitted State against state, rather than have States work
together to solve our garbage problem. It would have foreclosed environmentally re-
sponsible solutions to addressing our garbage crisis. And it could have interfered
with recycling programs.
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Fortunately, this provision was dropped in a House-Senate conference. But the
Senate action shows the pressure States are coming under to manage the garbage
their citizens generate.

It's clear that we are going to have to generate less garbage and recycle the trash
we do generate. But this garbage is made up of products and packages which move
in interstate commerce-products which the Federal government must address.

Mr. Chairman, we elect a President to provide leadership. And our sitting Presi-
dent told us he was going to be the "Environmental President."

Yet the Administration testimony we will hear today provides no leadership in
dealing with our garbage crisis. We'll hear no leadership to reduce to the garbage
we generate. We'll hear no bold new programs to expand recycling efforts.

There's a war between our States over garbage. But, our Administration has done
little to make peace.

Mr. Chairman, this is unacceptable. My State and other States want to address
their solid waste problem. But no State can do it alone.

We're establishing programs to collect recyclables. In New Jersey we have curb-
side collection at over 350 out of 567 municipalities, 20 materials recovery facilities
for residential recycling, over 200 recycling facilities and over 200 composting facili-
ties.

So we're moving aggressively to collect recyclables.
But we need the Federal Government to help . . . to reduce the packaging we

use . . . to assure that the garbage localities collect will be used by industry . . . to
reduce the level of toxics in products and packages . . . and to assure that environ-
mental claims are meaningful. -

So this committee, and I believe Congress, will respond by passing legislation to
strengthen RCRA. And if the Administration wants to sit on the sidelines, then this
committee will act without the administration's input.

Mr. Chairman, I thank you for your leadership on this issue and I look forward to
working with you as we move forward to address our garbage crisis.

Senator BAUCUS. Mr. Reilly, it's your show.

STATEMENT OF HON. WILLIAM K. REILLY, ADMINISTRATOR, EN-
VIRONMENTAL PROTECTION AGENCY, ACCOMPANIED BY DON
CLAY, ASSISTANT ADMINISTRATOR FOR SOLID WASTE AND
EMERGENCY RESPONSE; AND SYLVIA LOWRANCE, DIRECTOR,
OFFICE OF SOLID WASTE
Mr. REILLY. Thank you, Mr. Chairman. I'm tempted to begin the

questioning.
Mr. Chairman and members of the committee, I appreciate very

much the opportunity to appear before you on this extremely im-
portant issue and thank you for it.

I am accompanied here today by Assistant Administrator for
Solid Waste and Emergency Response, Don Clay; and the Director
of the Office of Solid Waste, Sylvia Lowrance; both of whom have
covered a number of issues that we will discuss in hearings that
you have had, a very extensive set of hearings leading up to this
one.

I think the public cares very deeply about the issues of waste.
There is a sense in the country that we throw away too much, that
we need to change our values, and alter our habits. The question
that we confront today is: how do we best respond to this sense?

I'd like to suggest at the outset some principles that I think
might usefully guide the debate-six in particular influence my un-
derstanding of how a comprehensive and workable waste manage-
ment program for this country might operate.

First, we need to target our scarce governmental and societal re-
sources to the most serious environmental problems. That was the
burden of the Science Advisory Report, "Reducing Risk," on which
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I testified before this committee last January; that is the watch-
word at the agency at this time.

Second, when seeking to reduce risk, we need to employ the most
efficient, cost-effective means to achieve our goals. The burden of
that I think was made very clear by the "Cost of Clean" report
which we released just about a year ago, indicating that the cost
borne for environmental protection in the United States as a per-
centage of GNP would rise about 50 percent, from 2 percent of
gross national product now to approximately 3 percent in the next
10 years.

We are a rich country. We are not so rich that we cannot afford,
however, to pay attention to cost and to cost effectiveness.

Third, in debating new legislation, we need to keep in mind the
importance of the local, State, and Federal relationships to the suc-
cess of the RCRA program. We cannot, we must not nationalize the
garbage problem. The States and localities have had and must con-
tinue to have the central and responsible role for addressing these
issues.

Fourth, environmental protection is the responsibility of every
citizen in the United States as individuals and as part of institu-
tions.

I think that the consumer preferences that we see, the increasing
tendency of consumers to buy green, and of advertisers to advertise
green, is testimony to the great power that we have as consumers,
perhaps an even more immediate power and effective in some ways
than the power we have as voters. Consumers are being heard.
Manufacturers are responding. There have never been more green
products available on the market.

Fifth, RCRA should encourage development of new and better
technology. There are more technologies coming on. We very much
want to see that continue and want to do nothing that would
impede those technologies.

Finally, and most important, we need to be guided by a desire to
gear our laws and priorities to the protection of human health and
the environment. That is what the scientists and the experts have
given us- as the best standard by which to measure the success of
what we do. It ought to apply to the Resource Conservation and Re-
covery Act as to everything else.

In our view, Senate bill 976 does not meet these principles. The
potential economic impact of a major new Federal legislative initia-
tive in RCRA for the huge subtitle D program could be extraordi-
nary.

Senate bill 976, in response to demands of our citizens for a
strong national waste management program, addresses all aspects
of waste management, source reduction, recycling, and waste dis-
posal. Many of the approaches taken in the Senate bill are now,
however, the most efficient means for achieving our national goals.
The bill does not, in our view, provide for targeting significant risk.
And it establishes many command and control approaches that are,
in some cases, technically infeasible or administratively unwork-
able.

Perhaps no environmental issue we face today is of more concern
to the American public than municipal solid waste. Even with sig-
nificant source reduction and maximum recycling, we will continue
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to need incinerators and landfills to manage the remaining unrecy-
cled materials. The public will allow new capacity only if: one, re-
cyclables are removed; and, two, the capacity is designed and oper-
ated safely.

This can be effectively achieved through market-based incen-
tives, coupled with existing regulatory authorities governing waste
management facilities. Full-cost pricing is something that has been
tried in a couple of hundred jurisdictions, most notably including
Seattle, which was mentioned. It deserves to be used more.

Local governments must make certain that the price charged for
waste services accurately reflects the true cost to society of manag-
ing that waste, including the cost of land, closure and post-closure
costs, and other relevant costs.

The costs that we do pay are typically hidden. Rarely do they
vary according to the amount of garbage we take to the curb. As in
other instances where the polluter pays, those responsible for the
costs should actually pay them. Therefore, I believe that State and
local government should investigate variable-rate pricing where
the price charged for waste services varies with the weight or
volume that each household produces, and they will very likely
find, as Seattle has, that the amount of garbage generated declines
significantly.

The Federal Government has a critical role to play in improving
the market for recycled products. We have issued Federal procure-
ment guidelines that give preference to the purchase of materials
made from recycled materials. Government is now using more recy-
cled product than at any time in our History, and the curve of use
is straight up.

Industry is responding to government purchasing preferences by
increasing investment in new processes to turn discarded materials
into new products.

Last week, as you know, I signed the landfill rule, designed to
assure a new, high standard of protection for groundwater. This
landfill rule will level the playing field by equalizing cost, and it
will also, I think, alleviate some of the interstate transport issues
by ensuring that there is little economic advantage to shipping
waste long distances to avoid the costs of environmental protection.

EPA, in concert with the Federal Trade Commission and the
Office of Consumer Affairs, is working to harness public interest by
developing consistent national definitions for use in the marketing
of consumer goods.

Toward that end, we are about to issue a notice requesting com-
ment on the use of the terms "recycled" and "recyclable." I think
the last thing we want to have happen at a time when there is
great consumer interest in buying recycled products is for confu-
sion to develop and perhaps cynicism to result about whether, in
fact, there is integrity in those market claims.

Building consumer confidence so that they can rely on environ-
mentally oriented marketing claims will serve to further develop
markets for recycled goods.

EPA supports and is committed to the goal of pollution preven-
tion. We have tried to apply it in any number of our programs and
regulations. We have looked for opportunities even where they are
not obvious to insist on it.
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Reduction of waste and other constituents at their source can
often be the most reliable and economically efficient means of con-
trolling pollution.

EPA has already made pollution prevention an integral part of
our programs. For example, we have begun a voluntary program,
the 3350 industrial toxics program, in which over 250 major ffnanu-
facturing companies, most representing many facilities, have volun-
tarily committed to participate in reducing releases of 17 targeted
chemicals from the toxics release inventory by 33 percent by next
year and 50 percent by 1995. We will get hundreds of millions of
pounds of toxics, which are now lawfully released, out of the
system as a result of this program.

We question whether the proposed Senate bill scheme is the ap-
propriate means of accomplishing our mutual goals. Many of the
bill's provisions operate as a command and control system that will
inhibit waste minimization technology development.

With the Pollution Prevention Act enacted in November of 1990,
and EPA's jurisdiction under the Resource Conservation and Re-
covery Act and the Toxic Substances Control Act, we now have the
tools necessary to gather data and encourage greater industrial
source reduction.

The proposed legislation imposes extremely ambitious and tech-
nically infeasible requirements upon EPA, the States, and industry,
with an unreasonably short amount of time to develop and imple-
ment those programs. Such standards could seriously inhibit indus-
trial innovation.

EPA has already studied special wastes, which include oil and
gas, mining, and cement and kiln wastes. We believe any regula-
tory scheme for them should be State run.

It is essential to better characterize the other industrial solid
wastes to ascertain the risks, if any, posed by them. We expect to
find very diverse risks and need to better understand risks before
we regulate these wastes.

It is particularly important with industrial solid waste to target
scarce societal and governmental resources in this fiscally con-
strained era.

The Senate bill-sets forth unrealistic deadlines for rules, State
certifications, and permitting, further straining resources.

The hazardous waste and secondary materials recycling provi-
sions address the definition of solid waste, which is one of the most
difficult areas of RCRA. With hazardous wastes we need to balance
encouraging recycling with safe waste management. It also in-
volves addressing thousands of diverse industrial processes and
waste streams.

These complex issues should be addressed on a case-by-case basis,
which cannot be done by statute. EPA needs flexibility to deal with
these problems and is already working on this issue.

We will issue an advanced notice of proposed rulemaking to re-
quest comments on proposed amendments to the definition of solid
waste, which we think will address many of the issues of concern
in the Senate bill.

We believe it is too early to define a need for new legislation in
this area, but we will be happy to share with the subcommittee the
results of the ANPR comments.
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In closing, let me say, Mr. Chairman, EPA does not disagree with
the goals of safe waste management expressed in the Senate bill.
We do, however, disagree with the means the bill sets forth to ac-
complish our mutual goals.

Our staff and I are prepared to continue assisting the Congress
in addressing our waste problems in the United States, and we look
forward to working with you on practical means to achieve the
goals we share.

Thank you, Mr. Chairman. With that we will look forward to an-
swering any questions you and your colleagues may have.

Since I think I neglected to ask, may I ask that my statement be
submitted in total in the record.

Senator BAUCUS. It will be included in the record. Thank you
very much, Mr. Administrator.

I must say that I'm quite disappointed. When you say that it is
not time yet for legislation, I am really quite astounded.

I think the American people would like the Congress to, in a re-
sponsible way, address the mounting garbage problem that faces
this country. You know as well as I the degree to which transporta-
tion of interstate garbage is a major issue. People are very con-
cerned. You know as well as I-better than I-this syndrome.
People just don't want incinerators or garbage dumps in their back
yard. It is a major problem.

Frankly, I think that there is a great opportunity here to put
real meaning into the title of this statute. Put resource conserva-
tion and recovery into the statute so that we are not just managing
the garbage and the waste we produce. Let's minimize the waste
that we produce. Let's produce less waste. Let's recycle more so
that we don't have to have quite the same problem of disposing of
the garbage in the landfills, and don't have quite the same problem
of siting incinerators around the country.

I am astounded, frankly, that the administration does not want
to take advantage of that opportunity.

Second, recycling and conservation is not just an environmental
matter. It has very major environmental consequences. That's true.
It has very major environmental benefits if we could find a respon-
sible way to address the problem. But waste also is an efficiency
matter. The more we are wasteful as a country, the more we are
deficient as a country.

This is not just an esoteric tree-hugger issue. This is also an effi-
ciency/productivity issue. The more we Americans are efficient,
and the less we produce waste, the more we are also going to be
more competitive as a Nation.

Beyond that, I must say that I believe we need very active Feder-
al involvement here and a very active Federal role. I know the ad-
ministration is very insistent that the Congress take up and pass
the Basel Convention statute and hopefully ratify the Basel Con-
vention, because the administration would like the United States
to be a player in the world community.

Just as we need Federal legislation to address our role in the
world community, it seems to me we also need a Federal role here
to coordinate the States' efforts.

I also must say that I think your statement is a bit misleading.
When you say that we in this legislation have "too much command
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and control," we are very sensitive to that issue. We don't want too
much command and control. We have to have some, but we don't
want too much.

As you well know, the provisions in our statute do leave the
States with the primary responsibility in managing solid waste. We
just asked the States to develop their own plans to handle solid
waste management in the way that each State feels is best for each
own State. That seems t# make sense. But we do think a State
should have a plan-a plan that has certain provisions in it but,
again, leaving the responsibility to the State to develop the plan.

The same apples to waste minimization and the inducement for
industries to minimize the production of-waste. We don't tell indus-
try how to minimize waste. We just ask the industries to come up
with their own ways, their own plans for reducing the waste that
they produce. It seems to me that makes sense. The industries,
themselves, would be in the better position to know how to develop
their own plans.

I will ask you some more precise questions when it comes back to
my round again, but I must say I'm very disappointed and dis-
turbed.

I think in some way this is further evidence that the administra-
tion has a plan for other countries and helping them solve their
environmental problems, because the administration does want the
Basel Convention ratified, but the administration does not have a
plan for American and how America is going to handle its own
solid waste problem.

I just hope that the administration reconsiders, because I think
the administration is making a mistake. I think the administration
is not realizing that the American public wants this issue solved.
Again, I hope the administration reconsiders.

Mr. REILLY. Mr. Chairman, if I might just reply briefly to that,
with respect to the municipal solid waste issue, the latest numbers
we have, which I think are from 1988, indicate that there is some-
thing like 180 million tons of municipal solid waste generated an-
nually in the United States. Of that, about 15 million tons is trans-
ported among the States-in other words, less than 10 percent. Of
that, 50 percent of that comes from two States, New York and New
Jersey.

There is a large sense in the States to which that garbage goes of
inequity, and I understand that. I think there are some ways that
States and localities might address that.

Whether, frankly, there is a very large environmental conse-
quence that we need to worry about at the national level as a
result of that is less clear to me, but I would say that I mentioned
in my remarks that I have a great deal of regard for the volume-
based pricing approaches to handling this problem.

I think that when a jurisdiction sets out, as Seattle has, to have
the cost of disposing of waste impact directly on the consumer-
there has been about a doubling in the cost to the consumer since
this program went into effect in about 1986-I think that may have
the consequence of causing the problem to go away, or at least to
be a much lesser one than it has been.

I think those approaches which are now being tried or considered
in about 200 jurisdictions across the country need time to develop. I
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think they likely would have impact. They are the kind of ap-
proach thvt-

Senator BAUCUS. I must say, though-if you don't know this I
think you should know this-that the director of that program, the
Seattle program, who testified here, testified that it is necessary for
a Federal program, in that person's view, for market development
for recycling to succeed.

Mr. REILLY. That's a somewhat different question, and I think
that's right. I think that, given that the government is responsible
for some 20 percent of our gross national product as a major pur-
chaser of paper and plastics and tires and all sorts of goods, does,
in fact, have that responsibility.

We have proposed five sets of guidelines for parts of the waste
stream, for cement, and for tires and for paper and for plastics and
for glass, and those are having an impact on the purchasing right
now by the Federal Government. Those-

Senator BAUCUS. Well, she doesn't think they are having enough
impact to make a difference, apparently.

Mr. REILLY. Well, I think that-
Senator BAUCus. Anyway, I'm just telling you that person's-
Mr. REILLY. I understand.
Senator BAUCUS. I remember she was sitting right there at the

end of that table. She was very clear and very forceful in her testi-
mony.

Mr. REILLY. Well, I'm sure she would like us to buy more of that
product than we presently do. But my point is that in the time that
we have been engaged in this enterprise, those guidelines have had
effect. GPO and GSA are purchasing more recycled product than
ever before. Of my own agency, 97 percent of the paper we use is
recycled. We will see much more of that in the years ahead. So I
think that trend is very much in the right direction, and we have
had a lot to do with encouraging it.

Senator BAUCUS. I won't belabor the point, but she was insistent.
Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
I share the chairman's disappointment that you don't envision a

greater Federal role in all of this to help us, because we've got
some real problems.

Just take my State, as I mentioned before. We can collect all the
newspapers in our State, but vie don't have enough of a market for
us to cause people to get into recycling merely because we collect
newspapers throughout the State.

As you- know, S. 976 relies heavily on State planning, which
would prod the States to deal effectively with these solid waste pro-
grams. Under it they'd have to submit to EPA plans which would
detail how much waste the State generates and how they intend to
manage it.

And then, under section 304, it gets into Federal procurement. I
don't-know what is pressing the Federal Government now to do
much. You say in your agency you use 97 percent recycled paper,
and that's splendid, but I wonder if the Agriculture Department or
the Defense Department-what incentive do they have to do this?
Where is the thrust coming from for them to use recycled material.



466

Sure, you are a pace setter because that's what your organization
is all about.

Mr. REILLY. The thrust as of now is coming from our own guide-
lines in GSA. A large part of the thrust is in response to the Re-
source Conservation and Recovery Act, and a large part of it is in
response to the priority the President set on environment, on recy-
cling, and on waste minimization in this Administration.

So that is, in fact, occurring. And I believe that you would find,
were you to look at the paper purchases by GPO, by GSA, that you
would see a large amount of that, and a very growing percentage
is, in fact, recycled right now.

Let me say that GSA has revised its paper specifications to incor-
porate our guideline's minimum content standards. There are some
114 of these standards. They govern the purchasing of paper by the
overnment. In one and one half years GSA has purchased over
140 million worth of recycled paper products. That's an estimated

30 to 40 percent now of their total paper purchases. I don't know
where it was five years ago, but I'm sure it was a fraction of that.
It will continue up in the future.

Senator CHAFEE. Let me get into the toxic part of this legislation.
Our bill, as you know, focuses on reducing the use of toxics in

the manufacturing process.
Mr. REILLY. If I could just amplify, Senator, on the point before,

we are very much in favor of seeing Federal procurement drive the
engine of market demand for recycled product. We have some con-
cerns about this bill in that it seems to leave questions of quality,
availability, and price of lesser relevance, if any at all. But the di-
rection we are going in-and I don't think we need legislation to
encourage us to do this-is one that I think you would support.

Senator CHAFEE. While we are on that subject, what are you
doing beyond paper recycling, purchase of other recycled products?
Your principal focus is on paper?

Mr. REILLY. Well, paper is, of course, probably something the
government does best of all and certainly purchase more than any-
thing else, but we are also-we have set out guidelines on re-re-
fined and reused oil, on plastics, on cement containing ash product,
and I think on tires. In each of those areas, GSA is changing its
specification, altering its purchasing, reviewing and revising its
contract requirements and specs to ensure that we do, in fact, pur-
chase these products when they are available.

Senator CHAFEE. Let me go on now briefly, because my time is
nearly up here, to the toxic manufacturing, the use of toxics.

This is entirely different from the toxic release inventory, which
deals with release of it. Our thrust is to reduce the use of toxics in
the manufacturing process right back at the beginning.

Everybody will always agree that we shouldn't create so much to
begin with. What do you say about that? Do you see any role in
EPA in encouraging industry regarding the use of toxics?

Mr. REILLY. Well, the toxics release inventory, as you know, pro-
vides public information on toxics releases and has had, I think, an
altogether unexpected and dramatic impact on both the knowledge
within industry of their toxic releases, and also on the attitudes of
company's leadership, stockholders, neighbors, employees, and the
public.
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More is needed, clearly. I think pollution prevention is needed
within companies. But in response to the public reaction to toxics
release inventory data, that is, in fact, occurring. I think we need,
from our point of view, to provide a good deal of technical assist-
ance to corporations, particularly with respect to how we measure
toxics reduction.

Source reduction is an extremely difficult matter to be very spe-
cific or knowledgeable about without getting deeply into the activi-
ties of a corporation, into the unit of production, into the amount
of product used, into the choices to make a particular product that
may have been made. I'm not sure that at this time we can do
more than provide technical assistance and guidance to companies
to engage in that enterprise.

Let me say that I think that they are engaging in that enter-
prise, and when offered the opportunity to participate in our 33/50
program, we got 250 companies thus far since last February-
major corporations across the country-to participate to reduce
very substantially their toxic releases. That is an enterprise I think
they are giving a high priority to and will continue to for a whole
range of reasons: liability concerns, public image concerns, and fi-
nally the onset of new technologies, which is making a big differ-
ence in some industries.

Senator CHAFEE. I see my time is up. I will be back again.
Thank you, Mr. Chairman.
Senator BAUCUS. Senator Lieberman.
Senator LIEBERMAN. Thank you, Mr. Chairman.
Mr. Reilly, after a series of hearings on RCRA which have been

interesting, the issue is joined here this morning between the ad-
ministration and the majority of the members of the committee,
and I think it is clear to you that it is joined in a way that is disap-
pointing, at least to the three of us who have asked questions so
far.

It certainly had been my hope that we would find ourselves on
the questions of solid waste and toxic source reduction in a some-
what comparable position to where we were on clean air-that we
all agreed there was a need for legislation and we might just argue
and negotiate a little bit about what that legislation would be.

We clearly feel, through the introduction of S. 976, that the Fed-
eral Government needs to play a role through legislation, and the
administration does not. I do want to just join my colleagues in
stressing that I don't think any of us are yearning here for a Fed-
eralization of the way America handles garbage. That has tradi-
tionally been a State, and particularly local, responsibility and
ought to continue that way.

But what has come clear, among other things, from the hearings
we have held here, are: number one, the growing public, individual,
personal interest aud concern about the garbage problem and a
desire to be part of the solution to it, particularly through recy-
cling; and the fact that the State and local people who have come
here to testify have really asked for our help.

So my first question to you is really just to draw on what I said
in my opening statement, which is that we have had these two
pieces of testimony that I found interesting, one from the gentle-
man from Oregon saying that if the business community is going to
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invest in this infrastructure we need to handle recycled material,
they are going to need predictability. They are going to need to be
certain that there are markets. The best way to do that-perhaps
the only way to do it really convincingly-is for the Federal Gov-
ernment to get in and help to create some markets, which is part
of what is involved in our bill.

rhe second reaction I'd like to hear from you is to the lady from
Seattle who was in here who has, by all of our estimates, one of the
best local recycling programs going because of the so-called "pay as
you throw" approach, but she, too, said that it is not going to con-
tinue to work unless the Federal Government comes in and helps
guarantee at least markets for us for what we've got, not to men-
tion giving us some more stimulus through other action-labeling,
designing for recycling-that we have an adequate supply.

The thrust of the testimony we have heard is strongly in favor of
Federal involvement, not Federal control, and I want to ask you
why you disagree with that.

Mr. iEILLY. First of all, with respect to Federal procurement, as
you describe her position I agree with it. I think the Federal Gov-
ernment-but not only the Federal Government, but State and
local governments, as well, which also have a large part of our
gross national product that they account for and of purchasing that
goes with it-need to give a higher priority to procuring recycled
product.

I think we can play a critical role both in setting an example at
the Federal level-I believe, in fact, we are increasingly doing
that-and in providing information through our clearinghouses,
through information and advice to State and local governments
about what is available and how and where and what the prices
are and things of that sort. That I agree wholeheartedly on.

But I must say, when you indicate that you have had comments
by State governments on the desirability of some of these meas-
ures, I would encourage you to cast a broad net, because the kind
of message that I am increasingly getting from State governments
is that we are asking too much of them in the way of permitting
programs, of reviews, of paperwork, of personnel oversight.

I very much fear that the consequence of some provisions in this
legislation would be to cause them to opt out and to let us adminis-
ter the entire program, something that we don't have the resources
to do.

We are fighting very hard now in our budget conversations to
maintain enough resources to administer these programs that we
already have, responsibilities that already exist. We are being
threatened with having our safe drinking water program and
others returned to us by States that feel excessively burdened by
Federal requirements.

And I'm not sure that I saw on the witness list that I have seen
for these hearings the kind of involvement by State commissioners
of environmental protection and secretaries of natural resource or
analogs at the State level that would reassure me they really are
prepared to step up to these very large responsibilities.

Senator LIEBERMAN. I agree with what you said, but I want to
make clear that the message that I heard and that I believe is in-
cluded in S. 976 is not to burden-when it comes to recycling, for
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instance, not to burden the State and local governments with more
requirements, but to give them help so that the initiatives that so
many of the State and local governments are showing will work,
because they fear that without the help that the Federal Govern-
ment can uniquely apply because it is national-and they are deal-
ing with garbage that is created as a result of a national market,
not a local market, and they are producing recyclable material that
can adequately only be consumed by national markets, very often
not by local markets, that they need our national help in providing
the adequate supply and a decent market as the business communi-
ty does.

So we are capable, obviously, of distinguishing between burdens
and benefits and a kick in the pants and a helping hand. I think
what they are asking for here, as the general public is, which is so
enthusiastic about the potential for recycling, is a helping hand
from the Federal Government. I'm disappointed that the adminis-
tration has chosen to hold back its hand.

Mr. REILLY. Let me just say that I do want to make it clear that,
with respect to labeling I think we are in fundamental agreement
with you. We think that consumers do need good, dependable, reli-
able, enforceable information. When a label says it is made from a
recycled product or is recyclable, and we are working on that, we
do, in fact, I think, agree that we want to increase the Federal pro-
curement of recycled product. That is what is happening in all
sorts of areas and to a degree it was never happening years ago in
paper, in aluminum, and all sorts of things.

We want to make more market information available, and are
doing that through our information programs under authorities
that we already have, so I'm not sure that our disagreement is in
principle on those questions.

Senator LIEBERMAN. My time is up. I appreciate your response on
those issues. I just want to say that, while they are helpful, obvi-
ously-and you and I could talk about whether the regulations on
labeling are going to be adequately enforceable at another time-
the approach of the bill here is to ask for much more from the Fed-
eral Government, which is: set some national standards, help devel-
op the markets, create predictability for the business community.

Let's get together in a partnership, not in a Federal imposition,
and make this work. That will require more than you have been
willing to support this morning.

Mr. REILLY. We have asked that 25 percent of municipal solid
waste be reduced and recycled by next year. I think that kind of
goal can act to provide some assurance, and we are moving toward
it. We know that we had a 30 percent increase in the amount of
recycled waste in the United States in the last two years for which
we have data, to provide some of the certainty that the individual
from the investment banking house said was needed.

Senator LIEBERMAN. Thank you.
Thank you, Mr. Chairman.
Senator BAUCUS. Thank you, Senator.
Senator Symms.
Senator SYMMs. Thank you very much, Mr. Administrator. I do

appreciate what I consider to be a very thoughtful statement this
morning.
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Continuing along the line of Senator Lieberman's question, will
we achieve the 25 percent source reduction and recycling goal by
1992 that you set out in 1989?

Mr. REILLY. The last year for which we have data is 1988. We
will have data again, I think later this year. We believe that we
will be somewhere in the range of 20 to 28 percent recycled by
1995. That is the total recycled component of our municipal solid
waste stream. That is a little more slow than we would have liked,
but it is certainly moving in the right direction, and it is up from
10 percent in 1986, I believe, so that's fairly significant.

That compares with rates in other countries that, while not as
high as some, is not far from them. I believe Japan is somewhere
in the 30 to 35 percent rate. So that should give us grounds for en-
couragement, and that is something that is going to happen irre-
spective of new legislation.

. Senator SYMMS. That's happening just because of the enthusiasm
for recycling technologies, cost, and so forth.

Mr. REILLY. Yes, sir.
Senator SYMMS. Speaking of the cost question, RCRA does not

provide for consideration of cost when issuing these regulations.
Given the limited Federal and State resources available, do you
think that cost should be an explicit consideration in future RCRA
rulemaking, and so should be in the legislation?

Mr. REILLY. In the most recent analysis we have done of the costs
of environmental protection in the United States, we concluded
that we are currently laying-out, as a society, largely the private
sector, about $32 billion for RCRA-related cost. By the end of the
decade we expect that number to have grown by about 33 percent
to $42 billion. That is in constant dollars.

Senator SYMMS. That's per year, or-
Mr. REILLY. That is per year. Yes, sir. And those are very largely

private sector costs that are borne by all of the regulated communi-
ty and by consumers of their products.

That is without adding any further increment of responsibility.
Senator SYMMS. That's what is happening now.
Mr. REILLY. That is where the numbers are going to go absent

further burdens that we may lay on that sector.
If you compare those to other parts of the environmental protec-

tion scheme, they are about the fastest growing we see. Those are
very large burdens.

Consistent with the principle I mentioned at the start that we
need to be sure that we get commensurate environmental benefits
for these kinds of outlays, we do not see a justification in risk or in
administrative responsibilities or in the other kinds of burdens that
industry would have to bear to add to these at this time.

Senator SYMMS. Thank you.
Mr. Chairman, this is what astounds me. The chairman talked

about what astounds him, but what astounds me is how somehow,
in this committee room, we can completely be oblivious to a flat
economy, one that is not growing, that is causing enormous difficul-
ties for particularly low-income people when there is no growth in
the economy. Then we witness in the last 12 months the complete
collapse of the command and control economies in the world, and
yet we try to continue to force command and control on our econo-
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my out of this committee chamber. I think that your point is very
well taken that without a strong, vibrant economy we won't have
the resources to do the things that we all want to do -with respect
to the environment.

Mr. REILLY. If I might just elaborate a little bit on the part of
your question that asks specifically whether or not we believe the
role of costs should be considered, we do, in fact, believe that the
agency should be explicitly allowed to consider cost when develop-
ing regulations, and this includes regulations under subtitle C re-
lating to corrective action, which represent a very significant cost
to industry, and regulations under the subtitle D regulatory pro-
gram.

Senator SYMMS. Could you comment a little more on subtitle D,
on whether it is necessary and if the risks are worth the cost to
include it in this legislation?

Mr. REILLY. The universe of waste that is proposed to be added
under industrial subtitle D waste here is ert,trmous. It is something
in the range of 7.6 billion tons of waste. Tu put that in perspective,
we are currently looking at municipal solid waste of 180 million
tons and of industrial hazardous waste of 280 million tons. It is an
enormous new burden that we and the industry would bear.

We have relatively sparse information dating from 1986 from a
RCRA survey we took then indicating that, looking at the manufac-
turing sector, alone, there are some 72,200 manufacturing enter-
prises that would have to be regulated under this approach.

What kinds of products they are responsible for-and that
doesn't include non-manufacturing corporations, construction, and
some other sources of large amounts of wastes-what processes
they use, whether there are risks- and there no doubt are some,
but whether they are in any way proportional to that huge as-
sumption of responsibility, it seems to me the best that one can say
is that it is premature to assume that at this time, and certainly
premature to act without that kind of detailed information.

Senator SYMMS. Thank you.
The CHAIRMAN. My-time has expired. Thank you very much.
Senator BAUCUS. Thank you, Senator.
Senator Durenberger.
Senator DURENBERGER. Bill, let's assume that I buy the general

thesis of your opening statement and that maybe the bill that I co-
sponsored falls somewhat short on efficiency and targeting and
shouldn't have as much command and control in it and things like
that, but let's also assume, as I do, that one of the reasons that we
do a little bit more command and control in some of these is that
the record of enforcement of the foundation legislation, like the
RCRA before us, is not quite as good as not necessarily we, but the
people that we represent, believe that it ought to be.

My experience here is that we may over-regulate, we may over-
mandate, we may over-command and control sometimes, but we
don't just sit around here conjuring up plots against the economic
system of the United States. This is reflected in the high volume of
media and associations and citizen groups and contacts that all of
us have from day to day in our States. My State, as you well know,
is right up near the top of the list.
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Maybe, to be fairest in the series of questions I'd like to ask, I
could start with what you believe to be the most important changes
in waste management that have come about because of RCRA. Just
tell me what have we accomplished in this country in the area of
waste management just because there was a RCRA.

Mr. REILLY. I think RCRA can take responsibility for accomplish-
ing two or three very important things.

First of all, it has resulted in the permitting or the closing of a
very substantial number of facilities. It has gotten a lot of bad op-
erations out of business.

Second, I think the statute has had the consequence, along with
Superfund, of enhancing the sense of responsibility that people
have when managing hazardous waste and altering their practices
in order to avoid the very huge liabilities that attend mismanage-
ment in this era.

Those have been very positive contributions, and I think one can
properly credit the Resource Conservation and Recovery Act for
playing a very important part in that.

I think that, with respect to the contribution regarding munici-
pal solid waste, non-hazardous waste, subtitle D, the contribution
has been significantly less, but certainly in the last few years, as
we have begun to give this a priority again, we have played no
small role in the stimulation of more procurement on the part of
the Federal Government, in the organization of States and local-
ities to promote the use of recycled products, and the understand-
ing of markets and how to stimulate them in these various prod-
ucts.

The interaction and dialog we have had with any number of pro-
ducers-one thinks of paper, where a very substantial goal has
been set by the newspaper publishers to use recycled product and
to recover a large percentage of their product for reuse. The alumi-
num industry is now recycling 64 percent of aluminum cans. That
is a number that is as high as any industry I can think of, and very
substantially up from ten years ago.

Now, I don't think you can reasonably credit RCRA for some-
thing like that, but it certainly has played a part. It is part of the
national change in values and attitudes, and it is a positive part.

Senator DURENBERGER. Let me try a slightly different approach.
In the very beginning of your statement I'm guessing you probably
lay out part of the problem here. It says,

In the broad context of all environmental hazards and problems, those addressed
in RCRA generally pose low risk to human health today and pose variable ecological
risk. RCRA's historical focus has been to protect groundwater for future use. Any
changes to RCRA need to be based on the consideration of whether the dollars spent
to carry out the new policy are reducing more risk to the public than if they were
spent on other environmental programs.

I've got to tell you what that says to me. In light of what I know
is going on out in the States in the groundwater area, while we do
next to nothing at this level, it says that you believe that unless we
can demonstrate higher ecological risk, that somehow or other
money in this program, which is designed to protect groundwater
for future use, is really going to get spent on air or on something
else.
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I just need to ask-maybe ask it by way of an illustration-if you
had somebody out there with an unlined surface impoundment
that was over a shallow aquifer and that is leaking a non-hazard-
ous waste like brine, for example, into the water table, I would
judge from your statement here that you probably wouldn't want
to regulate that activity or prohibit it because there is some more
important risk that you'd want to address.

But what I'm trying to figure out is how neglecting or not deal-
ing with that kind of an issue actually gets you more to spend on
ozone depletion or something else.

Mr. REILLY. Well, Senator, in response to the leadership that you
and others have given on the groundwater question, we have in
fact, I think, significantly increased our priority for groundwater
protection and issued a groundwater strategy for the 1990's just
last year. Jt is based largely on State identification of problems,
State classification of groundwater resources, State assertion of
power to protect drinking water, both presently used and likely to
be used in the future. I think that's a direction we need to go.

The Science Advisory Board is the source of the characterization
of the waste programs as dealing with less risk and of waste prob-
lems posing less risk than some other pollutants we are exposed to.
They made their case in ranking priorities, and I think made it in
a very defensible way. It is not to say that we shouldn't give priori-
ty to groundwater protection.

The point, after all, of the rule that I signed last week on land-
fills is essentially to say we are going to try to ensure that ground-
water contamination does not occur in the future because we
intend to stay here, we intend to be here, we intend to make a
long-term commitment for 50, 100, or 500 years, and it is not con-
sistent with that expectation to allow these pollution concentra-
tions to affect the groundwater all across the country.

We are addressing those groundwater questions, and I fully be-
lieve that we should.

Senator DURENBERGER. My time is up.
Senator BAUCUS. Go ahead if you have another question. All of

us have gone a little over our alloted time.
Senator DURENBERGER. Yes. It is along the same line. I can't find

it specifically, so I won't quote it exactly in your statement. I think
you said something to the effect that the Nation is spending $4 bil-
lion a year on the RCRA underground storage tank program. I just
want to tell you I don't believe that number. At least I'd have a
very hard time doing it.

You are not enforcing the Subtitle I regulations. You have only
approved four State underground storage tank programs. One of
those I remember very well because it goes way back to my very
first amendment in 1985 when Vermont, within a year, put a pro-
gram into effect, and you just finally got around last month, or
something like that, to approving Vermont's program.

You are not spending money in the trust fund on clean-ups. And
it strikes me that if the country is spending $4 billion replacing un-
derground storage tanks, it is not at your direction and it is not
because you are enforcing the law that we passed here. It is a
whole bunch of people out there in America trying to get ahead of
some potential liability by replacing their tanks. I'm just wonder-
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ing if that isn't a better characterization of what is really going on
out there.

This country has a leaking tank problem. A lot of private parties
and States are involved in the problem in one way or another, and
they aren't getting a lot of help or a lot of oversight from the agen-
cies of the Federal Government.

Mr. REILLY. Let me respond quickly and ask Don Clay to elabo-
rate on the response to that question, Senator.

Senator BAUCUS. And please summarize as much as possible, too,
because we are going quite a bit over our time.

Mr. REILLY. With respect to the underground storage tank pro-
gram, it is an area of intense concern on the part of a very large
number of people, resulting in constant communications with the
agency about costs that are not just costs that are high and have to
be borne and involve some sacrifice or pain, but in many cases in-
volve people going out of business.

So it is a difficult program to administer. There are hundreds of
thousands of these underground storage tanks. My principal con-
cern with the way the bill would address that problem is that it
proposes to make funds available to replace tanks, and there is a
relatively small amount of money, as you know, in the annual pro-
gram, the trust fund-I think $85 million currently-and that is
given now to corrective action, which it seems to me it must be.

So to attempt to do this worthy thing to accommodate the finan-
cial problems of p-ople who need storage tanks replaced would, I
think, take away scarce funds from an even more important func-
tion that has been played.

Could I just ask Mr. Clay to elaborate briefly on this?
Senator BAUCUS. Briefly.
Mr. CLAY. Very briefly, I think it is fair to say that the States

are, in fact, running the programs we have taken to State imple-
mentation, so the fact that we haven't approved their plan doesn't
mean they are not running. They are all running the program. The
largest cost in those numbers is, in fact, corrective action. We have
had over 100,000 leaks, and they are being paid for, and that is
where the cost is coming from.

The big cost for tank replacement won't kick in until the late
1990's. It is 1998 when tanks will be required.

We do think those numbers are pretty good. We think that the
corrective action part of that is, in fact, happening. We also note
that there are 43 State programs that help augment this by the
corrective action, and 13 have helped the people buy tanks. We
think that's a very appropriate way to go.

Senator DURENBERGER. Thank you.
Thank you very much, Mr. Chairman.
Senator BAUCUS. Senator Warner.
Senator WARNER. Thank you very much, Mr. Chairman.
Mr. Reilly, I apologize for not being in attendance, but I am on

the Intelligence Committee and we are very actively engaged with
the hearings on Mr. Gates this morning.

I have been quite interested in the subject of recycling and have
put in a bill, the Materials Recycling Enhancement Act. It appears
to me that we have got to show that industry our seriousness in
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supporting them as best we can in the efforts they are making to
use recycling as a component of the solution to this problem.

I think the time has come that they should receive from govern-
ment, both Congress and the Executive Branch, some clarity, be it
in law or in regulation. I'm intent on doing that one way or an-
other.

You touched in your opening statement on the flexibility that
you need to develop the regulatory program. Question: does the
current state of the legislation and the proposed legislation that we
have before us now give you that flexibility?

Mr. REILLY. I think the-
Senator WARNER. First, do you agree with my premise that the

time has come-
Mr. REILLY. I agree with your premise.
Senator WARNER. -and they are entitled to it?
Mr. REILLY. I agree with your premise, Senator, that the last

thing you want to have happen is to generate a large amount of
waste product, to collect it, to separate it, to have curbside collec-
tion programs for it, as we do now in 2,700 communities across the
country, and then have no place to sell it. That is not something
that we want to see happen, and we are watching that very closely.

For it not to happen we have to ensure that there are markets.
The Federal Government I believe, as I said this morning, has a
very important role in stimulating those markets. So, too, do State
and local governments. We together are responsible for a large
amount of our gross national product.

We believe that, in fact, we are at this time significantly increas-
ing the reliability of those programs by enhancing Federal procure-
ment for paper, for tires, for plastics, for cement, for a range of
other products in the waste stream that we are now studying.

Senator WARNER. Mine is basically the hazardous materials,
which is the toughest.

Mr. REILLY. I didn't understand that part of the question. It is
hazardous waste recycling that you were referring to?

Senator WARNER. J addressed the broad subject, but I felt that
hazardous is where I put the focus, the hazardous materials.

Mr. REILLY. Yes, sir. I think there is a need to be somewhat care-
ful to encourage recycling, but to do so in a way that doesn't en-
hance the risk that may be run from the practices involved with
moving hazardous waste. There is also a need to be sensitive to the
sham recycling question which has posed a problem.

We tend to believe that an effort to try to be too prescriptive in a
statute with respect to how this problem ought to be addressed
should be avoided, and that the agency needs and presently has
sufficient authority to discriminate among the various types of
manufacturers and generators of this waste and develop rules that
avoid sham recycling, and also that are protective of health and
safety.

Senator WARNER. Would you consult with your staff and get
back to us on what you'd like to see be done legislatively to give
you the flexibility to deal, not only with non-hazardous, but hazard-
ous recycling?

Mr. REILLY. Yes, sir.

48-465 0 - 91 - 16
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Senator WARNER. One proposal before the committee requires
that any regulation of recycling be "no less stringent than" the
subtitle C requirements for disposal. Another proposal which I
have introduced in my bill would give EPA the authority to deter-
mine the right mix of incentives and controls needed for recycling
operations, with certain minimum Federal requirements.

Generally speaking, can you give us an assessment of the poten-
tial impact of the "no less stringent than disposal" requirement on
recycling and the agency's authority to proceed with the proposed
rulemaking?

Mr. REILLY. I'm going to ask Mr. Clay to respond to that one.
Senator WARNER. I don't blame you. I would, too.
Mr. CLAY. What I'm going to do is provide you with a more full

answer, I think.
Senator WARNER. I think you'll need that.
Mr. CLAY. Yes, if you don't mind, Senator.
Mr. REILLY. But that "no less stringent" applies to recycling

standards of hazardous materials.
Mr. CLAY. The whole recycling of hazardous materials is a very

complex area which gets into the whole definition of solid waste.
What we are planning to do shortly is come out with an advanced
notice of proposed rulemaking that lays out our approach to that
issue. We will also solicit public comment on that issue at that
time.

We haven't precluded the need for a legislative fix. Once we have
the advanced notice of proposed rulemaking out and we get com-
ments on it, that may change, but at this time, until we get the
public comment, it is too soon to say.

Senator WARNER. Let me see if I can sneak under the wire for
one more minute. I thank the chairman.

This is a general question. As we look at the priorities in our
country for the taxpayer's dollar-and I think I have a good record
in supporting the efforts in this committee and elsewhere to clean
up the environment, and as a member of the Senate Armed Serv-
ices Committee I have worked with you personally and your staff
in moving forward in the area of the military clean-up program-
what we are beginning to find here and there are some isolated
military installations which have been polluted over the years-
many years-and, for a relatively small number of dollars, those
installations can be isolated, and isolated in the judgment of objec-
tive environmentalists, so that there is no major threat to the envi-
ronment.

Let's say it would cost $4 million or $5 million to isolate this, and
there is no particular burning need for the community to have the
land, or anybody else. But if we go in under the clean-up, we're
talking about a couple of hundred million dollars. Are we getting
to the point where we've got to look at our priorities, that the $100
million could better be used in cleaning up a site which has a
greater degree of threat to the environment and human life? Or
the $100 million might be needed for health or some other very se-
rious priority on the American agenda.

Should we be giving some thought to legislation to give you some
flexibility in that area?
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Mr. REILLY. Well, Senator, I think you raised a very fundamental
question, and it has received increasing attention in recent months.

The size of the Federal facility clean-up budget, as we now un-
derstand it, is unreal. It dwarfs the budget of my agency. It
stretches out interminably. It involves resources that I, frankly,
doubt will ever be made available, certainly if the $300 billion-plus
numbers that one sees are at all plausible.

I think that we need flexibility in making the kinds of decisions
that you present, and that we need to be able to take into account
both risk and cost in making those decisions.

As you know, we are never in the position of being able to say
that $100 million not spent on a facility clean-up will be spent on
health, but in some broader sense in the society money is fungible,
and the wealth of the society is going to be disposed of one way or
the other, and if it is one way it won't be the other.

I think this is a somewhat larger issue than we can fully develop
here, but I'm sympathetic to the question.

Senator WARNER. What I propose to do is to address the chair-
man and other members of this committee and see whether or not
we can at least initiate a hearing to begin to isolate the parameters
of this problem and to allow those that are well informed in these
areas to come forth and express the views pro and con. But I must
tell you I am concerned we'll ever have the money, and whether or
not we are spending some money unwisely on this program.

I thank you.
Mr. REILLY. Thank you, sir.
Senator BAUCUS. Thank you.
Last week you signed the landfill rule. I'm hearing rumors that

that's has been delayed and it is on hold because there are going to
be some changes. You've already signed them. Will there be
changes?

Mr. REILLY. There won't be any changes other than typographi-
cal changes, senator. The landfill rule that was made available to
the court that is now in the docket that has been out and around
and available will be preserved essentially intact.

Senator BAUCUS. In your view, to what degree will those new
solid waste landfill rules tend to encourage some States to export
some of their solid waste? That is, they may not have the space or
want to pay for it in their own localities an( be encouraged to
export.

Mr. REILLY. Well, I don't think that leveling the floor and raising
the standard of waste management in many States that do not now
have the kinds of requirements that are in that rule for liners and
for groundwater monitoring and leachate recovery and all the rest
will cause them to export to get the differential advantage of less
protective environmental requirements.

So to the extent that people have been exporting to shop forums,
so to speak, to find places where it is cheaper because the environ-
mental controls are less, that rule should operate against that and
should remove that incentive.

Senator BAucus. I was kind of intrigued with your response to
Senator Warner's question about creating a market so that commu-
nities can dispose of recycled materials. I'm intrigued because I'm
not sure that the Federal Government, although it buys a lot of
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paper, buys enough paper-to create that market. A lot of paper is
purchased by a lot of different individuals and communities and in-
stitutions in this country. What percent of the paper purchased for
recycled purposes would be purchased by Uncle Sam?

Mr. REILLY. It must be really high. Don't you just think intuitive-
ly that that's something the government-

Senator BAucus. Intuitively that's got to be quite low. Second, I
don't think you want a policy that encourages more Federal paper
as a solution to creating a market for recycling paper.

Mr. REILLY. As the new specifications that GSA has developed,
the 114 specifications that I described, take effect, the impact of
that will be to raise that 30 to 40 percent current recycled produce
number very substantially, I think. But we have not only the Fed-
eral Government to look to. The newspaper publishers are obvious-
ly using some enormous amounts of paper, and they have proposed
to double the amount of recycled product.

Senator BAUCUS. That's correct, and that's why in our bill we in-
cluded utilization rates for paper of 40 percent. That's the paper
industry, which is general paper, which includes newsprint. That's
their view. They feel that they can achieve a utilization rate by
1995 of 40 percent, so we put it in the bill.

Second was plastics. By 1995 it will be 25 percent.
We do have a glass minimum content provision which I think

the glass industry can meet without a lot of difficulty. They're not
kicking and screaming and complaining.

So what's wrong with legislation that sets the utilization rates of
those amounts for those industries by those dates in order to help
encourage a market so we're not just relying upon Uncle Sam to
buy all the paper.

Does EPA have a glass procurement policy? Does it have a plas-
tics procurement policy?

Mr. REILLY. We do, in fact, have guidelines in the works on each
of those elements of the waste stream.

Senator BAucus. Again, my specific question: why not include
the provisions that the industries say they can meet?

Mr. REILLY. I think that one characteristics of a-
Senator BAUCUS. Again, to create help in a reasonable, sound,

sane way to help create the market so that people are able to put
their solid waste out at the curbside and it is picked up and sold by
the municipality.

Mr. REILLY. I think that one characteristic of the paper, as of a
lot of markets, is that there are national markets and there are
also regional economic characteristics and realities. You may find
that one part of the country achieves a very different result as a
consequence of the presence of de-inking facilities and paper mills
that can handled recycled product or lack thereof than others.

I don't think that it is necessarily going to be efficient to try to
instruct in what the optimum result is.

Second, it is not inconceivable that in some areas of the waste
stream we could go significantly further 'than those numbers. I
think that's something that, given the upward curve of current
trends, we ought to encourage.

Senator BAUCUS. But don't we also want to minimize confusion
among States? For example, Maryland requires 12 percent recycled
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content by 1993, and 20 percent after that. Wisconsin requires 10
percent by 1992 and 45 after that. Do we want 50 separate content
utilization requirements in our country?

Mr. REILLY. I'm sorry. I missed the first part of that. But I think,
Senator, that when you talk about different State circumstances
you are very much talking about local market situations, and they
may differ very significantly from one State to another.

Senator BAUCUS. What about the newspaper industry? Some of
these States have certain minimum content requirements. They
vary according to States. If I manufacture newsprint, how am I
going to know what percent content to sell to all of these different
States that have different requirements? Do we want that?

Mr. REILLY. Well, I don't think that we want to have a prescrip-
tive Federal approach to something like this. I think that we can
try to stimulate demand and the pull side of the equation and en-
courage industries to do the best that they can.

Senator BAUCUS. Doesn't it depend upon the prescription? Again,
we're talking about utilization. We don't have a minimum content
except for a hammer, and the industry says they can meet the uti-
lization rate. That's not a prescriptive minimum content require-
ment.

Mr. REILLY. I don't think that industry has testified in favor of
minimum content requirements.

Senator BAUCUS. I'm talking about the utilization provisions in
the bill.

Mr. REILLY. I think these, like others, are goals that we share,
and we differ on how directive or prescriptive or necessarily feder-
ally intrusive the solution to the problem needs to be.

Senator BAUCUS. My time is up.
Senator Chafee.
Senator CHAFEE. Thank you, Mr. Chairman.
On page eight of your testimony, Mr. Reilly, you get into an area

that surprises me. You talk about the RCRA program today costing
society $32 billion a year. Then later on you say of that, $17 billion
alone is municipal solid waste. So what-you're talking about is that
the RCRA program, from the Federal part of it, part C principally,
costs $15 billion. Am I correct on my figures? If it costs $32 million,
and garbage locally is $17 million, that leaves $15 million?

I don't even know why you even get into that, because I don't
think anybody-you or anybody in the United States-is question-
ing that we ought to continue as vigorous enforcement of the
RCRA program as we currently have.

You've taken trips abroad, as have I. Anybody who has been in
Krakow, Poland, or in the southern part of East Germany knows
the absolute destruction that comes from the absence of a RCRA
program.

I just want to note that if you are going to write testimony in the
future I highly recommend you leave out those points you have
made here.

Mr. REILLY. They were in the interest of full disclosure, Senator.
Senator CHAFEE. In 1927 on the highways of the State of Rhode

Island 111 people were killed by automobile accidents. In 1967, 40
years later, with six times as many cars driving 35 times as many
miles, the death rate on our highways wasn't 111, it was 97.
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I asked why that came about. The principal reason is that in
1927 we didn't have safety glass in our automobiles, and the
slaughter on our highways was incredible. Yes, there has been
better engineering of our highways. Yes, there has been better
driver training and education and enforcement. But the principal
reason, I was told, was the advent of safety glass.

Safety glass is more expensive than the glass we used to have,
but there isn't anybody in his right mind who is going around
saying safety glass is too expensive and we ought to go back to that
old glass that killed a lot of people.

So it isn't an argument that anybody is going to discuss. We have
endured in our society the additional cost of safety glass, and we've
got to remember that. We reject that.

As one of your outstanding fans, may I highly recommend that
you drop this reference to the cost of RCRA. Or, if you do, that you
follow up in your discussion of it what Eastern Europe looks like,
which I know you have seen, as have I. Anybody who has been to
the environs of Krakow or the southern part of East Germany just
comes away stunned with what a nation is like that doesn't have
these costs.

So it isn't a major imposition on the economy of our country; it is
a saving just like inoculation and vaccinations are savings. We all
know what the cost of Love Canal was because we didn't have a
RCRA.

Briefly I'd like to just touch on another thing.
We had a lot of testimony the other day on the following subject:

that we regulate hazardous waste sites but we don't regulate haz-
ardous waste recycling sites. Let me just give you a little illustra-
tion.

If somebody is running a plating facility in our State and uses
cyanide, it is a hazardous waste and it is costly to dispose of that.
However, that same outfit could set up a subsidiary that says they
are going to recycle this hazardous waste, they are going to get the
cyanide out of there. Label that a recycling facility, and that is not
subject to regulation.

Now, in 1980-this didn't happen on your watch-the EPA said
that they were going to issue and promulgate standards to regulate
hazardous waste recycling. Well, they didn't do it. They didn't do
anything. The testimony we had last week was that 20 percent of
the sites on the national priority list, the superfund list, are former
recycling operations. In other words, we've got a real tiger by the
tail here. The trouble is that we don't have it by the tail, and we
are suffering the consequences of waste recycling operations not
being licensed or controlled.

My question to you is: do you have any plans on this? Do you
have any authority? Tell me what your thoughts are.

Mr. REILLY. Senator, our authority to regulate recycling facilities
has been questioned over the years, and recent case law raises con-
siderable doubt about that authority.

We have the intention to issue an advanced notice of proposed
rulemaking on this question within the very near future, and it
may well emerge that this will be an area on which we will want
to see further legislation. This may be something that we will sup-
port as an amendment to RCRA.
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Senator CHAFEE. That's what S. 982 does, which is a companion
bill that we have here.

Mr. REILLY. Well, there are a number of things we want to learn
in the advanced notice of proposed rulemaking prior to making a
decision at this time, certainly, and we expect to have that position
very soon.

Senator CHAFEE. Well, that's what they said-
Mr. REILLY. I said the case law has not been helpful. Recent case

law has been more encouraging on the question that you raised.
Senator CHAFEE. Press on, would you, with this? I don't think

you can say we've been inpatient, since May of 1980 the agency in-
dicated they were going to do this.

S. 982 would give you a hand in achieving this goal.
Thank you, Mr. Chairman.
Senator BAUCUS. Thank you, Senator.
Senator Sy mms.
Senator SYMMS. Thank you very much, Mr. Chairman. And

thank you, Mr. Administrator.
I want to comment briefly on part of Senator Chafee's question.

If I understand it right, Senator Chafee, what the administrator is
saying is if we focus our attention on those things that are the big-
gest risk now-it may well be that safety glass between 1927 and
1967 was a big issue that saved a lot of lives, but if I look at page
five, the administrator answered a question to me earlier that said
there are seven billion tons of low toxic waste in subtitle D as op-
posed to 180 million tons, I think you said-

Mr. REILLY. The 7.6 billion may not be toxic.
Senator SYMMS. That's what I mean. And the 180 million of the

other-what you are saying is that if we focus our resources on
those things that are the highest risk we can do the most good with
the least amount of expenses on the part of the public and keep
our economy strong, basically. So I don't really think that anybody
would want to advocate, because of cost, to go back to non-safety
glass. That was a technology that was developed. I just don't think
that's relevant to page 8 of the testimony. I think what is in page
eight is important, from my point of view.

I want to ask a two-part question with respect to the interstate
transport of municipal solid waste. So much attention has been
paid to States fighting back and forth about the material going
across the State line.

The first part is: what is the state of the interstate waste trans-
ports today in general, from your view as Administrator? The
second part of the question is: do you believe EPA should or should
not advocate differential fees for interstate transportation of mu-
nicipal solid waste if there is a problem?

Mr. REILLY. Senator, the interstate transport issue is one that ob-
viously is of as much concern to the American public, I think, cer-
tainly in the receiving States, as any other aspect of the problem
we are addressing here.

I mentioned earlier that the total amount of municipal solid
waste generated in the United States, according to the latest num-
bers we have, was 180 million tons. Of that, 15 million tons or so, 8
percent, passes in interstate commerce. There are some 38 States
that are both importers and exporters of that waste. I think there
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are five that are only exporters, and four that are only importers,
and one, Montana, that neither imports nor exports.

The question of how you deal with the equity concern raised by
the receiving States is one that we have thought a good deal about,
and the differential fees approach has many attractive features,
certainly from the point of the receiving State.

To the extent that a community-take Seattle, for example, the
one that we discussed earlier-goes to the great difficulty of estab-
lishing a program with all of its administrative costs, its education-
al requirements, its curbside collection and separate, and specific
charges for volume-based waste, suppose it does all of those things
and it achieves, as Seattle has achieved, a 38 percent recycling
rate, and then finds that one of the great advantages that it has
won-that is stretching out the life of its landfill- has been lost by
other waste senders who took advantage of that capacity and filled
it up.

Obviously, if I were in the situation in Seattle, I would want to
impose at least equivalent cost or assure that consumers in those
sending States were bearing equivalent cost as my own constitu-
ents are.

Having said that, I guess I have some reservations, knowing the
feelings on this issue in some of the sending States, whether differ-
ential fees at a level that would ever be Constitutional would be
fully effective in keeping out waste.

As a matter of policy, the administration's position is that this is
something that we regard very sympathetically. We certainly look
with favor upon volume-based pricing and ways to ensure that the
kind of problem I described doesn't happen. But we do not, our-
selves, support any curbs, bans, or fees on interstate waste trans-
port of municipal solid waste.

Senator SYMMS. Where does that put you with respect to the
Coats bill?

Mr. REILLY. I have not studied the Coats bill in detail but, con-
sistent with that position, we would not support it.

Senator SYMMS. It seems to me that the technologies are avail-
able to build solid waste disposal landfills with some of the modern
technologies that are used with liners and so forth. Are some
States just simply trying to shirk their responsibilities with respect
to the full cost pricing? Is that basically what is happening? They
just simply don't want to spend the money?

Senator SYMMS. I think that's right. And I think the desirability
of the new landfill requirements is made clear by the fact that you
simply don't have the same level of protections afforded for ground-
water in some States that you have in others. To the extent that
results in lower cost, you may create an incentive to ship.

Senator SYMMS. Thank you very much. Thank you for your excel-
lent testimony.

Senator BAUCUS. Senator Durenberger.
Senator DURENBERGER. I'm going to try to ask some qvick ques-

tions and get some quick answers.
One is: if the administration opposes the Coats bill or opposes a

State ban, would the President then veto legislation that gives the
States authority to impose these bans?
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Mr. REILLY. I'm not going to say anything more about veto than I
already said in my testimony with respect to the provisions on the
decision-making process within the Executive Branch on regulatory
review.

Senator DURENBERGER. So the President hasn't taken a stand on
whether he'd veto it or not?

Mr. REILLY. No, sir.
Senator DURENBERGER. Suppose the authority for States to ban

was passed and everybody hans New Jersey waste right off the bat?
Mr. REILLY. I see an empty chair here.
Senator DURENBERGER. Well, we've been into this before when

the Senator from New Jersey was here.
Senator BAUCUS. He's looking out for his interests; he is now on

the floor dealing with the transportation of garbage.
Senator DURENBERGER. I'm just curious as to whether or not you

have been thinking out ahead about this possibility and the impact
it would have on New Jersey, looking at things like alternatives-a
capped fee, for example, a differential fee. We got into this debate
here in one of these hearings. You charge one fee for solid waste in
the State and one for solid waste going outside the State.

Mr. REILLY. A lot of attention and artful drafting has gone into
that provision. I compliment it, though I can't support it.

Senator DURENBERGER. What about the possibility-let's say the
President doesn't veto this bill, the bill passes, and all of this hap-
pens. Are you looking out for the New Jerseys of this world and
looking at some of these alternatives?

Mr. REILLY. I think you've got to be very careful, Senator. There
is, as you have recognized in the bill, a lot of movement among con-
tiguous States of watershed transport. You've got to be careful, I
think, to protect that. There is no reason environmentally to get in
the way of it, and there could be potentially undesirable environ-
mental consequences to erecting obstacles to it.

What would happen in States that don't have adequate capacity
that have been relying upon the availability of capacity in their re-
ceiving States were there to be a sudden imposition of an obstacle?
There would probably be a lot of undesirable disposal of waste, of
midnight dumping, or of less than optimal environmental protec-
tion for waste that can't be sent anywhere and that has no capac-
ity.

Senator DURENBERGER. I think all I'm saying is, on the basis of
some of the hearings and discussions we have had here, is that one
of the reasons we legislate is to try to predict what the future is
going to be like, and unless somebody else is trying to help predict
that future the reality of the Coats Amendment eventually getting
up and getting passed, and then all of these things happening, is
right around the horizon.

I would hope that we can, in some fo:m, start dealing with some
of these alternatives, not just because the Senator from New Jersey
is on this committee, but because he represents the realities of
interstate commerce.

Let me talk about solid waste a little bit.
Mr. REILLY. Let me reiterate a point I made to Senator Baucus,

that we are very pleased to have our staff work on the details of
these matters and try to communicate to you the things we think
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we understand about the consequences of various measures toward
certainly avoiding exacerbating the environmental problems associ-
ated with erecting obstacles to waste transfer.

Senator DURENBERGER. I want to ask about solid waste a little
bit.

At one time EPA had a proposal on the table to require 25 per-
cent source separation from wastes that were headed to municipal
incinerators. I'm curious as to why that is no longer on the table. I
think you know that I had a similar amendment in the clean air
bill trying to set up some rules on incinerators, but my amendment
actually required actual recycling, not just source separation, and
it gave State and local officials, as I recall, the opportunity to
adjust the percentage based on local conditions.

In your mind, is there any willingness to continue to look at that
proposition and to see if it may be applied as a condition in this
legislation?

Mr. REILLY. I think we would take the view that we have issued
very restrictive standards, very protective standards, for incinera-
tor emissions under the Clean Air Act, and that those are protec-
tive of health and safety, that you can design-and people are de-
signing-incinerators today that meet our high standards-higher
than they have ever been before-of environmental protection, and
that those are sufficient.

Senator DURENBERGER. Those are air standards. Those are emis-
sion standards you are talking about. You didn't reply to my ques-
tion about source separation and recycling.

Mr. REILLY. I will add that if I were running one of those facili-
ties there are a lot of things that I wouldn't like to see go in them.
Increasingly we are seeing- something like 90 percent of lead acid
batteries, which have been a particular problem in the waste
stream for incinerators, are being recycled. That is happening, and
that is very encouraging.

I think there are other kinds of things that don't burn, or don't
burn well, or require BTUs rather than provide BTUs that ought
not to go in them.

We are not proposing, however, to second guess that enterprise
to the degree that some might like.

Senator DURENBERGER. Thank you.
Senator BAUCUS. Senator Lieberman.
Senator LIEBERMAN. Thank you, Mr. Chairman.
Let me ask a question first about pollution prevention, if I can.
I believe you used the term "technically infeasible," that is, that

some parts of the sections of the proposal on pollution prevention
are technically infeasible. I want to ask you, naturally, which ones.

The way I view the pollution prevention sections, they are pretty
moderate. Industry sets its own goals, submits reports to EPA or
the State upon its request.

The basic point here is not only to get people and industries to
start planning, but also to give us some sense of accountability, be-
cause without some ability to review how are we going to know
that the reductions that are being claimed are real? So what is
technically infeasible about what we are trying to do in the pollu-
tion prevention section?
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Mr. REILLY. As I understand it, the requirements would be-cer-
tainly the time frames cannot be met. We cannot conduct the sur-
veys, cannot get out the rules, cannot get the responses by the
States in the amount of time specified to do the really large variety
of onerous things that they are going to have to do.

Second, I think that, considering the tremendous diversity in the
industrial community, while it might be straightforward to pre-
scribe standards for certain kinds of mature and settled industries,
it would be extremely difficult, if not impossible, to try to do so for
others.

Some I think are so rapidly changing, so dynamic, and we have
very insufficient expertise or knowledge of many of those indus-
tries, and I don't think we can begin to prescribe realistic stand-
ards that wouldn't risk having the effect of hobbling that dyna-
mism and that innovation.

I think particularly of an experience that I had at 3M Corpora-
tion where I was exposed to the innovations they have brought on
to reduce the use of methochloroform, which is an ozone-depleting
gas, by fundamentally altering their technology.

It is exactly the kind of thing one hopes happens in an innova-
tive economy. It is what characterizes progressive companies. But
we would never, ourselves, have had the basis for saying that the
corporation could, as they are proposing, virtually phase out meth-
ochloroform, nor could they, as I understand it, as recently as a
year before they developed this technology.

It worries me that we would be invited to second guess those
kinds of questions, anticipate those kinds of innovations, compre-
hend those technologies, because I don't think we'll ever do that
very well. I think it violates my sense of how our functions are our
functions and theirs must be left theirs.

Senator LIEBERMAN. If I may say so, I believe that the two hesita-
tions that you have stated are not fundamental, and in that sense
give me some encouragement-perhaps I'm reaching for it. The
time frames are obviously something that we can discuss and nego-
tiate to E. level that you think is more appropriate.

I also want to stress that we are really not asking you to pre-
scribe. In the original legislation that I put in on pollution preven-
tion, in fact, there was no prescription. It doesn't even require
guidelines. S. 976 requires some guidelines.

I want to get into another question, but I hope you'll reconsider
the possibility of Federal legislation in the pollution prevention
area. I, for one, would be happy to work with you to see if we can
reach some mutually agreeable way to do that.

Mr. REILLY. I have to say too, Senator, that I think the approach
of asking industries to develop and submit plans for pollution pre-
vention and source reduction would, itself, begin to lead us down
the road that I mentioned before.

Now, EPA has, at times, supported planning by industry to do
that very thing. I have become persuaded that would not be a very
good idea, particularly because I think it would start out perhaps
as not intrusive, but lead eventually to our having to police that
system. Again, I suspect that's not the best thing that we should be
asking industry to do to try to achieve this result.
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Senator LIEBERMAN. If I may, then my concern would be how we
can get industry to achieve the benefits of planning without requir-
ing this kind of effort, which is a very non-controlling, non com-
mand and control effort. In other words, some companies are re-
sponding positively. Some are just going along with the old ways or
closing up, and neither of those is an acceptable alternative or
should be to us.

Mr. Chairman, I have another question but the red light is on.
Maybe I should yield and come back, unless this is the end.

Senator BAUCUS. This is not the end.
Senator LIEBERMAN. OK. I'll yield.
Senator BAUCUS. I want to follow up, Mr. Reilly, a little bit on

the line of questions that the Senator from Connecticut has asked,
and also the point that the Senator from Rhode Island made earli-
er. And it ties in to a point that the Senator from Idaho made.

You mention in your testimony, I think, it is $30 billion for both
hazardous and solid waste cost of regulation on industries. The
Senator from Rhode Island made an excellent point. Were it not
for those provisions, the cost to American society would be much
greater-much greater. I don't think there is anyone in this room
who disputes that. And not only in human health, but also the en-
vironment.

Now, I also think we should take that basic point one step fur-
ther. We can minimize the increase in those costs in pollution con-
trol if we also pay more attention to pollution prevention. It is axi-
omatic.

So the question is how to best encourage more pollution preven-
tion in order to both minimize the pollution control costs and also
to maximize human health protection and the environment.

There are many companies, as you indicate, who, on their own,
are attempting to address waste minimization. Obviously the Sena-
tor from Connecticut, the chairman of this subcommittee, and I
think most Senators on this committee are trying to find ways to
encourage our country to go further than it already has. Our bill
attempts that by taking not the extreme position of command and
control, but also not the absolute laissez faire position to do noth-
ing and let everybody try to figure it out for himself, but rather a
middle, moderate position of trying to encourage a solution here.

Now, there are many who believe that not only will we, if we
pursue this, accomplish the goal of less pollution control cost and
less pollution in this country, but, in addition, entirely separately
and independent of all that, encourage American industry to be
more efficient and have great rates of return on capital invested in
pollution prevention.

For example, I have before me testimony from a major organiza-
tion. They state that, "Source reduction actions have typical re-
turns on investment far exceeding that of virtually any other use
of corporate dollars." That is in all the plants that they have stud-
ied.

"Second, source reduction actions can improve manufacturing ef-
ficiencies significantly. The average yield improvement per source
reduction action at these plants was 6.8 percent."
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So there is also the competitiveness/efficiency point in addition
to environmental and human health protection with greater source
reduction.

Now, I must say that, in answer to the question posed by the
Senator from Connecticut, I was a bit disappointed. I was encour-
aged, as the Senator was, but a bit disappointed that you don't go a
little further in trying to find a rational, responsible way of dealing
with this.

If it is true-and it probably is-that EPA does not have perfect
knowledge in order to develop these guidelines at this point, by def-
inition, when EPA would be working with industries in developing
their plans-that is, given the present state of the art-those plans
would not be overly intrusive because we just don't have enough
information to be overly intrusive. This would be a process that
would evolve over time.

Now, I understand your point that we don't want these plants to
eventually dictate industry's actions. I don't think there is anybody
on this committee who wants that. But to state that danger is to
not attempt to solve the problem.

We have two choices: either try, or do nothing. The Administra-
tion, as I hear it, is doing nothing if it relies on a voluntary pro-
gram. We here in this committee are attempting not to be too pre-
scriptive, but just ask industries to develop plans, work with EPA,
and this will evolve over time.

What in the world is wrong with that?
I also mention that because I think that some industries actually

would like these plans. Why? Because, as many commentators on
American society have noted, we Americans tend to be too con-
sumption oriented or too instant oriented. We don't think long-
term enough. Other countries plan a little more than do Ameri-
cans.

There are a lot of reasons for that. One is because the SEC re-
porting requirements, quarterly reports, etc., force corporate man-
agers to think in the short term. They are worrying about the Se-
curities' analysts, assessments of their company's performance in
the short-term. New York money managers that manage these pen-
sion funds look at almost daily performance of companies, let alone
annual, in deciding whether or not to buy or sell a certain security.

We are so much geared in this country to short term, it just
seems to me a plan along the lines we are outlining here would
help industry, help a company begin to think a little more down
the road, to plan a little bit more, to be a little more efficient so
that we can compete with the German plants, with the Japanese
plants, and make a product that is more efficient than it is today.

What is wrong with at least attempting to try to find a solution
to that?

Mr. REILLY. Senator, I completely agree with you that pollution
prevention and source reduction are the directions that we should
go, both for environmental as for economic reasons and efficiency
reasons. But I think it is difficult for us to assume that we know
how to tell corporations how to do that.

Senator BAucus. That's now what we are doing in this bill.
We're not making that assumption.
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Mr. REILLY. Let me make clear that I believe in planning. I think
that corporations that have been most successful, in fact, have
plans and structures that required reviews of all major decisions in
a company in order to ensure that decisions that entail any poten-
tial creation of liability were made at a very high level. And even
if a product would cost more to make in a certain way that avoided
the use of a toxic, very often that decision was, in fact, taken.

You can't have that degree of sensitivity and knowledge without
plans, and I think the g9od corporations have plans.

I'll tell you a story ofh conversation I had with-
Senator BAUCUS. I guess there that good corporations do, but we

are trying to encourage a way so that more of American industry
does.

Mr. REILLY. Yes.
Senator BAUCUS. The top 5 percent always do well. We're dealing

with the bulk, trying to encourage the bulk to also plan a little bit
more than it now is.

Mr. REILLY. I see the EPA role as working to figure out how you
measure source reduction, which is still something that we have a
lot of problems with. We don't know how to adjust for certain
kinds of upward and downward movements in the production proc-
ess and how to measure the unit of production and some of those
issues that we have to figure out.

We have to ensure that our own regulatory programs support
pollution prevention. I think they do today to a degree that they
never have in history.

We have also to provide technical assistance and information,
and we are doing that, and I think setting a fairly high standard in
our 33/50 program, which will get hundreds of millions of tons of
pounds of toxics out of the system by corporations which want to
take public credit for the measures that there are now pursuing.

Senator BAucus. That's purely voluntary; is that correct?
Mr. REILLY. It is voluntary. The releases, however, are lawful re-

leases. These are after they have complied with all air, water, and
waste regulations.

If I might just communicate what I get as the sense increasingly
of corporate responses to some of these problems, I met with the
chairman of a major consumer products corporation recently, and
was exposed to a whole range of things that company is doing-
using concentrates, for example, and compostable products, and re-
cyclables- recyclable plastics, as well as paper, and recycled prod-
uct in their own products.

At the conclusion of this, which was a fairly dazzling exposure to
a very substantial commitment to this area, this individual said to
me, "You know, we're not doing these things for you. We're not
doing them because the law makes us do them. We are doing them
to maintain an increased market share. Our customers, our con-
sumers, are demanding this."

I think it is that sense of how to foster greater marketplace
awareness, more reliable information in the marketplace akout
whether or not you really are getting a product that has been recy-
cled or can be recyclable or compostable, that we really need to
stimulate at this time.



489

You take that ethos in the society, together with the very high
liabilities that now attend the creation of toxics, and I think you've
got pretty powerful incentives to move in the direction that you
and I both want to.

Senator BAUCUS. Those companies are to be commended, but I'm
concerned about those people, the consumers, the American public,
who is on the receiving end of an unnecessarily high amount of
toxic materials issued by those other companies that don't.

Senator Symms.
Senator SYMMs. Thank you, Mr. Chairman.
Bill, I totally concur with your analysis. I have always believed

that the best way to work out some of these problems is by a coop-
erative agreement between the government and the people, rather
than using the force of whips and guns and antagonism and puni-
tive actions. It creates such a dissention in a society that often-
times it doesn't work.

But if I hear you correctly, you are saying that there are better
ways to encourage recycling than to have specific mandates, wheth-
er a newspaper has to use 40 percent recycled paper or 25 percent.
You are saying it is better to let the market system and the con-
suming public dictate some of that, rather than just use force of
government?

Mr. REILLY. Well, I think that, recognizing that we, ourselves, in
the government sector are a large part of the market and can stim-
ulate the market and help create the market and provide assur-
ance and certainty that there will be a demand if investments are
made in de-inking facilities and other facilities to create product
from recycled material, the answer then is yes.

Senator SYMmS. I had a conversation with one of the major news-
paper chains last week on this subject, and they told me that they
had already made a decision and they won't buy paper from com-
panies that can't provide recycled paper. That didn't have anything
to do with Congress; is that not correct?

Mr. REILLY. That is correct. The newspaper publishers have, in
fact, proposed to double their recoverables in-I forget the time
frame, but I think it is a fairly short one.

Senator SYMMS. I was interested in the part of your testimony
with respect to Seattle, Washington, and variable pricing or full
pricing. What is your definition of what the full cost price is and
what the variable rate pricing is, and how does that work? Do they
have a scale that goes along with the garbage truck, or what?

Mr. REILLY. Essentially, as I understand it, they implemented a
program in 1981 that involved a lot of education and a lot of work
with the generators of the waste, with households, to make them
understand the waste problems they had in that community, that
they were filling up their landfills, that they were imposing
stresses on the environment, and they got a good deal of public ac-
ceptance for that and provided cans to households to put their
waste out at the curbside. They have curbside collection and they
segregate their waste stream.

The simple basis for it is that if you have one can it costs X
amount, and if you have two cans it costs X plus some additional
amount.
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They have found that the number of cans per household has
gone down very significantly in the time that the program has
been in effect. Somebody said to me, "You do a great favor to some-
body if you go to their house and attend their party and offer to
take a bag of garbage home for them." That's the incentive that is
driven home not in the property taxes, not in hidden fees that are
assessed, but right directly as a consequence of the generation of
the waste.

Senator SYMMs. It is the same principle that people discovered in
the sale of water or water delivery, even in an apartment building,
that if there is a meter on each house people tend to use less water.

Mr. REILLY. Exactly.
Senator SYMMS. Could I ask you one other question before we

run out of time? I know you have been very patient this morning,
and I thank you for that.

I saw a machine in Idaho one time-it has been about three
years ago-where they recycled newsprint. It is a hydraulic press. I
think the machine was made somewhere in Europe. The product
that comes out would be pelletized newsprint. It looks something
like rabbit pellets, or these sawdust pellets that are burned in
stoves and generators and so forth, and they claimed that the prod-
uct had as much Btu's as coal, or wood pellets, and it was a great
way to help get through the newsprint problem-just burn this up
in coal fire generating plants and other burners.

Has EPA had any contact with that, or do you know anything
about that?

Mr. REILLY. I'm not personally aware of it, and we are not here
at the table, but there are a lot of innovative technologies coming
on. We would be glad to look at that one.

Senator SYMMS. I'd love to see if the agency has any information
about it, and I'd like to get you the information. These folks
happen to be people that I know in Idaho. They don't make the ma-
chines, but they market them. It is a great way to use up the news-
print. But I was curious about what happens to the ink if you burn
newsprint and if there is a toxic problem, and if you knew any-
thing about that.

Mr. REILLY. We'll look into it, Senator.
Senator SYMMS. Thank you.
Thank you, Mr. Chairman.
Senator BAUCUS. Thank you, Senator.
Senator Lieberman.
Senator LIEBERMAN. Thank you, Mr. Chairman.
One last question, Bill, in a different area, and that is the whole

question that we touched on a few times in our previous hearings
of packaging and the way we package and contain goods in this
country. I know one of the interesting statistics to me is of the 180
million tons of municipal solid waste, about 30 percent of it is con-
tainers and packaging. I gather that, as we know from our travels
abroad, that we tend to package less efficiently than people in
other countries do.

This is clearly an area which is either going to be changed by
voluntary action by those who are packaging or by Federal action,
because it is beyond the purview of the State and local govern-
ments.
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The bill, S. 976, has a fairly mild procedure for essentially requir-
ing designing for recycling to create some incentives for companies
to design products that are more efficient in that sense to reduce
the solid waste stream, and also to make sure that they are design-
ing packaging that is more easily recyclable to make the whole
process of recycling easier.

What do you think about the sections of the bill? More generally,
what is your opinion about the Federal role here in designing and
encouraging designing of packaging for recycling?

Mr. REILLY. Well, I think the hierarchy ought to be- as I believe
the New England Governors, in their work on packaging suggest-
ed-reduce first and recycle second with respect to packaging. I
think the direction that we have pursued with the Federal Trade
Commission of trying to encourage labeL.ng will at least help to
make the products used, even if they are excessive for packaging,
more benign, less problematic, more recycled or recyclable.

The advisory committee, as I recall, that is proposed to be set up
in this bill, is something that might well be helpful to us as we un-
dertake this exercise. There are many considerations involved.

Obviously the food processing industry is sensitive to questions of
bacteria and freshness and segregating their product from contami-
nation, and they have raised concerns of that sort. Others have
made clear to me certain kinds of packaging decisions that seem
preposterous where you have a relatively small item that is pack-
aged in a large cardboard, and that it is not marketing but is theft
control that prompts that choice.

Senator LIEBERMAN. Are you thinking of CDs?
Mr. REILLY. I wasn't thinking of CDs, but one could. CDs are of-

fenders against that packaging principle that I mentioned.
Obviously this is a very important area because of the numbers

you cited and the amount of packaging material that is building up
in our landfills. It is one I don't think one can be too quickly pre-
scriptive about without ignoring some of those other realities that I
mentioned, but it is something that I would be very interested in
working on in the way that is suggested with this advisory group.

Senator LIEBERMAN. I appreciate your answer. I think the work
that you are doing on the labeling is.important, because obviously
if you have a product that says it is biodegradable and it is not,
then it is not going to contribute to a solution.

Mr. REILLY. It is the worst thing that could happen, I think, to
take this tremendous sense that the country has that we generate
too much, we waste too much, we throw away too much-much
more than necessary-and therefore we want to correct that, we
want to change our habits, as we have changed our values, and to
then have information not be reliable, not be dependable, I think
would produce a wave of cynicism.

Senator LIEBERMAN. I agree. I thank you for your moderately fa-
vorable response to the idea of a packaging board.

I think that this is one of the ways where Federal authority-
there is no overlap. Only the Federal Government can do it. And it
may be one of those ways where establishing some guidelines can-
in other words, a relatively small input can have a major affect on
the total solid waste stream and the capacity to recycle what is left
of the stream.
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Mr. REILLY. I think you are right.
Senator LIEBERMAN. So I commend your interest in that. Thank

you.
Thank you, Mr. Chairman.
Senator BAUCus. Thank you, Senator.
I also want to thank you, Mr. Reilly, for coming and appearing

today and helping to flesh out some of the differences between this
committee and, unfortunately, the administration.

We intend to proceed. We will mark up this bill in a matter of
weeks, I think. But I must say in our form of government with the
separation of branches between the Executive and the Legislative,
as with the Clean Air Act, our task here in the Congress would be
much more fruitful if we had the cooperation of the administra-
tion. I urge you to tell the President that it is to the country's ad-
vantage-and I think his advantage, as well-to move much more
forthrightly and more aggressively than he has thus far.

I am a bit perplexed. I don't quite understand the reluctance to
deal with a very major issue that is facing our country.

We in the Congress will proceed without the President's coopera-
tion, but if we had the President's cooperation I think the solution
would be obtained more quickly, and it probably would be obtained
with much less rancor, gnashing of teeth, and may even be a better
solution, so I urge you to be very, very strong in your advice to the
President to be more aggressive in dealing with this problem than
he has thus far.

Mr. REILLY. Well, Senator, I appreciate that. We have, in fact, co-
operated very productively and fruitfully in the past. We will
again, and we will look forward to that. We will look forward, also,
on these matters, to a continuing dialog with you, and to a search
for ways that we can find to steer through this thicket and pursue
the goals that you obviously feel very strongly about, as do we. We
differ perhaps in how we would pursue those goals, but we might,
as we continue to talk, identify gaps that we can close.

Senator BAUCUS. Thank you.
Mr. REILLY. Thank you, Mr. Chairman.
Senator BAUCUS. The hearing is adjourned.
[Whereupon, at 11:53 a.m., the subcommittee adjourned, to recon-

vene at the call of the Chair.]
[Statements submitted for the record follow:]

PREPARED STATEMENT OF WILLIAM K. REILLY

Good morning Mr. Chairman and members of the committee. I am William K.
Reilly, EPA Administrator. With me this morning are Don R. Clay, Assistant Ad-
ministrator for Solid Waste and Emergency Response, and Sylvia Lowrance, Direc-
tor of the Office of Solid Waste. I want to thank you for this opportunity to share
EPA's views on solid waste management and the reauthorization of the Resource
Conservation and Recovery Act (RCRA).

OVERVIEW

The Resource Conservation and Recovery Act is far-reaching legislation. The cur-
rent law is pivotal to EPA's overall goal of protecting human health and the envi-
ronment. Compared to other environmental legislation, RCRA, particularly the 1984
Hazardous and Solid Waste Amendments mandated programs, still represents a rel-
atively young program. In the past decade EPA, and the Nation as a whole, has
achieved tremendous gains ir terms of improved waste management. The reauthor-
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ization debate is a unique chance to recognize our many successes and to learn from
that experience to improve future waste management.

The issues under debate are ones that are of critical importance to our nation's
citizens, industry and all levels of government. The future of waste management, for
both municipal and industrial waste, will be clarified by this debate.

The RCRA statute is designed to prevent environmental contamination by ensur-
ing safe management of solid and hazardous waste. Because of RCRA's broad juris-
diction, its present and potential regulatory impact upon governments (Federal,
State, and local) and upon the national economy is enormous. RCRA already em-
bodies a vast regulatory program. Today's program avoids tomorrow's Superfund
sites by assuring "cradle to grave" management of hazardous wastes. As we turn
our attention to Subtitle D, the program addressing all other solid waste, we must
recognize that the universe is potentially many times the size of the Subtitle C pro-
gram, and far more diverse. In the broad context of all environmental hazards and
problems, those addressed in RCRA generally pose low risk to human health today,
and pose variable ecological risks. RCRA's historical focus has been to protect
groundwater for future use. Any changes to RCRA need to be based on a consider-
ation of whether the dollars spent to carry out the new policy are reducing more
risk to the public than if they were spent on other environmental programs.

Because of the potential scope of these programs, it is essential that we carefully
define our national goals in addressing these issues. We must ensure that we target
only significant risks to human health and the environment, endeavor to make our
evaluations scientifically defensible, and explore the full array of regulatory and
non-regulatory options for addressing these problems. Moreover, we must recognize
that in many cases we are not beginning this debate with a blank slate. States and
localities have for years addressed many aspects of solid waste management. Their
interests in this debate should be given great consideration.

GUIDING PRINCIPLES FOR WASTE NANAGEMENT

Against this backdrop I'd like to share with you the principles I believe should
govern development of our nation's waste management program. Six major princi-
ples influence my vision of a comprehensive and workable waste management pro-
gram for this country. These are principles that we are applying today as we imple-
ment the hazardous waste program and which I believe should shape this legislative
debate.

First, we need to target our scarce governmental and societal resources to the
most serious environmental problems. Setting priorities is difficult under the best of
circumstances. Setting environmental priorities for the Nation as a whole is a su-
premely daunting task. But it is crucial to do so-especially when one considers the
widespread fiscal problems facing all levels of government today. Sound priorities
will concentrate strained resources to our greatest advantage. Clearly, making these
decisions requires reliable data and the use of good science.

Second, when seeking to reduce risks, we must employ the most efficient, cost ef-
fective means to achieve our goals. The best means of solving our nation's waste
problems are not necessarily the most expensive, nor the most intrusive, and are
not always located at the Federal level. We should develop and fully explore cre-
ative solutions to waste problems-especially market-based solutions.

Third, environmental protection, especially in the waste management area, is a
partnership-the Federal Government working in partnership with State and local
governments. Waste management is one of the most localized environmental issues
we deal with today. States and localities have traditionally had the lead manage-
ment role in solid waste, and I believe that this should continue to be the case. Most
States are authorized to administer part of the RCRA hazardous waste program; by
the very nature of the State authorization program, States have the lead role in im-
plementation and enforcement of those parts for which they are authorized. This
concept of a strong State-Federal partnership is especially important in the area of
municipal solid waste, and we can gain from our experience with the time-consum-
ing hazardous waste State program approval process by insuring that the State ap-
proval process under Subtitle D is more streamlined.

Fourth, environmental protection is not just the responsibility of Federal, State,
and local government; it is the responsibility of each and every citizen in the United
States. Each of us--as individuals and as part of institutions--has a role in sound
waste management. Our success depends on the participation of citizens and indus-
try as well as government. This is especially true in the area of solk' waste manage-
ment.

Fifth, RCRA should encourage development of new, better, and more cost-effective
technology in all areas of waste management, from source reduction to clean-up and
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remediation. Because RCRA involves so many diverse industrial processes and
waste streams, there are infinite opportunities for finding better, more efficient and
less expensive methods of preventing waste generation and managing waste once it
is created. By carefully avoiding legislation and regulation which may inhibit this
creativity, we provide fertile ground for research and new ideas from which we ail
benefit.

Finally, and most important, we must be guided by a desire to protect human
health and the environment, which is our ultimate goal. When faced with. alterna-
tives which are equally practical, cost effective, and safe, waste reduction and recy-
cling are generally preferred solutions over treatment and disposal because of their
positive contribution to resource conservation. We have to assure a safe environ-
ment for ourselves and our children.

At this time, I'd like to turn to the specific waste management programs envi-
sioned by the Senate Bill. The bill focuses upon a comprehensive solid waste man-
agement scheme, covering toxics use and source reductio i, waste management and
recycling, and State and Federal relationships. Before addressing our comments on
these specific provisions, I'd like to place in context the solid waste universe and
environmental issues addressed by the Senate Bill.

As we start the national debate on Subtitle D solid waste management, we have
the benefit of our last decade with Subtitle C and hazardous waste management.
Under subtitle C in the early 1980's, hazardous waste handlers were regulated for
the first time; basic technical requirements for hazardous waste treatment, storage,
and disposal facilities were established; and States became authorized to administer
the hazardous waste program.

1984 and the HSWA amendments ushered in a new era of rising expectations for
this program. Many hazardous waste land disposal facilities and incinerators were
permitted or closed, more wastes were brought under Subtitle C jurisdiction, more
stringent requirements were placed on all hazardous waste handlers, and EPA and
States established a strong national compliance program.

Today we have a major hazardous waste program requiring "cradle to grave"
management. RCRA now is involved at all stages, in the prevention of future con-
tamination and in the clean-up of past contamination-and at all stages in between.

The lessons we learned in implementing Subtitle C can be applied as we strive to
improve Subtitle D. First, the Subtitle D universe, in terms of waste volume and
number of facilities, is many times greater than Subtitle C, and we would expect the
universe of Subtitle D waste would pose less risk than the Subtitle C waste uni-
verse. Solid waste, including special wastes, industrial solid waste, and municipal
solid waste, is generated at the rate of approximately 13.2 billion tons a year, com-
pared to Subtitle C managed hazardous waste at 240 million tons per year. More-
over, there are 72,200 manufacturing plants in the chemical, food textiles, and
leather products industries alone that handle industrial solid waste, plus tens of
thousands of small services and commercial businesses. There are about 850,000 oil
and gas wells and over one thousand mining sites. We expect about 3,000 municipal
solid waste landfills to be operating in 1995. In contrast, there are only 15,400 large
quantity hazardous waste generators and 4,600 hazardous waste treatment, storage
and disposal facilities.

These numbers can easily be put into perspective. Despite its comparatively small
scale, the costs of the subtitle C regime under RCRA has strained the ability of the
regulators to implement and the regulated community to comply. A comparable
regime for subtitle D of RCRA is infeasible, unworkable, and unnecessary.

One of the primary goals of the RCRA program is to prevent contamination of the
nation's groundwater. Unlike many other environmental problems we face today,
many solid and hazardous waste handling practices are not causing a direct expo-
sure problem today. Rather, our goal frequently is to prevent practices today that
may cause problems tomorrow.

We intend to ensure that RCRA program implementation is consistent with the
principles enunciated in EPA's Ground-Water Protection Strategy for the 1990's.
This Strategy was released this May and strongly emphasizes both rational preven-
tion of ground water contamination as well. as the importance of a Federal/State
partnership.

Fulfilling this goal under a subtitle D program is a complex undertaking. Depend-
ing upon the approach used we could devise an efficient national system that effec-
tively reconciles our goal of fully protecting our environment with our desire for a
healthy national economy; or we could adopt a system that will yield little benefit
while having significant economic impact. Consider the following:

As noted in the Agency's recent report "Environmental Investments: The Cost of
a Clean Environment", November, 1990, the RCRA program today costs society at
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least $32 billion per year. By the year 2000 we estimate that these costs will rise to
at least $42 billion per year. Of this, management of municipal solid waste alone
costs $17 billion annually today. Moreover, the program for leaking underground
storage tanks costs at least $4 billion annually. As these figures dramatically illus-
trate, the potential economic impact of a major new Federal legislative initiative in
RCRA for the huge Subtitle D universe could be extraordinary, and would be un-
likely to result in substantial benefits except in a limited number of cases. This un-
derscores our need to fully explore the most cost-effective means to achieve our
mutual goals, and continue to make cost an explicit consideration in the debate.

S. 976 addresses all aspects of waste managed-source reduction, recycling, and
waste disposal. Citizens today expect industrial pollution to be abated and increas-
ingly are taking personal responsibility for their own contributions to environmen-
tal problems. We see this most visibly in the popularity of many municipal solid
waste recycling programs and consumers' desire to be better informed about prod-
ucts they buy. EPA shares these expectations. A strong national program to control
hazards from waste management and foster cost-effective resource conservation is
already an essential element of our country's environmental protection program. I
believe EPA, States and localities, along with citizens and industry, have already
made great progress in setting such a program in place. The Senate Bill in many
ways reflects these in-place and emerging programs. However, I believe that many
of the approaches taken in the Senate Bill are not the most efficient means to
achieve our national goals. As I will highlight below, many of the means used in the
bill do not provide for targeting significant risks, and establish "command and con-
trol" approaches that are in some cases technically infeasible, inefficient, or admin-
istratively unworkable. Our nation's resources for environmental protection are too
scarce to waste on attempting the unnecessary and impossible. Rather, we must
work together 'to make choices on priorities and develop workable solutions to ad-
dress them. I will offer several of these solutions to you as I address the specific
provisions of your legislation.

With this background, I would like to discuss several specific issues addressed by
the Senate Bill. I will first discuss the critical issues surrounding municipal solid
waste and finally several other areas not addressed by the Senate Bill that I believe
are significant to the RCRA program.

MUNICIPAL SOLID WASTE

Perhaps no environmental issue we face today is of more concern to the American
public than municipal solid wo'ste. As a nation we generate about 180 million tons
of solid waste each year; by the year 2000 we would generate 216 million tons per
year if we continued business as usual. We are confronting how to handle this
amount of cans, bottles, leaves, old furniture, food waste and newspapers. Thus at
least 40 States now have recycling laws and local recycling programs number in the
thousands. We must make sure waste is handled safely and effectively through inte-
grated solid waste management systems.

Unfortunately, today many areas of our country face a crisis in their ability to
manage their garbage. The siting of new replacement landfills is an extremely ex-
pensive and time consuming process. Local opposition to new landfill siting has led
to a process that consumes six or more years, or in some cases results in a stale-
mate. This situation contributed directly to the movement of municipal solid waste
to remote landfills, which often are in distant States. The resultant interstate ship-
ping of waste now serves to further compound siting problems, influence local oppo-
sition, and increase solid waste disposal costs.

These problems call for solutions that must be implemented by us all. Everyone
has a role. State and local governments, business and industry and individuals all
must contribute to the resolution of this problem. Clearly, cost-effective recycling is
an essential part of any solution. As you may know, the administration is actively
pursuing a goal of reducing solid waste by 25 percent by 1992 thr, ,gh source reduc-
tion and recycling. However, even with maximum recycling, we will continue, for
the foreseeable future, to need incinerators and landfills to manage the remaining
unrecycled materials.

From EPA's perspective, we believe that many citizens will not accept new dispos-
al facilities in their communities unless they are assured of two things. First, only
the disposal capacity that is needed should be sited. This means that materials
would be diverted from the wastestream through source reduction and recycling.
Second, landfills or combustors that are sited must be designed and operated safely.

EPA believes this balance can be effectively achieved through market-based in-
centives, with existing regulatory authorities governing waste management facili-
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ties, and non-regulatory initiatives, such as our 2b percent goal. We believe the ap-
proach taken in the Senate bill to respond to these issues is overly prescriptive.

Source redt ?tion and recycling have captured the public's imagination. Citizens
have shown, in all parts of the country, a strong willingness to recycle their own
wastes. The number of curbside collection programs has nearly tripled over the past
three years. Today, over 2700 communities have such programs.

The Federal Government also is taking steps to improve these market forces. Fed-
eral procurement guidelines that give preference to the purchase of materials made
from recycled materials are making a difference. Industry is responding to govern-
ment purchasing preferences by increasing in-estment in new mills and processes to
turn discarded materials into new products.

EPA, in concert with the FTC and Office of Consumer Affairs, is working to har-
ness this public interest by developing consistent national definitions for use in the
marketing of consumer goods. For example, we are preparing to issue a notice re-
questing comment on the use of the terms "recycled" and "recyclable." Building
consumer confidence so that they can rely on environmentally oriented marketing
claims will serve to further develop markets for recycled goods.

Many cf the problems and concerns that I have touched on today regarding mu-
nicipal solid waste have one thing in common. The solutions to these problems start
with getting the Price right for solid waste disposal.

Solid w.aste manaement is not free. In fact, all of us do pay something for solid
waste services. However, the fee we pay may capture only a fraction of the direct
costs of collection and disposal and the indirect health, environmental and aesthetic
effects of disposal activities. So the first thing for local and municipal government to
do is to make certain that the price charged for waste services reflects the direct
and indirect costs, including the opportunity cost of land used, closure and postclo-
sure costs, and other relevant costs.

In addition, the costs that we do pay often are typically hidden-in our property
taxes, our sewer bills. Even when the solid waste charges are explicit, they rarely
change with the number of garbage cans we take out to the curb. It is just common
sense, as well as good economic sense, that those responsible for solid waste manage-
ment costs pay the costs these activities impose on society. So another step that
local and municipal government can and should take is to investigate variable rate
pricing. Variable rate pricing means that the price charged for waste services
changes with the weight or volume that each household produces--like gas and elec-
tricity pricing. Although each community's experience is unique, the administrative
costs of implementing variable rate pricing are typically low-2-3 percent of a
city's solid waste management operating budget-and the net benefits can be nu-
merous:

* As consumers get the correctt price signals for each incremental unit of garbage
they produce, they will have incentives to minimize waste, while recycling becomes
a more economically viable choice.

* Variable rate pricing influences rather than dictates consumer behavior and
gives consumers sore control over the amount they pay for waste disposal.

• Variable rate pricing can educate all cinsumers by giving them the informa-
tion and incentive they need to make more informed decisions about product pur-
chases, waste minimization, and recycling.

* Finally, variable rate pricing can be implemented in a variety of local jurisdic-
tions with features geared to local circumstances. Almost 200 communities in 19
States have already adopted or are considering adoption of' some form of variable
rate pricing, often in conjunction with recycling programs.

The city of Seattle, Washington, has one of the best known variable rate pricing
programs. With the institution of variable rates, the rate of recycling of the city's
garbage increased substantially; with the subsequent addition of curbside collection
of recyclables, recycling increased further. At tne same time per household genera-
tion of waste dropped dramatically.

Full cost and variable rate pricing mechanisms send the appropriate market sig-
nals to households and go a long way toward encouraging cost-effective waste mini-
mization and recycling. We believe that State and local community use of market-
based approaches such as variable rate pricing, should be p'irsued aggressively-as
the first step taken by any community seeking to find better solid waste manage-
ment solutions. State solid waste management plans and local planning should con-
sider incorporating such approaches where possible.

Another difficult issue related to municipal waste is interstate waste transport.
Any debate on interstate was', ransport should consider the need for agreements
between States to avoid uneven distribution of capacity and siting of unnecessary
facilities. Traditionally, municipal solid waste has been managed close to home. The
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existing national market in solid waste will continue to be necessary in the short
run for effective management of solid wnste, while States implement integrated
waste management plans. There is also a need for a national market for specialized
treatment and disposal of hazardous waste. Therefore, we should not create any au-
thorities that operate as a ban on interstate transport of either solid or hazardous
waste, thereby inhibiting or restricting development and use of the most appropri-
ate technology for waste treatment or recycling.

Moving beyond the interstate issue, it still is essential that landfilling be accom-
plished in an environmentally sound manner. Properly sited and operated landfills
will increase public confidence. This alone will serve to reduce the incentive to ship
waste long distances to remote sites. This, in turn, addresses the "fairness" issue
raised by interstate shipments of waste. That is1 communities that made the diffi-
cult siting decisions will not become the repositories for the waste of communities
who did not make this often politically difficult decision. Finally, the recently an-
nounced landfill rules establish national performance standards; they will ensure
that there is little economic advantage to shipping wastes long distances to avoid
the costs of environmental protection.

INDUSTRIAL SOLID WASTES AND STATE PLANNING

I will now address the specific provisions of the Senate Bill that apply to industri-
al solid waste.

Toxics Use and Source Reduction
EPA supports and is committed to the goal of pollution prevention. Reduction of

wastes and other constituents at their source can often be the most reliable and eco-
nomically efficient means of controlling pollution. EPA has already made pollution
prevention an integral element of its programs. I do not believe EPA needs to have
the capability to review industry's toxic use plans as suggested by S. 976. There are
too many business variables, beyond environmental factors, affecting the use of a
particular material. I do believe, however, we can influence business decisions. For
example, we have begun a voluntary program called the 33/50 Industrial Toxics
Project. In this project EPA has targeted seventeen chemicals from the Toxics Re-
lease Inventory (TRI) and has asked industry to voluntarily reduce releases of these
chemicals from their 1988 levels by 33 percent by 1992 and 50 percent by 1995. The
response has been great. Over 250 major manufacturing companies (most represent-
ing multiple facilities) have voluntarily committed to participate in this project.
Many of these commitments include the use of pllution prevention as part of their
release reduction strategy. It is this sort of program that allows industries to press
prevention innovation to the edge. We are only beginning to understand the vast
potential here, and should not impose any barriers to such innovation.

For the most part, we do not believe that the proposed Senate Bill scheme is the
appropriate means of accomplishing our mutual goals. The Pollution Prevention Act
(PPA) was enacted in November 1990. With it, and with EPA's jurisdiction under
RCRA and the Toxic Subs inces Control Act (TSCA), we now have all the tools nec-
essary to gather data and encourage greater industrial source reduction and to
transfer that knowledge to others. The bill's requirements for development of na-
tional waste minimization performance standards for major industries is an inap-
propriate means to encourage source reduction. Such standards could seriously in-
hibit industrial innovation, and may not be costeffective. The proposed legislation
also imposes unnecessary and technically infeasible requirements upon EPA, the
States, and industry, with an unreasonably short amount of time provided to devel-
op and implement these programs. Again, we believe the recently enacted PPA,
along with EPA's, States' and industry's aggressive efforts today are sufficient to
achieve greater source reduction.

Industrial Solid Waste
S. 976 also includes provisions specifically directed toward solid waste from indus-

trial sources. The industrial solid waste universe includes special wastes (oil and
gas, mining, and cement kiln wastes) and all other industrial solid wastes not other-
wise defined as hazardous. EPA has thoroughly studied these three special waste
categories and is now working with States, industry and environmental interests to
develop national Federal/State programs. We believe any national regulatory
scheme for special wastes should be administered largely through State-run pro-
grams.

For other Industrial D wastes, those other than oil and gas, mining, and cement
kiln wastes, I believe it is essential to better characterize these wastes to ascertain
the risks, if any, posed by them. There are 72,200 facilities that generate these
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wastes and over 7.6 billion tons produced per year. The risks are expected to be very
diverse, and would be unlikely to result in substantial benefits except in a limited
number of cases. Before we embark on a new Federal program of the magnitude in
the Senate bill, we should determine which facilities are posing significant risks and
what the magnitude of the costs to government and industry would be to address
them. Based upon this determination, we can prioritize the necessary targets, tailor
the requirements to the risk, and determine appropriate responses.

At this time we do not have sufficient information available to make any of these
determinations for these general industrip! D wastes. Any legislation should provide
us the opportunity to determine these wastes' effect on human health and the envi-
ronment, and the costs of addressing them before undertaking any regulatory
action.

REGIONAL AND STATE SOLID WASTE PLANNING

The next major area addressed by S. 976 is regional and State planning for solid
waste. EPA supports and has aggressively pursued planning for State and local solid
waste programs. By its very nature, however, planning is a dynamic endeavor which
improves over time as one stage after another is developed and implemented. Any
planning regime should recognize this principle and allow the flexibility and time
necessary for the natural evolution of the planning process.

Comprehensive State planning for industrial and municipal solid waste will be a
complex task requiring States to gather extensive data on waste generation and
future capacity needs. EPA has a role in assisting States in such planning but
should not be placed in position of "second guessing" States' waste management de-
cisions.

HAZARDOUS WASTE AND SECONDARY MATERIALS RECYCLING

The most technically difficult area of any legislation affecting RCRA is the defini-
tion of solid waste; this proposal is no exception. The definition of solid waste is a
complex, technically difficult area of RCRA; it involves addressing thousand', of di-
verse industrial processes and waste streams, each with its particular set of issues
and risks. Because of this complexity, these issues are best resolved on a case by
case basis. This cannot be done by prescriptive statute. EPA needs legislative flexi-
bility to tailor the reqLirements for recyclers based on the industrial situItion, the
actual risk posed by the management practice, and the costs of the available manag-
ment options for a given waste stream. A statute, no matter how wll-crafted,
cannot do more than establish the framework for this program.

EPA is acutely aware of the issues that arise out of the current regulatory scheme
which was necessarily based upon the statutory concept of "discard." Recent case
law, however, has somewhat clarified our jurisdiction, but did not solve all the
issues we face. States, industry, environmental groups, and our own RCRA Imple-
mentation Study, recommended that changes in the definition be made. In response
EPA is drafting a notice of proposed regulatory amendments to the Subtitle C defi-
nition of solid waste which address many of the same concerns addressed in S. 976.

Another feature of the hazardous waste/hazardous secondary materials recycling
provisions in the proposed legislation is a permit-by-rule scheme. Generally, EPA
favors expanded use of permit-by-rule because it streamlines the regulatory process
in lower risk situations and allows the Agency flexibility and discretion in highly
technical areas. The criteria for permitting a class under the bill's provisions, how-
ever, could rarely be met. -

Although, presumably, the intent of the proposed legislation is to clarify jurisdic-
tion while making some requirements less stringent to encourage recycling, we be-
lieve its actual effect is a far more stringent RCRA regulatory regime, which may
have the reverse effect on recycling--rather than encouraging it, it could suppress
it. There are many alternative schemes for permit-by-rule which would be more
practicable than the proposed one.

UNDERGROUND STORAGE TANK REMOVAL

S. 976 and a proposed amendment to the Internal Revenue Code would use funds
from the leaking Underground Storage Tank (UST) Trust Fund to guarantee loans
and grants for UST removal and replacement. EPA opposes this use of the funds
because they are intended for corrective action in situations where there has been a
release from a leaking underground tank. The cost of removing all privately owned
USTs far exceeds the amount of the trust fund and would deplete the fund while
only addressing a very small percentage of the contamination problem.
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REGULATORY REVIEW

I would also like to comment on section 105 of S. 976, which would amend RCRA
Subtitle G. This section would impose certain constraints on the president's capacity
to oversee regulations which would be necessary to implemen. the provisions of this
bill. I have serious reservations about the wisdom of these provisions, which hamper
a deliberative process that we find useful and support. They would require the Exec-
utive Office of the President to maintain a "public file" of all written materials re-
ceived by the Office, regardless of whether these communications were deliberative
or predecisional. The Administration has consistently indicated that it believes pro-
visions such as these would raise serious Constitutional concerns. As a result, if
such provisions were to remain in any final bill, the president's senior advisors
would recommend a veto.

OTHER ISSUES

As the Reauthorization debate continues, I believe there are a few issues not ad-
dressed by the bill which should be considered. We would like to further define and
address these issues.

One of the important issues is the role of cost. EPA believes the Agency should be
explicitly allowed to consider cost when developing regulations. This includes regu-
lations under Subtitle C relating to corrective action, which represent a significant
cost to industry, and regulations under the subtitle D regulatory program. Consider-
ation of cost under RCRA corrective action would facilitate integration of RCRA
and CERCLA cleanup requirements. As you know, the current statute does not ex-
pressly allow for consideration of this factor as do most other environmental laws.
We believe RCRA should also expressly allow economic considerations in devising
protective regulations.

Another issue involves clean-up wastes and contaminated media. RCRA corrective
action and closures, State clean-ups, CERCLA actions and voluntary clean-ups often
involve one-time management of large quantities of wastes. Under RCRA, manage-
ment of these wastes may trigger obligations to comply with RCRA procedural and
substantive requirements. For example, RCRA permits may be required for volun-
tary clean-ups or State clean-ups. Obviously, this could seriously delay cleanups.

In addition, RCRA substantive standards are designed primarily for wastes gener-
ated from ongoing industrial processes. For example, requirements for pre-treat-
ment of all clean-up wastes may foreclose other cost-effective yet protective clean-up
options. Yet such requirements for pretreatment for newly generated industrial
wastes act as a powerful incentive for waste minimization.

Superfund clean-ups are statutorily exempt from procedural (such as permitting)
requirements under other environmental laws, including air, water, and waste laws.
Clean-ups conducted under authorities other than super fund, however, are not
similarly exempt, often causing substantial delays and additional expense. In addi-
tion, mobile treatment units also often trigger full permitting requirements which
diminish much of the cost savings-and efficiency of using these type units in clean-
ups. Finally, the interface between RCRA and CERCLA based cleanups should be
clarified to eliminate some of the barriers to timely and effective cleanups. This
issue has been a particular problem for Federal agencies. We would like to explore
alternatives which encourage clean-up, while still protecting human health and the
environment.

Another important issue which needs to be addressed in the current debate is the
Basel Convention on Transboundary Movement of Hazardous Waste. Although some
feel this issue should be included in a comprehensive RCRA reauthorization, I be-
lieve it is essential to have legislation in place sooner than any RCRA legislation
could be finalized. EPA supports the pending Administration bill addressing ex-
ports; we believe that this bill is necessary to ensure protection of the environment
and avoid significant trade disruption which is likely to occur if the issue is not ad-
dressed before the rest of RCRA reauthorization. Thirteen other countries have rati-
fied this important agreement and the Convention will soon enter into force. The
U.S. should not be seen as a laggard in this key area. Moreover, without ratifica-
tion, the U.S. will not be able to be a party to implementing guideline development
and U.S. trade interests will not ba protected.

Finally, the administration has raised the issue of several arrtendments to S. 596,
the 1iederal facilities legislation that this Committee is considering, relating to
mixed waste, military ships and ordnance, federally owned treatment works and
employee liability. I mention these because they would amend RCRA and we believe
they are necessary to assure fair treatment of Federal facilities. I believe it is essen-
tial to have these issues resolved as soon as possible in S. 596, and would would like
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to encourage you to adopt the administration amendments. In addition, other RCRA
issues were identified during testimony on S. 596 that we believe should be ad-
dressed in RCRA reauthorization.

CLOSING

In closing, I would like to reemphasize the great strides the Agency and States
have made in the RCRA program in the past decade, especially in the hazardous
waste area. We are working to make equally great strides in subtitle D and to con-
tinue to improve Subtitle C. Many tasks that EPA, States and localities have under-
taken as a result of the last statutory amendments, however, are still pending and
still evolving. Any legislation should recognize these ongoing projects and their envi-
ronmental significance and the need for a sufficient period of time for their comple-
tion without undue change and costly disruption.

Accordingly, I would once again reiterate the need to carefully consider the
nature of any new Federal legislation to assure it is addressing known problems and
doing so by the most efficient means.

This concludes my prepared remarks. At this time we will be pleased to respond
to any questions from the subcommittee.

STATEMENT OF PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL RESOURCES

The Pennsylvania Department of Environmental Resources' position statement
concerning the interstate transport of municipal waste emphasizes two basic points.
First, Pennsylvania is a large net importer of municipal waste, not because we have
substandard facilities, but rather because we have sited state-of-the-art landfills and
incinerators. States can and have, as Pennsylvania has shown, become recipients of
significant amounts of out-of-state waste because they have the political will to
allow the siting of environmentally sound facilities. Second, we agree that waste ex-
ports should be phased out over time in an orderly manner. This statement offers
specific recommendations on how to address the critical irsue of interstate waste
transport as part of the upcoming reauthorization of the Resource Conservation and
Recovery Act (RCRA).

PENNSYLVANIA'S EXPERIENCE

Pennsylvania's municipal waste program has become one of the most progressive
and aggressive in the nation. In 1988, we promulgated municipal waste regulations
that meet or exceed EPA's proposed regulations by requiring double liners, en-
hanced groundwater monitoring, leachate treatment, and bonds that cover actual
closure costs. Three years later, virtually all of the State's 43 municipal waste land-
fills are operating with the new design.

In addition, over 470 communities with more than 6 million people are imple-
menting curbside recycling programs, under a 1988 statute. Another 150 communi-
ties will begin recycling later this year, as the second phase of the program is imple-
mented. Under this statute, each of Pennsylvania'b 67 counties have drafted a plan
providing for their municipal waste management needs for the next 10 years.

The 1988 regulations and statute were not required by Federal law, but we recog-
nize our actions to be consistent with the Resource Conservation and Recovery Act
(RCRA) Subtitle D's basic premise that municipal waste management is a State re-
sponsibility.

Despite these new efforts, or perhaps because of them, Pennsylvania is the largest
net importer of municipal waste in the country. Imports of waste skyrocketed to 3.5
million tons per year and remain at this level. Our new regulations are clearly
stated, setting out separate application and operating requirements, imposing
permit review times on our agency, and requiring state-of-the-art design for environ-
mental protection. We wrote the regulations that way to provide a stable and pre-
dictable regulatory climate, and the regulations unquestionably removed Pennsylva-
nia's waste capaclt shortfall. But as an unexpected result, the neighboring States
of New Jersey and New York, and local officials in those States, who were apparent-
ly unwilling or unable to assume the same responsibility, allowed Pennsylvania fa-
cilities to become a large part of their "solution."

A dramatic increase in longhaul trash truck traffic also occurred, not only for the
additional 3.5 million tons for Pennsylvania's landfills, but also, due to Pennsylva-
nia's location, for additional trucks travelling through to points west and south.
These trucks were frequently overweight and unsafe.

We responded in two ways. First, Governor Casey initiated a program, Operation
Trashnet, which set up checkpoints at State borders, landfills and other locations,
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stopped trash trucks, and had them inspected for compliance with environmental
and safety laws. Thousands of violations of safety and environmental laws were un-
covered and corrected.

Second, the Governor issued an Executive Order in late 1989 that was intended to
stabilize the amount of waste accepted for disposal in Pennsylvania at the then-cur-
rent level of 70 percent Pennsylvania waste and 30 percent out-of-state waste. We
sought not to ban out-of-state waste, but rather to limit out-of-state waste based on a
"fair share" concept. The Executive Order effectively froze the amount of waste
being imported into Pennsylvania at 1989 levels, allowing the State, as well as local
governments, to plan for our need without having these plans superseded by mas-
sive new amounts of out-of-state waste. However, the Executive Order is being legal-
ly challenged.

In 1990, about 13.9 million tons of waste went to Pennsylvania municipal waste
landfills or incinerators. This volume was 9.0 to 9.5 million tons of Pennsylvania
municipal waste, 3.5 million tons of out-of-state municipal waste, and 0.8 million
tons of nonhazardous industrial waste (or residual waste). Two years ago, 0.5 to 1.0
million tons of Pennsylvania municipal waste were being exported. Today, very
little waste is being exported because we have discouraged waste exports in our
county planning process. We have, in a very short period of time, brought much of
that waste back to Pennsylvania, in an effort to handle our waste disposal problems
within our boundaries. Only three of our 67 counties will send some waste out-of-
state, and they are along the Ohio/West Virginia border. Based on our investiga-
tions, much of the waste that is purported to have come from Pennsylvania to other
States for disposal is actually New Jersey waste coming through Philadelphia area
transfer facilities.

We are finding, in sum, that our ability to manage our own municipal waste in a
planned and credible manner-the very responsibility that States have historically

eld, and which Subtitle D confirms-is being undermined by out-of-state waste. it
often seems we face a Hobson's choice between running a municipal waste program
with permitting requirements so difficult to meet that we face a capacity shortage
again, or allowing unlimited imports from everywhere.

While we do not believe that the Supreme Court's 1978 decision in Philadelphia v.
New Jersey creates an insurmountable obstacle to reasonable limitations on out-of-
state waste, it has made it so difficult that Congressional intervention is appropri-
ate. Clear Congressional authorization for States to impose certain limits or other
sanctions on egregious exporters of waste would simplify and assist municipal waste
management, end lengthy litigation, force certain States and localities to take their
own responsibilities more seriously, and enable the States to concentrate on other
tasks. What we seek, in short, is not for Congress to tip the balance in an inter-state
dispute, but rather the creation of a climate which will allow us to continue devel-
oping a meaningful State program to address our disposal needs with sound facili-
ties.

THE PROBLEM OF INTERSTATE WASTE

Subtitle D of RCRA generally requires each State to plan for, and manage its own
municipal waste. The transportation of large volumes of waste generated in one
State to another State for disposal or incineration undermines that requirement for
both the host and generating States.

It is certainly possible for a State to develop a municipal waste management pro-
gram based on recycling and environmentally protective facilities, using its own
population and waste generation rates as a base. It is extremely difficult to develop
or implement such a program when large, unlimited, and fluctuating amounts of
out-of-state waste are being disposed or incinerated in our State.

Large volumes of out-of-state waste:
* Threaten to engulf Pennsylvania's comprehensive recycling and waste minimi-

zation efforts. We have already spent more than $50 million in State funds to sup-
port these efforts. Recognizing that landfills pose long-term potential risks to
groundwater and future productive use of land, the Commonwealth has imposed
stringent and costly design and operational controls on landfilling and imr!emented
one of the most ambitious recycling programs in the nation. These efforts will dra-
matically reduce the volume of waste generated-and therefore disposed of-in
Pennsylvania. These efforts will be for naught, however, if Pennsylvania is power-
less to control a swelling tide of waste imports.

0 Undermine or weaken our State and county planninc process because they
make uncertain the amount of waste and number of sites that must be planned for.
In one case, a landfill with 10 years of life, which the host county depended on for
its long term plan, was filled in less than two years by out-of-state waste. The
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county was forced to export its waste to a landfill in another county, which in turn
was filled faster than planned, and so on. The cascading effect of such events is in-
credibly disruptive.

9 Divert very large amounts of staff and management time away from other solid
waste issues. Time spent on out-of-state waste is time not spent on recycling, landfill
design, or enforcement.

* Force our staff to review permit applications for facilities that are not intended
for the use of Pennsylvania residents. At a time of budget constraints,'it is painful
to hire permit reviewers and inspectors for the 5 or 10 landfills in Pennsylvania
that owe their existence to out-of-state waste. One of our largest landfills takes 95
percent of its waste from other States.

e Encourage a proliferation of unsafe and overweight trash trucks on our high-
ways. Four people died on Pennsylvania highways in 1990 from long haul trash
trucks, three of those from brake failure.

Waste exports alzo undermine municipal waste programs in the generating
States. Those States have little or no control over the costs of out-of-state facilities
that are used, their environmental integrity, or their long term availability. Not-
withstanding these problems, some officials apparently believe the risks are worth
taking. The New York State Plan calls for increased reliance on exports. In at least
one case, a local official from New Jersey who was running for re-election claimed
he had solved the county's trash problem by sending waste to Pennsylvania. The
easier it is to export waste, the harder it is for some States to take their responsibil-
ities seriously.

PENNSYLVANIA'S RECOMMENDATIONS

1. Congress should authorize States to freeze net waste imports from the State of
origin at current levels.

Each State should be required to attain self sufficiency in its management of mu-
nicipal waste, and this should clearly be a goal of RCRA reauthorization. As an in-
terim measure, Congress should clearly and unconditionally authorize each State to
freeze the net importation of municipal waste for disposal or processing at the
amounts received by that State in calendar year 1990. States should have the ability
to achieve that result in a manner they see fit. Some States, for example, might
choose to create wastesheds, and limit waste being disposed of or processed in those
wastesheds based on 1990 waste receipts. Other States might prohibit the importa-
tion of waste based on contracts signed after a date certain, so long as that date will
discourage companies from signing contracts simply to increase the baseline. This
right should not be tied to any approval or authorization from EPA, to any planning
requirements, to the nature of the facilities in the importing State, or to anything
else. Our interest in this interim period is to cap waste imports, not to ban them.

RCRA reauthorization should not allow, directly or indirectly, States that are net
importers of municipal waste to be in a worse position than they were in 1990.
Nothing is served by requiring States with advanced programs, like Pennsylvania,
to await plan development and EPA approval for those programs. Nor is anything
served by requiring States with substandard facilities to suffer increasing imports as
they try to develop a plan that is being undermined by those imports. Moreover, the
immediate and unconditional right to impose some limits will encourage the most
egregious exporting States to immediately begin managing their own waste more re-
sponsibly.

We have no interest in abrogating pre-existing waste contracts across the board,
but based on our experience, these contracts are often written for unspecified vol-
umes or for volumes that far exceed normal in-state trash generation. Also, some
contracts have no performance requirements, are not tied to waste generated in spe-
cific communities, and ar: oftenn between separate subdivisions or subsidiaries of the
same company. Therefore, the States should have the right to abrogate such con-
tracts to the extent that contracts would result in imports that exceed pre-existing
waste import levels.

As a related measure, Congress should directly and categorically prohibit States
that were net exporters of municipal waste in 1990 from exporting larger amounts
of waste in any subsequent year. This provision would reinforce the authority of in-
dividual States to impose limits on the amount of waste imported from other States.

A freeze on waste exports, coupled with State authority to enforce the freeze,
would enable the plunning process to work much more effectively. We support a ten
year planning requirement, but one that would not require the States to spend a
great deal of effort and money to develop information that will not contribute mean-
ingfully to program development or effectiveness.
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2. Congress should give States the unconditional and immediate right to charge dif.
ferential fees for out-of-state waste.

Congress, through RCRA reauthorization, should authorize States to immediately
and unconditionally charge differential fees for out-of-state waste. Out-of-state waste
involves additional costs to the receiving State, including wear and tear on roads
and highways, program administration costs, and the environmental risks or
damage associated with waste disposal or incineration. These costs should be com-
pensated. A fee would also act as a disincentive to movement of waste out of State.

We suggest the following. First, fees should be high enough to effectively deter
out-of-state municipalities that are willing to pay more than $75/ton to send their
waste to Pennsylvania because the cost of disposing that waste at an environmental-
ly comparable facility in the generating State could approach $130/ton. The ceiling
for immediate fee surcharges should be $10/ton or four times the base State sur-
charge, whichever is greater. An initial fee of that size would begin to influence be-
havior in the large net exporting States.

Second, the fee should increase automatically each year. A significant and defi-
nite fee increase would send a clear signal each year to generating States that they
must make greater efforts to manage their own waste. Allowing fees to increase an-
nually based on the Consumer Price Index will prevent inflation from effectively
reducing the fee, but it does not raise the fee. Raising the ceiling by $10/ton per
year would accomplish that goal.

Third, the ability of States to raise fees in subsequent years should not be condi-
tioned on compliance with a plan, as is often proposed by Congress. Tying interstate
waste limits to the planning process creates numerous problems. Most basically,
States that are significant waste exporters will be tempted to shirk their responsi-
bilities because there is no certainty that fees will go up after a time certain. If EPA
is required to approve or disapprove State plans under the RCRA reauthorization,
the large exporting States will be tempted to put pressure on EPA not to approve
plans for States to which they export waste. In our experience, rules based on plans
do not work nearly as well-if they work at all-as rules that simply and clearly
authorize or prohibit certain behavior.

Fourth, after five years of the initial fee and subsequent yearly increases, States
should be authorized to charge differential fees without any limit as to amount.
That would effectively require the large exporting States to manage their own waste
by the end of that period. An immediate ban on out-of-state waste would be disrup-
tive and inappropriate, but our proposed fee system would encourage self sufficiency
by the large exporting States in a more orderly way. We would have no objections to
authorizing States to enter into agreements under which the fees would be modified
or waived, as a way, for example, of recognizing wastesheds.

We note with concern proposals we have heard that some States be given ten or
more years to reduce their exports. Given the dramatic turn-around Pennsylvania
has achieved in three years on waste capacity-namely moving from less than 2
years capacity to greater than 10 years, and our ability to "recapture" waste which
we have been exporting out of State-there is no reason whatsoever to allow other
States more than five years to make significant progress in redirecting their ex-
ports.

Fifth, we are concerned by proposals that would authorize States to charge larger
differential fees for noncontiguous States while providing for low fee ceilings for
contiguous States. The two biggest waste exporters to Pennsylvania are New York
and New Jersey, which are contiguous to our borders. Rather than charge larger
fees to noncontiguous States, if the fee ceilings for contiguous States were raised as
we have suggested, our concern would be resolved.

Finally, Congress should authorize States to establish additional regulatory mech-
anisms that will reduce net waste imports over the five year period; this would be a
useful supplement to fees. The statutory language should be broad enough to in-
clude the following authority for States:

* To prohibit export of municipal waste from the State, which would make dis-
posal capacity available in the importing State

* In issuing a permit for a rew facility, to limit waste received at the facility to
waste generated within a particular area.

9 To prohibit the renewal of pre-existing contracts for the importation of waste,
as a way of lowering imports over time.

3. Congress should consider directly imposing certain minimum rules on municipal
waste management facilities.

a. Open dumps. There are more direct and effective ways to force the closure of
open dumps in those States that till have such dumps, and to develop new environ-
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mentally protective capacity, than tying it to the planning process as we have seen
proposed by Congress.

One effective method would be to prohibit open dumps from receiving out-of-state
waste by a specified date, but allowing an additional year in special cases. Any limi-
tation on the remaining life in years of an open dump would need to be accompa-
nied by a prohibition against receiving more waste on a daily basis than it did in
1990. In our experience, limiting the lifetime of a landfill almost always results in
an attempt by the landfill operator to fill it up at once. If Congress is concerned
that it may be inappropriate to apply these rules to small open dumps in rural
areas, it could exempt facilities that receive less than 30,000 cubic yards of munici-
pal waste per year. Civil and criminal penalties could also be extended to persons
that operate open dumps by a date certain regardless of the origin of the waste. Fi-
nally, it would help a great deal if Congress could force the promulgation of the
long-awaited Subtitle D municipal waste regulations.

We are not at all certain that the planning process, by itself, will result in the
development of needed capacity. Carefully placed substantiv-) rules, coupled with
the planning process, are more likely to achieve that result. For example, authoriz-
ing States to freeze net imports at 1990 levels, authorizing significant and increas-
ing fees on waste imports, and requiring the phase-out of open dumps in the
manner described above, will spur States to provide for needed and environmentally
protective facilities. We want to encourage Congress to think about how direct and
clear substantive rules could make the planning process more effective, and to de-
couple planning from State authority to limit interstate waste.

b. Record keening. Congress should require operators of landfills and resource re-
covery facilities to keep records of daily waste receipts based on county and State of
origin, and should require operators to submit those records to State regulatory au-
thorities on a quarterly basis. The larger facilities--those that receive 30,000 or
more cubic yards of waste in a calendar year-should also be required to accurately
weigh all solid waste when it is received.

This would create a good data base from which to measure imports/exports over-
all, and would be informative to nearby citizens and others. We already have these
requirements in place in Pennsylvania, and they have proven to be extremely help-
ful in understanding interstate waste movement.

CONCLUSION

Congress has an opportunity, during the reauthorization of RCRA, to af firmative-
ly empower the States to protect the environment. Unlike the recent Clean Air Act
reauthorization, which addressed a program in which there has been a strong Fed-
eral presence for more than two decades, the reauthorization of RCRA Subtitle D
takes Congress into an area in which State and local governments have been operat-
ing virtually alone. States such as Pennsylvania, and its many local governments,
have developed effective and innovative municipal waste programs. Congress should
help the States to make even more progress in developing their programs, and avoid
establishing requirements that will inhibit the States or foster Federal micromana-
gement of State programs.

The recommendations we have made are consistent with that view. In summary,
we believe that Congress should:

" Freeze waste imports from the State of origin at current levels.
" Allow States to impose progressively higher fees on waste imports to encourage

reductions.
0 Allow States, after five years, to impose bans on waste imports by setting unre-

stricted differential fees.
" Require minimum standards for municipal waste management facilities.
" Protect the ability of States to make meaningful plans for at least 10 years

worth of disposal capacity.
e Require facility operators to collect and maintain data on waste disposal at

their facility.

STATEMENT OF THE CHEMICAL SPECIALTIES MANUFACTURERS ASSOCIATION

The Chemical Specialties Manufacturers Association (CSMA) is pleased to submit
testimony to the committee on Environment and Public Works on the reauthoriza-
tion of the Resource Conservation and Recovery Act and S. 976.

CSMA has a membership of more than 400 firms engaged in the manufacture,
formulation, distribution, and sale of detergents and cleaning compounds, waxes, po-
lishes and floor finishes, disinfectants and sanitizers, personal care products, auto-
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motive specialty products, and non-agricultural pesticides for home, lawn and
garden use.

The statement submitted today will summarize some of the Associations positions
and activities relating to solid waste management, as well as specifically address
Section 203 (Products and Packaging Advisory Board) and Section 204 (Hazardous
Constituents in Products) of S. 976. We will also comment upon proposals which the
committee may consider to regulate environmental marketing claims and labeling.

GENERAL VIEWS

CSMA and the consumer products industry we represent believe the Resource
Conservation and Recovery Act is an important statute, and we support the commit-
tee's effort to amend and reauthorize RCRA to address the solid waste challenges
facing communities across the country as landfill capacity diminishes.

Our industry supports integrated waste management which includes as key com-
pontnts reduction, reuse and recycling. We accept che premise that products should
be formulated and packaged to the maximum extent feasible and as technology per-
mits to comply with solid waste reduction goals and to facilitate recycling programs.
Many CSMA member companies have initiated ambitious programs to reduce un-
necessary waste, to reuse and recycle materials, apd to ensure the environmental
compatibility of packages and products.

Another significant part of industry's effort is consumer education. For several
years CSMA and its members have provided consumers with accurate information
on proper use and disposal of household products through the "Household Products
Disposal Council." The HPDC functions as an information service on the proper dis-
posal of household consumer products as well as other household materials, includ-
ing those that may pose disposal problems. The Council provides brochures and leaf-
lets which include "Disposal Do's and Don'ts", and maintains a toll-free number
through which consumers can obtain information.

In recognition of the need to educate consumers about recycling, the HPDC has
recently been rechartered as the Household Products Recycling and Disposal Coun-
cil (HPRDC). All the Council's materials noted above are currently being augmented
to encourage consumers take the maximum advantage of recycling in communities
where it is available.

SECTION 203-"PRODUCTS AND PACKAGING ADVISORY BOARD"

CSMA believes that voluntary programs-like the recycling and source reduction
efforts of our member companies and the Household Products Recycling and Dispos-
al Council-have and will play an important role in the management of solid waste.
Such voluntary programs have built-in advantages: they are flexible, they can m-et
specific needs, and most importantly, they can accommodate new technology. A vol-
untary program also allows a manufacturer to properly consider other important
factors besides a product's effect on the waste stream such as the purpose of the
product and the needs of consumers. A product's packaging, for example, must
assure that it is safely transportable in commerce.

We thus support the concept in Section 203 of a "Products and Packaging Adviso-
ry Board" which will recommend a voluntary program to help minimize packaging
and maximtze recycling.

We do offer, however, these specific suggestions to improve and clarify Section
204.

First, the list of industries to be represented on the Board should be amended to
include the "steel" industry. Thousands of products in he food and consumer prod-
ucts industry are packaged in steel cans. The steel industry utilizes substantial
amounts of recycled steel in making products, and the Steel Can Recycling Institute
is working nationwide to promote and sustain recycling of steel cans. A representa-
tive of the steel industry, we believe, would bring needed experience and expertise
to the Products and Packaging Advisory Board.

Second, on page 29, line 25 and page 31, line 13 the phrase "assure that human
health and the environment will not be affected adversely' should be changed to
"minimize adverse effects on the environment" to be consistent with the other enu-
merated goals of the Board.

Third, on page 30, lines 4 and 5, we suggest the inclusion of "technological feasi-
bility" along with "cost, convenience, and safety" as relevant criteria for the Board
to consider.
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SECTION 204-"HAZARDOUS CONSTITUENTS IN PRODUCTS

CSMA understands the purpose of Section 204, and agrees that certain materials
should be segregated from the general waste stream. However, it is important to
distinguish so-called "household hazard js waste"-for example: pesticides such as
DDT that have been banned; non-water based paints, varnishes and solvents that
persist in the environment and are disposed of frequently in significant quantities
by consumers; ammunition and explosives; and used motor oil and lead batteries
which can be recycled-from packaged cleaning and specialty products that are
safely used and disposed of on a regular basis. Such household products do not
present the same type of environmental concerns as the above-mentioned wastes,
and it is neither cost effective nor appropriate to handle them separately.

A series of waste characterization studies (see Note 1) have shown that hazardous
wastes account for a minute portion of wastes generated by households that are
found in landfills. People buy household products because they need them. These
products have a long shelf life and can be stored easily, and consumers typically use
them up before discarding the container.

A Los Angeles County Sanitation District study found only 2.69 pounds of "house-
hold hazardous waste" per ton of garbage-or only 0.13 percent of the total. Most of
that identified as "hazardous" consisted of used motor oil, gasoline and solvents.
Only five percent-.0065 percent of the total-was leftover consumer packaged
goods. Significantly, nearly all of the containers of such household products exam-
ined in the study were empty.

Other studies in Palo Alto and Belmont, California, Portland, Oregon, Marin
County, California, New Orleans, Louisiana and in six counties in Michigan also
confirm that "household hazardous waste" accounts for less than five-tenths of one
percent of municipal waste (see Note 1).

A review of all these studies was undertaken by Dr. Riley Rinman of the Univer-
sity of Cincinnati to determine what volume of household hazardous wastes might
be reaching sanitary landfills, and what their impact might be. Dr. Rinman (see
Note 2) has concluded:

e HHW are present in extremely low concentrations in municipal refuse, around
0.1 percent by weight.

e Small quantities of HHW in sanitary landfills do not keep microorganisms
from doing their job of biodegradation.

" HHW have little effect on leachate or gas quality.
" The sanitary landfill can absorb large quantities of hazardous materials with

little change in either leachate or gas quality.
e Collection days for HHW may not be necessary when the refuse is disposed in

properly designed and operated sanitary landfills.
Consistent with these findings, Congress should ensure that all landfills comply

with Subtitle D requirements as a means of alle-riating concerns about these small
amounts of household hazardous waste in municipal solid waste.

CSMA also supports the goal of Section 204-the identification by EPA of "haz-
ardous" products for special treatment and separation from the waste stream-so
long as thorough study and the use of appropriate scientific criteria ensures the
identification of only those substances which because of their toxicity, concentra-
tion, volume, pervasiveness and exposure pathways have been shown to present a
risk to human health and the environment when disposed or incinerated.

The Association, therefore, recommends that Section 204 be amended on page 32,
line 2 to include the terms concentrationr" and "pervasiveness." Certain compounds
will react in different ways in the environment based on their concentration. The
concentration of a toxic in a product, as well as how pervasive it is, should be impor-
tant aspects of EPAs-decision.

In addition, we urge that on page 32, line 3 the word "may" be changed to "have
been shown to." Section 204 requires the Administrator to "determine the extent"
to which hazardous substances are contained in products. The subsequent listing of
products based on the criteria of toxicity, concentration, volume, pervasiveness and
exposure pathways of the hazardous substances in those products only makes sense
if the Administrator has had to undertake scientific review of data, and determined
that indeed the products do present a risk. Such a risk assessment is essential to
avoid the potential banning of necessary products which do not threaten human
health or the environment. A product should only be listed for potential regulation
under 204(b) if it has "been shown to" present a significant risk to human health or
the environment.

CSMA also suggests that an annual list of products (page 32, lines 5 and 6) is not
required, and a period after the word necessary on line 5 is appropriate. This will
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require the Administrator to update the list as needed, but not require that it be
done on an annual basis.

ENVIRONMENTAL LABELING

Although S. 976 does not specifically address environmental labeling, CSMA un-
derstands that the committee may incorporate S. 615 or similar legislation into a
RCRA reauthorization measure.

On February 14, 1991 CSMA joined with nine other trade associations in petition-
ing the Federal Trade Commission to adopt voluntary national industry guidelines
for the use of environmental marketing terms. This action is consistent with
CSMA's position on regulation of environmental labeling (see attachment 1).

Because CSMA members market their products in interstate commerce, we
strongly believe any regulation of environmental marketing terms must be uniform
and done at the Federal level.

Uniformity should be the paramount goal of policymakers if the public is to be
assured of receiving consistently accurate information about products and packag-
ing in the marketplace.

CSMA believes, therefore, that if Congress legislates in this area, such legislation
should unequivocally preempt any State or local laws and regulations not consistent
with Federal standards.

While we recognize that Congress is generally loathe to use its preemptive author-
ity under the Commerce Clause, there is substantial precedent for the wisdom of
this approach in the area of labeling. There are no fewer than thirteen major stat-
utes affecting products sold in interstate commerce which preempt State labeling
requirements (see attachment 2).

Most recently, in 1990 Congress passed the Nutrition Labeling and Education Act
which established uniform requirements for nutrition labeling and health claims.
The parallels between nutrition labeling and environmental labeling are evident,
and CSMA strongly urges the committee to ensure national uniformity if it acts in
this area.

CONCLUSION

CSMA appreciates the opportunity to submit this statement to the committee. We
stand ready to assist the Congress in addressing the solid and hazardous wastes
problems confronting our nation.

NOTE I-WASTE CHARACTERIZATION STUDIES

Control of infections, hazardous and radioactive waste disposal at the Puente Hills
Landfill. California Waste-Management Board, 1984.

Characterization of Household Hazardous Waste from Marin County, California, and
New Orleans, Louisiana, W.L. Rathje ani D.C. Wilson et al. U.S. Environmental
Protection Agency, July 1987.

Waste Characterization Study (Portland, Oregon), SCS Engineers, Bellevue, Washing-
ton. Metropolitan Service Department, Portland, Oregon, December 1987.

Solid Waste Stream Assessment for Chippewa, Delta, Isabella, Lapeer, Macomb, and
Marquette Counties (Michigan), SCS Engineers, Covington, Kentucky. Michigan
Department of Natural Resources, March 1987.

Waste Characterization Study: Assessment of Recyclable and Hazardous Components
Final Report (East Palo Alto and Belmont, California), Bonberger, Lewis, and
Valdes. California Waste Management Board, March 1988.

NOTE 2-KINMAN STUDY

Household Hazardous Waste in the Sanitary Landfill, Riley N. Kinman, Ph D., De-
partment of Civil and Environmental Engineering. University of Cincinnati. The
Council of State Governments Conference on Solid Waste Management and Mate-
rials Policy, New York, N.Y., January 1988. [Reprinted in "Chemical Times and
Trends," July 1988)
[Attachments to this statement has been retained in committee files.]

STATEMENT OF CHRISTIAN BJORNES, GREEN COALITION

This testimony reflects the views of the Green Coalition, a coalition of environ-
mental clubs within the Fairfax County High Schools. We know that the youth of
the world are going to be alive long enough to experience the consequences or bene-
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fits of what is happening to the environment today. Our generation has the most to
lose or the most to gain from human kind's response to the environmental chal-
lenge. That is why we are committed to reversing the current trend of ecological
destruction and achieving environmental justice.

One of today's most serious environmental problems is that solid waste crisis. The
country is running out of landfill space so many countries now turn to incineration
as a way of solving their waste problem. Environmentally speaking this is not a
good answer, in fact it is not an answer at all. Incineration is not only costly it is a
waste of resources. We have to stop believing in the infinite availability of finite
responses.

Although most incinerators today produce electricity, more energy is saved
through recycling than the incinerator can produce. If one also takes into consider-
ation the pollution incineration generates tight emission and ash control, one will
see that incineration is not the best and cheapest way of solving the solid waste
problem.

The City of Seattle, Washington has based their solution of the waste manage-
ment problem on conservation and reduction of consumerism. They tried out unit
pricing of household garbage instead of a flat fee. The charge for one unit in 1985
'vs $1.50. The user had to subscribe to the number of receptacles he wanted to have
collected every week.

The first year the generation of household waste did not decrease at all. In 1986
they saw a 1.1 percent decrease although 2350 new household had been added. And
not only that, recycling had increased by 6.7 percent. The amount of solid waste
kept decreasing and the recycling program was established.

The Seattle study is part of a larger report issued by EPA called "Charging
Households for Waqth Collection and Disposal." It also includes studies done of simi-
lar projects in Borough of Perkaise, Pennsylvania and Village of Ilion, New York.
They all show that if people give proper incentives to reduce their waste and recy-
cled more, they will. Close to 80 percent of Seattle residents offered a curbside recy-
cling program and supported it.

The Seattle authorities found that not only did they help the environment by re-
ducing the amount of waste incinerated and landfilled, they also saved money. It
was easier for them to sell material for recycling to recycling plants because they
could offer a steady and reliable supply of glass, aluminum, newsprint and other
paper. The city also saved money in landfill fees.

We urge the committee to take a close look at the above mentioned EPA report
and two reports on the same issue, "What Price the Garbage?" ,nd "Economic In-
centives for Managing Household Solid Waste" written by Hayhes C. Goddard, De-
partment of Economic, University of Cincinnati. I also ask the committee to consid-
er the possibilities of a nationwide solution, similar to Seattle's to the solid waste
problem that is both environmentally and economically sound.

I wish to thank the Environment & Public Works Committee for considering this
testimony and I consider it a great privilege, as an exchange student from Norway,
to be chosen to express the views of the Fairfax High School Green Coalition.

STATEMENT OF THE NATIONAL ENVIRONMENTAL DEVELOPMENT ASSOCIATION

The National Environmental Development Association's Resource Conservation
and Recovery Act (NEDA/RCRA) Project is an industry membership organization
dedicated to fulfilling the public's demands for a clean and healthy environment
and continued economic development and growth. Members are drawn from the alu-
minum, chemical, consumer products, electronics, mining, petroleum and pharma-
ceutical industries. These companies share a commitment to striking a balance be-
tween environmental and economic issues in the development of environmental
policy and have formed a cross-industry coalition to address the reauthorization of
the Resource Conservation and Recovery Act (RCRA). NEDA/RCRA is pleased to
submit the following statement concerning Title IV of S. 976, the Resource Conser-
vation and Recovery Act Amendments of 1991.

In making this statement, we are joined by the New England Council, which is a
unigue organization composed of businesses and institutions dedicated to improving
the economic vitality and the overall quality of life in the six-State region. The
Council is the nation's oldest regional business association and a successful example
of regional cooperation in the United States. Council membership includes manufac-
turers, professional and financial services, wholesale and retail distributors, utili-
ties, health care facilities and educational institutions.
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NEDA/RCRA and the Council commend the subcommittee for examining the
critically important issues contained within Title IV. These issues are perhaps some
of tfie met complex and challenging issues in today's RCRA program. We support
the legislative intent behind many of the provisions but believe that some provisions
will hamper the nation's industrial competitiveness by excessive reliance on com-
mand and control approaches and Federal regulation that ignore the range of risks
posed by materials covered.

INDUSTRIAL NON-HAZARDOUS WASTE PROVISIONS

General Approach
The universe of non-hazardous industrial wastes administered under RCRA Sub-

title D is vast and diverse, encompassing an annual waste stream of 7.6 billion tons
handled by more than 12,000 facilities nationwide, including industrial landfills,
surface impoundments, injection wells, land application facilities and waste piles.
More than 95 percent of non-hazardous industrial wastes are disposed of in landfills
and surface impoundments.

Detailed information about the composition of this waste and its effects on human
health and the environment is somewhat limited. In general, however, much of this
waste consists of dilute, low-toxicity materials such as food processing residues, iron
and steel slag, construction debris, sand and gravel, and process waste waters. The
available studies indicate that the risks posed by these wastes range from generally
negligible to more serious in cases where sensitive ecosystems are subject to infu-
sions of poorly managed wastes.

Public concerns over the handling of these wastes and the capacity of the States
to administer the program have arisen in response to well-publicized problems.
These concerns could generate pressure to amend RCRA to greatly expand Federal
Government involvement in the permitting process or even to regulate industrial
non-hazardous wastes under a subtitle C-like program.

NEDA/RCRA and the Council believe that these measures would be ill-advised.
With few exceptions, the major focus of the national waste management effort has
been on hazardous waste, and any shortcomings in the implementation of Subtitle D
are primarily the result of an insufficient commitment of Federal and State re-
sources. Regulating industrial non-hazardous wastes under subtitle C or in a m,.Ji-
fled subtitle C-like program would inappropriately burden the current environmen-
tally safe handling of most of these wastes. For example, subtitle C-like tracking of
these wastes would create a costly administrative program for the regulating agency
and the regulated community with little "real-time" benefit. Moreover, given the
great size of the industrial waste universe, a massive increase in permitting require-
ments along the lines of the subtitle C model is doomed to failure. The subtitle C
permitting record is no better than indifferent, even though the waste stream and
facility universe are minuscule by comparison to those covered under Subtitle D.

We believe that a properly structured Subtitle D program is necessary to ensure
responsible and effective handling of industrial non-hazardous wastes. several things
must happen in order to create a program with the necessary robustness.

First, the current relationship between the Federal Government and the States
should be retained, and the overall level of activity increased. The existing division
of responsibility makes sense because State and local governments must continue to
be involved in local planning and facility siting decisions and because they can best
provide the resources to administer the permitting and performance-monitoring re-
quirements for the 226,000-plus non-hazardous waste units. The Federal role,
through the Environmental Protection Agency, should be to provide technical assist-
ance to help resolve local problems.

Second, any response to the permitting problem must involve the following points:
* The Federal Government should require that Subtitle D land-based treatment

or disposal units have State permits. These permits should be either permits-by-rule
or class permits.

e The Federal Government should require permit status notifications from all
Subtitle D disposal and treatment facilities. These could be used to assess the uni-
verse of State-permitted facilities to be considered part of an approvable State Solid
Waste Plan.

e States should retain the discretion to permit Subtitle D storage and recycling
facilities to protect human health and the environment.

* Exceptions to this plan for Federal oversight of Subtitle D permitting should
only be made on a case-by-case, waste-specific basis. For example, in cases where a
particular class of waste poses a sufficient threat to human health and the environ-
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meant to warrant tighter control, but not inclusion within Subtitle C, we believe
more specific Federal waste management criteria may be justified.

This approach would continue to place the burden for siting subtitle D facilities
where it belongs: with State and local governments. It ensures that the Federal Gov-
ernment can continue to devote its resources to its highest priority, hazardous waste
management. The notification provision and on-going involvement in the approval
process for State solid Waste Plans would give the Federal Government the infor-
mation necessary to monitor State permitting efforts without retarding the siting
process.

Comments on Section 403 and 404
With regard to the approach outlined in S. 976, NEDA/RCRA and the Council

offer the following comments on the provisions contained in Sections 403 and 404.
We believe that while the permitting provisions of section 403 attempt to provide

the necessary flexibility, in practice they may be of limited value. Foremost among
our concerns is the permit-by-rule provisions. Limiting permit-by-rule authority to
situations where "no single facility is likely to cause significant damage to human
health or the environment" would effectively ensure that permits-by-rule would
never be issued. single-facility concerns arc more appropriately handled through en-
forcement authorities or through the "imminent endangerment" provisions of
RCRA Section 7003.

In addition, given the flurry of State regulations implementing the industrial D
provisions and the number of units that could be affected, it is essential to lend
some certainty and stability to the permitting process in order for businesses to
make sound, long-term plans. Certain provisions of Section 403, such as requiring
permits to be modified within 18 months of promulgation of new standards, fail on
this count. Permits are more appropriately revised at the time of renewal. This ben-
efits not only industry but also State regulatory agencies, which would be heavily
burdened by the provision.

Section 404 attempts to address the immensity of the task in the subtitle D area
by focusing resources on specific categories. However, the implementational time-
line is overly ambitious. The size of the subtitle D universe and the range of risks
posed both suggest that a more measured approach is essential to ensuring that per-
ceived risks are not overcontrol led and that Agency or State resources are available
to complete the task For example, to require blanket statutory liner and ground-
water monitoring requirements is to ignore the fact that many of the wastes man-
aged in industrial impoundments pose no threat to human health or the environ-
ment. The only exemption allowed requires a cumbersome site-specific demonstra-
tion of equivalency that is likely to entail significant resources. The costly impound-
ment requirements also appear to apply to the thousands of miles of ditches or
other conveyances that may contain only stormwater or cooling water.

Most importantly, NEDA/RCRA and the Council believe that sections 403 and 404
lace far too much authority in the hands of the Federal Government. While the
federal Government should be responsible for the development of minimum criteria

where specific waste streams pose clear risks, the States should be responsible for
developing and implementing most of the subtitle D management standards. State
regulatory officials are best positioned to ensure that potential risks are controlled
cost-effectively and to use the information that they collect to develop effective local
plans.

INDUSTRIAL RECYCLING PROVISIONS

The Need for Separate Regulation
RCRA is replete with congressional directives to EPA to encourage and acconimo-

date the recycling and reuse of waste resources. Indeed, waste minimization is a
paramount national environmental goal. We believe that EPA should carefully con-
sider these directives each time it seeks to extend the jurisdiction of its regulatory
program under RCRA. In particular, EPA's assessment of environmental impact
must be consistent with Congress's directives. The interests of human health and
the environment are best served, and the national goals of waste minimization and
resource conservation best achieved, to the extent that encouraging recycling and
reuse eliminates disposal of hazardous and solid waste.

However, kXCRA's designation of recyclables as "hazardous waste" stigmatizes and
often precludes reutilization or recovery of materials that have genuine economic
value and can be reused to make beneficial products. Raw materials and/or process-
ing supplies often have the sane physical or chemical characteristics as hazardous
waste, yet are generally viewed as quite manageable. But the public has been
taught to view hazardous wastes as an imminent threat to health and the environ-
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meant regardless of the use of appropriate safeguards, and has been misled into
thinking that such materials cannot be handled safely.

This public resistance to hazardous waste, combined with existing regulations
that inhibit or prevent the use of recycled materials, have made many industries
that might use it correspondingly wary. Many facilities simply do not want to risk
the public's anger, even though their operations und materials handling procedures
are outstanding in protecting health and the environment.

Apart from this risk, companies using recycled materials must comply %,ith the
many onerous regulations governing hazardous materials recycled under RCRA at
treatment, storage or disposal (TSD) sites. Without a Subtitle C permit, onsite stor-
age under RCRA is limited to 90 days. Yet in many cases, a small amount of hazard-
ous material (recyclable material) may require more lengthy storage for processing
in a batch operation large enough to be economical. In addition, companies that
bring materials from several facilities to a central recycling location are immediate-
ly subject to permitting requirements. Subtitle C permits are expensive, time-con-
suming and difficult to obtain due to public resistance and the "not-in-my-back-
yard" syndrome. EPA regulations also designate as a hazardous waste ". . . any
solid waste generated from the treatment, storage, or disposal . . . of a [listed] haz-
ardous waste" (40 CFR Part 261.3(6) (2) (i)). This provision is commonly referred to
as the "derived-from rule." It results in the "hazardous" designation being applied
to any residue (and in some cases to the product itself) produced by the treatment,
including recycling, of a hazardous secondary material-irrespective of whether the
residues pose any actual risk. This is true even when only a small amount of an
EPA listed hazardous waste is used in relation to virgin materials in a "non-closed-
loop" manufacturing process. The only remedy to this risk-blind rule is an even
greater disincentive to expanded pollution prevention efforts: companies can pursue
site- and wastestream-specific delisting petitions. These petitions are expensive and
time consuming for both industry and EPA. Petit ions cost several hundred thou-
sand dollars to prepare and require an average of two years to process. Only 12 per-
cent are generally approved.

NEDA/RCRA End the Council believe that a more rational approach is impera-
tive--one based ozt the actual, not assumed, nature of the material left as the resi-
due of recycling.

The Value of Recycling Over Waste Treatment and Disposal
Industry believes that materials should not be labeled as waste (either hazardous

or non-hazardous) unless they have no economic value or are consciously disposed of
despite their value. Recycling includes the recovery of economic value from materi-
als that can no longer serve their original purposes. The reuse and/or reclaiming of
a material is recycling, regardless of the number of processing steps required in the
recovery operation.

Recycling is of major importance to industry and the national economy, both to
reduce manufacturing costs and to prevent further liabilities as the result of land
disposal. However, a common misconception is that industry can instantaneously
modify processes and stop generating wastes, hazardous or non-hazardous.

This is seldom possible in practice. Materials can sometimes be substituted so that
non-hazardous wastes are produced. Some industrial processes can be modified or
redesigned to avoid the generation of hazardous waste altogether. However, most in-
dustrial processes can only be fine-tuned to generate minimum hazardous waste be-
cause of the nature of the processes required.

Many of these waste streams contain materials of some economic value. But a
single component of the waste stream can subject the entire stream to the restric-
tions of the hazardous waste regulations. The almost inevitable effect is the manage-
ment by incineration or other treatment prior to land disposal.

This is why the recycling of materials that would othervise be disposed of as haz-
ardous waste is important to industry and the nation: It provides a means of han-
dling, in an environmentally sound manner, secondary materials from which valua-
ble resources can be recovered-thereby reducing both the need for additional haz-
ardous waste treatment/disposal capacity and virgin materials. In addition, environ-
mentally sound recycling may also eliminate future environmental and financial li-
abilities associated with the long-term uncertainties associated with disposal, poten-
tially reduce manufacturing costs and promote resource conservation.

The current hazardous waste designation of many materials has caused the loss of
opportunities for recycling and reuse. Because recycling is now subject to the regula-
tory controls for hazardous waste treatment and disposal, the long-standing and eco-
nomically justifiable practice of recovering valuable material from previously used
materials has, in some cases, been abandoned and replaced by disposal. This practi-
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cal reaction to the onslaught of hazardous waste regulation is the exact opposite of
what Congress intended under RCRA.

To accomplish its recycling and waste minimization objectives, EPA should devel-
op a new regulatory system under RCRA which would make a distinction between
waste materials which are destined for disposal and those materials which are recy-
clable and recycled. The new RCRA system should address the special issues associ-
ated with the recycling process.

NEDA/RCRA and the Council are convinced that a RCRA recycling program can
be developed and administered by EPA to meet the dual objectives of protecting
health and the environment without disadvantaging recycling compared to the use
of virgin material. Implementation of the program should ensure that the use of the
recycled material would not result in significantly greater potential to adversely
impact human health or the environment than would the processing or use of a
comparable raw material or product in its original form. Impacts associated with
disposal verses recycling of the material would also be evaluated along with a deter-
mination concerning its substantial value and effectiveness as a substitute as a raw
material, or product, when compared to the material that it is replacing.

Elements of a New Recycling Program
Implementation of such a program would first require a clarification of the scope

of RCRA to distinguish between those materials destined for disposal and those des-
tined for recycling.

The revised program would identify the materials to be regulated as recycled ma-
terials. Materials currently covered under closed-loop exemptions or other existing
solid waste exemptions would not be regulated as recycled material or as a solid
waste. These include those materials described at 40 CFR Part 261.2(e):

* Materials that are used or reused as an effective substitute for a commercial
product;

* Materials returned to original or similar processes by which they were generat-
ed; and

* Materials used without reclamation to make a product.
In its rulenakings, EPA has carefully evaluated the factual situation surrounding

these and other exemptions and has determined that these activities are integrally
related to the production process and do not warrant regulation as waste manage-
ment. However, many legitimate recycling operations have been found to be subject
to EPA RCRA jurisdiction. It is those materials that are at issue.

In developing the regulatory structure of the new program, EPA should consider
a certification and notification approach coupled with the, establishment of perform-
ance standards and direct management requirements. A person recycling a material
which would otherwise be a waste could apply to be regulated under the recycling
program or continue to be regulated as if the material were waste. such a system
would encourage beneficial recycling while giving EPA the necessary enforcement
tools to guard against "sham recycling." A complicated permitting process, as cur-
rently exists under subtitle C, must be avoided.

Key components of the regulatory program should include the following:
* Requirement for notification in writing to EPA to apply for coverage under the

new recycling program.
" Requirement for appropriate public disclosure.
* Demonstration that the facility is engaged in legitimate recycling.
* Compliance with all applicable Clean Air Act, Clean Water Act, Occupational

Health and Safety Act and other environmental and health statutes and regulations
that apply to the recycling facility.

" Analysis of materials entering the recycling facility.
" Determination of the regulatory status of residues at the end of the recycling

process. The "derived from" rule would not apply.
e Compliance with applicable RCRA waste disposal regulations for those residual

materials that must be disposed.
* A manifest system for material being shipped off-site describing the type and

quantity of material being shipped.
* Proper handling and storage requirements to address the issue of "speculative

accumulation" by limiting the time over which such material nay b-- stored prior to
recycling.

e Adequate restrictions regarding the mixing of recycled material with solid or
hazardous wastes.

e On-site recordkeeping requirements concerning the manner in which the mate-
rial is used, reused or reclaimed, including records relating to the type, quantity
and disposition of such materials.
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* The establishment by the EPA of performance/management standards where
necessary to protect human health and the environment.

Controls for Waste-Derived Products
Products should be regulated to the degree that they pose a risk to health, safety

or the environment. The risk that a chemical creates depends on its inherent toxici-
ty and the concentration, duration and frequency of exposure to it.

The Toxic Substances Control Act (TSCA) provides a ready vehicle for regulating
both virgin and recycled material equally. TSCA provides the authority to regulate
all aspects of chemical production, processing, distribution, use and disposal.

Under TSCA section 6, EPA can regulate chemicals that are already in commerce.
Under this section of the law, the Agency can:

" prohibit or limit the use of a substance in excess of specified concentrations;
* require warnings or instructions for a chemical; and
* impose recordkeeping requirements for a substance.
TSCA clearly provides EPA with all the authority necessary to protect against

risks to health, safety and the environment. The Agency is now streamlining its ad-
ministration of the law to make it more efficient and to enable it to regulate chemi-
cals using fewer resources. We understand that the Agency plans to put more em-
phasis on regulating existing chemicals in the revamped program. We also under-
stand that the new chemicals program is working well, and the Agency is shifting
relatively greater resources to regulate the risks of chemicals already in commerce.

Imposing additional requirements on recycled materials is not consistent with the
policy of encouraging recycling and the use of recycled material. Additional regula-
tion, costs and administrative delays would make recycled materials less attractive
to potential users by increasing costs of recyclable materials and would thus encour-
age the greater use of substances created from virgin materials.

In addition, there are other regulations and statutes that regulate product devel-
opment and use. To regulate recycled materials, EPA or other Federal agencies
could use the existing authorities under the Consumer Product safety Act, the Food
and Drug Act, and Federal Insecticide, Fungicide and Rodenticide Act.

Finally, concerns about product liability have made companies extremely cautious
about marketing products which could be conceived to be a potential risk to human
health and the environment. Financial risks associated with the present system of
awarding damages have caused some companies not to manufacture products or
engage in operations that might lead to even a remote chance of such liability.
Waste-derived products are certainly no exception. Companies engaged in such oper-
ations are sensitive to both public perception and potential liabilities.

Comments on Section 405 and S. 982
NEDA/RCRA and the Council believe that while the subcommittee attempts to

remedy the existing problem, the drafted cure may kill the patient. The legislative
framework established in S. 976 and S. 982 continues to regulate the materials
under the inappropriate hazardous waste treatment and disposal umbrella. We un-
derstand the subcommittee's desire to ensure that EPA has adequate authority over
recycling. However, the proposed solutions would continue to severely disadvantage
legitimate recycling when compared to virgin material processing and force contin-
ued, unnecessary reliance on treatment and disposal.

Both S. 976 and S. 982 are overly expansive in scope with respect to the recycling
of materials that meet a listing description or exhibit a hazardous characteristic.
EPA and affected parties have spent any years distinguishing between production-
like processes and waste management-like activities. The results of these labors are
the current exemptions and exclusions found in 40 CFR Part 261. Both legislative
approaches, as currently drafted, call in question the deliberative process of the past
decade. Furthermore, some of the language would suggest that even non-secondary
materials are subject to RCRA jurisdiction.

Both S. 976 and S. 982 fail to adequately remedy the current problems presented
by the mixture and derived-from rules. Residues from recycling operations should be
evaluated on their own merit. If the residue exhibits a hazardous characteristic and
is destined for disposal, it should be subject to subtitle C. In addition, under existing
statutory authority EPA may specifically list residues from recycling operations as
hazardous waste, e.g., still bottoms from the recovery of spent solvents.

Finally, the permit schemes envisioned in both S. 976 and S. 982 are likely to
result in even less legitimate recycling than is currently occurring. S. 976's permit-
byrule authority is again restricted by the "single facility" concern. We believe the
more appropriate tool to address single facility concerns is vigorous use of enforce-
ment authority. Also, S. 976 fails to recognize the legitimacy of energ, recovery ac-
tivities. Energy recovery activities are in most cases already addressed by the EPA's
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recent Boiler and Industrial Furnace rulemaking. Regulation of these activities as
hazardous waste incineration would effectively ensure that this beneficial recovery
of energy values ceases. Both bills also include statutory hammers that would regu-
late all recycling as treatment or disposal, absent timely action by EPA. We are con-
cerned that, given the press of post-enactment activity, EPA could miss this dead-
line with chilling results for American industry competitiveness.

Attached to our record statement is the legislative language that NEDA/RCRA
has developed on the issue of industrial recycling. We ask that the subcommittee
examine this language as it addresses many of the issues that we have raised in our
record statement. NEDA/RCRA and the New England Council welcome the oppor-
tunity to work with the members of this Subcemmittee to ensure that during this
RCRA reauthorization the interests of human health and the environment are best
served and the national goals of pollution prevention and resource conservation best
achieved.

ATTACHMENT A

NEDA/RCRA'S PROPOSAL FOR RECYCLED MATERIALS

NEDA/RCRA proposes to establish in RCRA the authorization for a flexible pro-
gram to regulate and encourage the recycling of material that would, if discarded,
be solid waste or subjet to EPA's hazardous waste requirements.

Removal of regulato-y disincentives and adoption of a regulatory program specifi-
cally geared to reuse and recycling will contribute significantly to waste reduction.
A recycled materials program would govern those materials that, if disposed of,
would be regulated under Subtitle C or D of RCRA.

The principal elements of the new regulatory program would include:
" protection of human health and the environment;
" encouragement of maximum legitimate reuse and recycling of materials for

either direct reuse or energy recovery;
e use of flexible regulatory approaches to foster a balance between protection of

the environment and encouragement of recycling, so as to ensure that recycled ma-
terials are not disadvantaged in comparison to virgin or raw materials; and

* provisions to allow the States to administer the recycling program.
To eliminate disincentives to recycling while providing EPA with appropriate au-

thority to regulate such materials, RCRA should be amended to authorize EPA to
establish a regulatory program specifically for "recycled material." Any material
subject to this program would be exempt from the requirements of RCRA subtitle C
or D related to hazardous and solid waste. Such provisions would be consistent with
the intent of EPA's January 26, 1989 Proposed Pollution Prevention Policy state-
ment to fully utilize source reduction techniques and environmentally sound recy-
cling (54 Fed. Reg. 3845).

NEDA/RCRA has therefore developed several amendments to the Federal Re-
source Conservation and Recovery Act. Key among them are a new definition of "re-
cycled naterial" and the creation of a new and effective program for recycling, to be
administered under a new subtitle K governing recycled material.

New Definition of "Recycled Material"
The scope of RCRA should be clarified to distinguish between materials destined

for disposal and those destined for recycling. Materials currently covered under
closed-loop exemptions or other existing solid waste exemptions would not be regu-
lated as recycled material or as solid waste, such as those found at 40 CFR Part
261.2(e):

• materials that are used or reused as an effective substitute for a commercial
product

e materials returned to original or similar process from which it was generated
• materials used without reclamation to make a new product
A definition of recycled material is key to the program. The materials meeting

the definition and covered by the new recycling program would not be regulated as
waste.

The new recycled material provisions are needed in order to give EPA specific
guidance on the management and utilization of valuable materials that would other-
wise simply become part of a burgeoning.disposal problem in the United States.

Obviously, the recycling provisions must be carefully drawn to guard against
"sham" recycling, which is simply disposal without beneficial effect. Sham recycling
is the primary issue the environmentally active public focuses on when conceptually
evaluating the merits of recycling. Industry must therefore be particularly strong in
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its condemnation of the practice and should be united in support of vigorous en-
forcement of EPA regulations against sham recycling operators.

However, a more positive regulatory approach than has been proposed to date is
essentia! to achieve legitimate recycling. Practice and policy must be based on the
fact that most substances in their original product form are calmly accepted and
responsibly managed throughout the Nation every day. Just because such sub-
stances have been used in some way does not automatically render them a unique
threat. A balanced approach must be taken to permit maximum legitimate utiliza-
tion of materials that would otherwise become wastes. Such policies will conserve
resources, minimize wastes and foster creative re-utilization of materials, thereby
avoiding the creation of solid waste which must be discarded and the environmental
consequences of such disposal.

Performance Standards
The new program should be structured to rely upon the establishment of perform-

ance standards and direct management requirements rather than a complicated
permit program. In developing these new regulations, the EPA Administrator
should be required to examine whether the use of recycled material would have
greater impacts on the environment than the use of primary or virgin material.
Any differences in the regulation of recycled material should be based on those
greater impacts, so that use of recycled material would not suffer from a regulatory
disadvantage with respect to competing, virgin materials.

The definition of recycled material is intended to make it clear that these statuto-
ry provisions do not regulate the recovery of usable material from virgin products
and materials in initial processes. Direct reuse of material will be regulated in the
same way normal materials handling processes are treated. Special environmental
regulations should only be written to govern those aspects of recycling that involve
special concerns related to reclamation, energy recovery or use of recycled material
that produces adverse environmental consequences different than those of similar
virgin or raw products. (Manufacturing processes that represent a potential risk to
employees would, of course, continue to be regulated by OSHA, MSHA and other
appropriate agencies. Similarly, direct reuse would be governed by EPA and/or
State rules governing process operations.)

Certification
In order for any owner or operator of a facility or activity that stores or handles

recycled material to qualify for coverage under the new RCRA subtitle, a written
notice would be required to be filed with the Administrator for certification of ap-
proved recycling status. The notification and request forms would require a demon-
stration that the facility is in fact engaged in a legitimate recycling, not sham recy-
cling.

In connection with the storage of materials destined for recycling, the rules and
regulations of the Agency will also need to address so-called "speculative accumula-
tion" to reasonably limit the time over which such material may be stored prior to
recycling if storage goes beyond 180 days.

In determining whether a material to be recycled has economic value, the Admin-
istrator should also take into account the avoidance of costs related to disposal. Cer-
tainly the exorbitant cost of the disposal of certain recyclable materials, even if they
are sold at a modest cost for such purposes, is a legitimate factor in considering
whether the material has value to the recycler or subsequent user and to the gener-
ator who would otherwise be forced to dispose of the material at far greater cost.
Disposal itself has adverse consequences which muct be balanced against the use of
that material for some valuable purpose in lieu of total disposal. This new recycling
program should also contain appropriate provisions to allow the Administrator to
take into account any need for differing requirements if the material is recycled on-
site or off-site, and whether by the generator or another person.

The Administrator would certify a facility or activity as a recycling facility or ac-
tivity to be governed by this new subtitle if he finds that in the case of recycled
material:

(1) the use of such material does not or would not result in a significantly greater
potential to damage human health or the environment than would the processing or
use of a comparable replacement raw material, fuel or product in its original form
(including the adverse impacts if the material were disposed of instead); and

(2) such material has economic value as a raw material or product when com-
pared to the material it is replacing; or (3) such material is an effective substitute
f the material it is replacing.
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State Administration Option
Finally, the new program should contain provisions allowing the States to apply

to EPA for approval to administer the recycling program in lieu of the Federal Gov-
ernment. Administrative, civil and criminal penalties would be provided along with
inspection authority.

In sum, the key concepts to be embodied in the new recycling program include:
* protection of human health and the environment;
" maximize recovery, minimize waste;
* encourage maximum efficient use of basic resources;
* recycled materials are not treated as waste materials;
" foster recycling and remove current RCRA disincentives to recycling;
" a notification, certification and standards approach should apply (rather than

permitting);
" simplified administration generally; and
" States should be delegated authority to administer the program.

STATEMENT OF THE NATIONAL NEWSPAPER ASSOCIATION

The National Newspaper Association is the nation's oldest and largest newspaper
trade association. Founded in 1885, NNA represents more than 5,000 small daily
and weekly newspapers throughout the entire country, including more than 700 dai-
lies. Paper is one of the primary commodities of our trade and we are vitally inter-
ested in any legislation which would affect the availability of a ready supply of good
quality newsprint. We urge this Committee to oppose provisions of S. 976 which
would mandate use of a certain percentage of recycled newsprint.

NNA has favored newsprint recycling for many years and we have encouraged
otIr members to use recycled newsprint to the maximum extent possible. The news-
paper industry as a whole used about 14 percent recycled newsprint in 1989, an
amount that is expected to grow to 40 percent by 1993. Such an increase is possible
because recycling technology has improved over the last few years to make higher
quality paper grades available. It has become available because publishers have
pushed for it with their suppliers. Recycling efforts are market-driven. The newspa-
per industry supports the goals of protecting the environment and maintain a high
quality of life in this country.

The problem we have with the newsprint provisions of S. 976 is not really a dis-
agreement in principle but a disagreement with the means of reaching a common
goal. We strongly endorse the testimony of Robert Johnson, president of Newsday
who testified on half of the American Newspaper Publishers Association on June
6. The regulatory approach taken by S. 976 would unfairly penalize some newspa-
pers. We believe such an approach constitutes Federal manipulation of a private
market.

The proper area of concern should not be the recycled fiber content of newsprint
but the amount of newsprint which is diverted from the solid waste stream by what-
ever method. Whether it become box tops, insulation, packing material, animal bed-
ding, compost or recycled newsprint is irrelevant to the primary goal, which is the
reduction of material going into landfills. NNA believes this goal will best be met by
providing the widest possible range of markets for all recycled materials, including
newsprint. Therefore, we urge this Committee to reject Federal regulation of news-
print and give free market forces a chance to continue to work on their own.

In fact, it is counterproductive to encourage the recycling of old newsprint (ONP)
exclusively to recycled newsprint. When newsprint is recycled, some fibers (about 20
percent) are broken and filtered out. The remaining ones are shorter, flatter and
break more easily. With each cycle of use, the paper becomes lower in quality. After
several cycles, this paper would be rejected as too poor a quality for the manufac-
ture of newsprint. Yet it could be used in packaging, animal bedding, insulation and
a number of other goods, instead of newsprint.

Requiring that publishers use a particular percentage of recycled newsprint chan-
nels ONP into one market, whereas just providing goals for use creates more flexi-
bility in developing markets and provides more potential for growth. This Commit-
tee has an opportunity to develop an expanded vision of what recycling means-not
just turning old goods into new versions of the same, but into entirely different
products. The support of mandates that will tie up the ONP market, will hinder en-
trepreneurs with fresh ideas for ONP who may find themselves unable to obtain a
steady supply of material to produce their products. Federal regulation introduced
during a time of rapid market change could actually interfere with the movement
toward more recycled content in the future.
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Although many communities have begun recycling programs, there are not
enough deinking mills in operation to process the material into recycled newsprint.
Yet, we are operating in a marketplace where every available piece of recycled
newsprint already has a buyer. If mandates are put into place, the small newspaper
publisher who wants to move to recycled paper may be unable to do so because the
available supply has been bought up by a larger newspaper in that area.

Mandates, because they would force greater demand than the deinking mills
could meet, might create an artificial market situation in which recycled-content
paper could cost more than it should. If this happens, publishers will have a disin-
centive for moving to the maximum level of recycled newsprint-one that would not
occur if the market were allowed to operate naturally.

It would be more productive for Congress to encourage grassroots responses to the
problem of solid waste rather than try to expand Federal regulation. Those newspa-
pers in the northwest may find it fairly easy to obtain recycled newsprint while
newspapers in the east may have significantly more difficulty. It may be more prac-
tical and economical to sell old newsprint (ONP) to a local manufacturer who may
use it for paper bags rather than transport it to Canada for denking it could be
sold. For instance, a farm town in Wisconsin may be able to sell its entire supply of
ONP to dairy farms as animal bedding.

Not only do solutions vary by region, but they vary by the size of the business
involved. Even if a small business exemption is included in a final bill, the creation
of an artificially tight market for recycled paper will cause difficulty for small news-
papers since the available supply of recycled ONP is likely to have been bought up
by larger newspapers. Larger publishing companies, because they buy in bulk and
have the resources to invest in paper mills and support long-distance transportation
to those mills, can negotiate much more favorable terms for contracts than the
small community daily publishers.

Our members consider themselves good citizens and, as an industry, we are taking
an active part in environmental issues. Many local and regional recycling task
forces throughout the country include publishers of local newspapers. In addition,
these newspaper publishers are working hard to educate their communities about
the need for recycling.

Community newspapers provide many vital services to their communities. They
publish notices of public hearings, legal notices, school schedules, announcements of
the meetings of civic organizations, and information about local election issues.
They, not the large metro dailies, are the watchdogs of our local school boards, tax
boards, etc. Their editorial products are subscribed to or requested by those who re-
ceive them. It is frustrating-and not fair-for them to see themselves singled out
under this bill, while other paper products such as magazines, advertising circulars,
catalogues, phone books and other materials which have a much poorer record of
environmental responsibility are excluded from the bill.

Newspapers oniy make up about five percent of the solid waste stream, down
from eight percent in 1986. They have a very high recycling rate with nearly 6 mil-
lion tons of ONP being recycled into newsprint and other products in 1990. And this
has been consumer-driven change, not one guided by the Federal Government. The
oversupply problem municipalities are now facing is a temporary one which will dis-
sipate as new deinking mills begin production. The enactment of Federal regulation
to fix such a shortterm problem would be like using an elephant gun to kill a mos-
quito-an overuse of firepower. Thank you for providing us with an opportunity to
submit this statement for the record.

STATEMENT OF THE PAPER RECYCLING COALITION

The Paper Recycling Coalition (PRC) includes companies that manufacture 100
percent recycled paper and paperboard. These companies are Field Container Corpo-
ration, Garden State Paper Company, Inc., Halltown Paporboard Company, The
Newark Group, Newman & Company, Inc., Rock-Tenn Company, Sonoco Products
Company, Southeast Paper Manufacturing Company, Waldorf Corporation, and
White Pigeon Paper Company. The PRC's mission is improving the public's under-
standing of the paper recycling industry and assisting legislators and regulatory
agencies in addressing Federal policies which alfect the industry's goals. The PRC's
goals are managing our material resources and maximizing paper recycling to the
fullest extent economically and technically feasible.

With 39 mills and 271 plants nationwide, PRC member companies have over
21,000 employees in 35 States. (Attachment 1 is a roster of companies and facilities.)
Member companies consume approximately four million tons of recovered paper an-
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nually. This paper is purchased from municipalities, b:okers, non-profit organiza-
tions, private vendors, publishers, individuals, and converting plants.

One year ago these ten companies which manufacture 100 percent recycled paper
and paperboard products recognized they had a vital interest in informing Congress
and other decision makers about paper recycling from the perspective of manufac-
turers who have been in the business for decades, and some for over a hundred

ears. Many PRC member companies are small family owned businesses. All mem-
rs of the PRC are also members in good standing of the American Paper"Institute.

The PRC has witnessed the growth and explosion of interest in the purchase of recy-
cled paper products. Based on the member companies' history in the business and
position in the marketplace, the PRC believes they are uniquely qualified to advise
the Congress on what works and what doesn't work in the marketplace. The PRC
shares with Congress the goal of increasing the recycling of recovered papers which
are currently being landfilled and to maximize the manufacture of recycled paper
and paperboard to the fullest extent economically and technologically feasible.

The Senate Environmental Protection Subcommittee's efforts to address the na-
tion's disposal crisis and options to reduce the amount of solid waste requiring dis-
posal are recognized and commendable. Recycling is an important means of reduc-
ing the volume of materials which must be disposed. The meaning of the term "re-
cycling" appears to be simple and straight-forward. However, recycling is actually a
complex process with many technical and economic components. In practice, "recy-
cling" means any process by which materials which would otherwise become solid
waste or materials recovered from the solid waste stream are separated, collected,
processed and reused or returned as a product to the marketplace.

Recycling is a process or a cycle. No one element is "recycling" in itself. Put if
any element is missing, there is no recycling. Yet we tend to view each element-
separation, collection, processing and use as a raw material-as "recycling". Recy-
cling is completed when the recovered material is used in the manufacture of a
product. While we all play an important role, no one of us, on our own, is the "recy-
cler".

Recovered materials should be clearly excluded from the definition of solid waste
and remain completely outside the authority of solid waste regulation

The increased manufacture of recycled paper and paperboard products may miti-
gate the solid waste management problem, but that manufacture is not solid waste
management. Our facilities do not process solid waste and as such should not, as
proposed in S. 976, be included in State solid waste management plans, or be re-
quired to obtain solid waste permits. Recycled paper converting and manufacturing
facilities already currently must comply with Federal, State, and local environmen-
tal protection requirements.

We do not use one pound of waste in our manufacturing and converting plants.
As manufacturers we utilize recovered paper as a fibrous raw material in the pro-
duction of new paper products. We process millions of tons of recovered materials at
our mills each year. Most of these raw materials were diverted from or source sepa-
rated from the solid waste steam. Therefore, they never become solid waste. Some of
our raw materials are recovered from the solid waste stream. In each case the'y
ceased to be solid waste and become recovered materials. In every case, when re'-
ered materials arrive at our facilities they are processed and used. Every pound of
recovered material that we use would have otherwise become solid waste and could
have required land disposal.

While S. 976 has conceptually opened the door to this important distinction-that
the entire paper recycling manufacturing process is not the management of solid
waste-the measure must be made more clear. Recovered materials are important
commodities, not solid waste. While not explicitly included in the current definition
of solid waste in RCRA, a primary objective of the RCRA reauthorization process
should be the clear and precise distinction between recovered materials and solid
waste. Facilities which engage solely in managing recovered materials, and which
already comply with Federal, State, and local environmental regulations should not
be further regulated.

The PRC urges the committee to review recent progressive State legislation which
makes this distinction. The States which distinguish between recovered materials
and solid waste are: Georgia, Kentucky, Louisiana, Tennessee, South Carolina and
Missouri.

The provisions in S. 976 create the potential for restricting or prohibiting the
transport of recovered materials to PRC facilities if a State fails to develop, imple-
ment, and/or enforce its solid waste plan. The PRC's manufacturing activities
should not be reliant on the progress or lack of progress of a State to meet its solid
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waste management responsibilities. The current land disposal crisis and the en-
trenchment of the NIMBY syndrome have inhibited the States' ability to meet any
specific solid waste reduction or national recycling goals Therefore, the provisions in
S. 976 which would restrict or preclude access to and delivery of re.,overed materials
to our facilities can serve only to create and entrench uncertairy in the market-
place which in turn dampens any enthusiasm for expanding or creating new recy-
cling capacity.

The PRC has considered what Federal legislation would be hepful in increasing
the amount of materials recovered, their utilization, and increasing demand for the

urchase of recycled paper and paperboard products. Foremost would be the estab-
ishment of uniform national definitions for recycling, recovered paper, recycled

paper and recycled content paper.
These definitions will directly impact on the collection of recovered paper and the

manufacture of recycled paper and recycled content paper. The unintended impact
of S. 976 by i-cluding recycling manufacturing facilities in solid waste management
and the reporting and administrative requirements imposed would be to make recy-
cled paper products less competitive. S. 976 does provide an opportunity to distin-
guish between solid waste and recovered paper. In creating subcategories of solid
waste, the potential for excluding recovered paper from "solid waste' is presented.
The distinctions between reclamation, recycling, and, toxics use and source reduc-
tion needs further review. Any consideration of solid waste transportation bans
should be carefully established in order to avoid the potential for disrupting deliv-
eryof recovered paper to our plants.

However, the PRC does not suggest that these distinctions apply to hazardous ma-
terial nor does it challenge the obligation government has in protecting public
health and safety by overseeing the proper planning and execution of solid waste
functions.

To highlight the PRC's position we emphasize that
* Recycling is a completed cycle or process, the end point of which is the manu-

facture of products.
* Recovered materials encompass materials that have not been mixed with solid

waste, either because they have diverted from or source-separated or otherwise re-
moved from the solid waste stream.

* Recovered materials are not solid waste and the raw material for recycled
paper manufacturing is recovered papers and not solid wastes.

e Recycled paper manufacturing facilities are not solid waste management facili-
ties. They should not be included in solid waste regulatory or permitting require-
ments or waste transportation bans because they were never part of the solid waste
management system.

Since S. 976 introduces subcategories for solid waste, the opportunity should be
taken to distinquish recovered materials from solid waste. The PRC has developed
definitions which if adopted would provide a foundation for addressing this distinc-
tion in RCRA (See Attachment II.)

Toxics Use and Source Reduction
The manufacture of recycled paper products should be viewed as source reduction

since the recovered materials were diverted or reclaimed from the solid waste
stream and, if not utilized, would require disposal. To restrict issuance of construc-
tion and/or environmental permits to the achievement of an arbitrary national
source reduction goal over which a facility has no control will serve as a disincen-
tive to make any substantial capital commitment to building new or expanded facili-
ties to utilize recovered paper in the manufacture of recycled paper. Moreover, such
a linkage raises the specter of unwarranted Federal intrusion into management's
decisionmaking and production processes. The PRC is also concerned that should a
commodity specific utilization rate not be achieved, the PRC's products could con-
ceivably not be considered as "recycled paper".

In S. 976 if recovery of paper rates are not achieved, then interim goals are estab-
lished which take into account the recovery of materials. For example, sawdust and
recovered fiber from sludges might not be credited in the first accounting, but
should an arbitrary recovery rate not be achieved, such materials could be counted
toward meeting interim recovery requirements. The determination of recycled con-
tent could vary in time and location and allow for sawdust to be included on a na-
tional or regional basis if interim goals are established. The ASTM is presently ad-
dressing the issues of determining recycled content and accounting for the recovery
of materials other than paper in the papermaking process. Therefore, the PRC
strongly urges that the subcommittee allow this consensus process to continue and
resolve these issues.
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Standardization Process
The PRC advocates the development and adoption at the national level of per-

formance-based standards for recycled paper and recycled content paper and paper-
board products. Performance-based standards assist in the competitive marketing of
paper products comprised of recovered paper. Consumers can then make the deci-
sion between two products, one recycled and one from virgin materials. The PRC
encourages the U.S. EPA to support development of ASTM to develop performance-
based standards. An Executive Order already exists which embodies this tenet.

Standards which address the source of recovered materials inherently preclude or
favor certain recovered materials regardless of their composition or quality and in-
hibit the ability to utilize these materials in the production of products meeting per-
formance requirements. Such source-based requirements such as "pre/post con-
sumer" are counterproductive to recycling and have the unintended consequence of
making certain recycled paper products more costly, and thereby less competitive-
regardless of whether or not product performance requirements are met.

If commodity specific recycling rates are not met by December 31, 1995, the Ad-
ministrator, U.S EPA, is charged to promulgate for each paper grade standards for
minimum recycled materials content. This provision in S. 976 imposes a significant
and costly administrative requirements on any manufacturer that utilizes recovered
paper. This provision discriminates against those manufacturers that meet or
exceed minimum content requirements versus those who opt not to produce any
product with recycled content. Consequently PRC member companies would be
placed at a severe market disadvantage at present and in the future.

In addition any standard which distinguishes between sources of recovered mate-
rials can only serve to confuse potential vendors of recovered materials, purchasers
of recovered materials and ultimately purchasers of recycled paper products. A
'single tier definition for recycled paper" is essential. S. 976 addresses this issue in

its references to "deinking" and "post consumer waste". Therefore, S. 976 should
eliminate any two-tiered approach and increase recovery of paper presently being
landfilled. The PRC in recent months has been encouraged by the efforts of the Re-
cycling Advisory Council to address the technical and institutional barriers present-
ed by the term "post-consumer waste" and has submitted recommendations to the
RAC supporting development of national uniform definitions and a one-tiered ap-
proach to crediting recovered paper. Moreover, the American Society for Testing
and Materials (ASTM) has had underway development of standards for recycled
paper products and given the reference to ASTM in S. 976. we encourage the sub-
committee to review the efforts of the ASTM.

It is important to note that mill broke from 100 percent recycled product is 100
percent recycled mill broke. Mill broke has the content of the product it is taken
from. The bill's distinction between reclamation and recycling is confusing and not
conducive to increased utilization of materials which otherwise would be disposed.
In contrast, the bill's definition of "recycling" is unclear and potentially could allow
the crediting of the reuse of overstock virgin paper products prior to distribution as
either recycling or source reduction.

The PRC opposes minimum content standards and questions whether the specific
commodity utilization rates will have any measurable impact on the volume of solid
wastes requiring disposal. Minimum content requirements create an disincentive to
increased use of recovered paper and is a market disadvantage to those vendors
whose products exceed minimum content requirements.
Uniform Labels and Symbols

The PRC believes that a major objective in a RCRA bill must be to provide uni-
form information across the Nation which facilitates recycling. This guidance takes
the form of definitions, standards, labelling guidelines, and education that together
constitute clear and understandable rules of the game. Recycled products and pack-
aging are marketed and distributed nationwide. But wellmeaning guidelines adopt-
ed by individual States create a patchwork quilt of regulatory requirements. The
unintended consequence is confusion and misrepresentation surrounding recycling
and recycled products.

Specifically, the PRC calls for uniform guidelines to govern a voluntary program
of product and packaging labelling. The recycled paper industry has maintained the
long recognized "chasing arrows" symbol to identify products made entirely from
recovered paper. Any label used to indicate the recycled content of a product or
package containing some virgin fiber should carry a percentage indicating the recy-
cled content. Without a steady supply of virgin fiber, paper recycling could not
occur, since paper cannot be recycled indefinitely.
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Standards and definitions must be uniform across the country. If marketers and
distributors cannot be certain their products or packaging meet the differing envi-
ronmental requirements of various locations, they may choose not to indicate recy-
cled content or other important qualities. Even worse, they may choose not to use or
provide recycled packaging or products because of the confusion and cost of satisfy-
ing different requirements.

The unintended consequence of the patchwork quilt is that everyone loses. Manu-
facturers, distributors, retailers, and consumers lose confidence and patience with
cenllicting information carried by labels, standards, and public education programs.
Progress toward increasing demand for recycled paper and recycled content paper is
inhi and recycling goals remain beyond reach.

Education must be increased nationwide as well. It is the key to increasing the
overall level of recovery, recycling, and purchase of recycled paper products. The
PRC strongly supports a program to educate the public in initiating and maintain-
ing participation in efforts which divert or recover materials from solid waste, and
in achieving the recovery of high quality materials. Programs must stress the differ-
ences between recycled paper and recycled content paper and that recycled products
are not inferior to products made with virgin content. National coordination is nec-
essary to avoid the presence of conflicting or erroneous messages in the public
domain.

The PRC strongly opposes mandatory notification and reporting requirements on
materials use and labelling.
Minimum Content Standards

Before the subcommittee embarks on measures designed to "jump-start" markets,
the PRC believes that existing impediments to recycling first be removed and al-
lowed time to work. Providing unfettered access to recovered materials, uniform
definitions and labelling requirements and providing a single standard for recycled
content would greatly increase the markets for the recycled products. Therefore, the
PRC does not advocate setting standards for minimum recycled content in products.
Upon initial consideration, minimum content requirements appear to be a positive
step to increase the utilization of recovered materials. In practice, however, many
manufacturers will treat these minimum recycled content requirements as a "maxi-
mum". In short, many manufacturers will be enticed or forced to reduce total recov-
ered paper content in their product lines in order to remain competitive. The con-
cept of minimum recycled content is analogous to a pass/fail system of grading. The
incentive is merely to pass rather than to strive for 100 percent recycled paper. And
for those manufacturers who currently produce 100 percent recycled pa 'er products,
minimum content requirements become a competitive advantage for those vendors
whose products have less than 100 percent but who can label their products "recy-
cled paper". A more accurate description is "recycled content paper".

In S. 976 the U.S EPA and the U.S DOC can determine minimum content stand-
ards for a commodity either by product category or an aggregate of products. De-
pending upon the method for calculation, an aggregation can be accomplished that
allows products not currently containing significant per cent of recycled content to
be combined with products with 100 percent recycled content in order to achieve the
desired "recycling rate". The end result is that there is no incentive created to in-
troduce recovered paper into the production of the former products and disadvan-
tage for the latter. The PRC believes that every pound of recovered paper should be
counted in determining recycled content. The PRC believes that achievement of na-
tional recycling goals will be thwarted by the imposition of differing definitions and
product requirements State to State and region by region.

The PRC believes that every ton of recovered paper should be credited regardless
of source. The PRC does not support Federal mandates on minimum content but
does support methods which encourage crediting recovered paper usage as either
"recycled paper" that is, 100 percent recovered paper content, or "recycled content
paper" and appropriately labelled.

Additionally, the PRC does not advocate mandatory minimum content require-
ments. The PRC supports a pro rata or formula basis, which would permit paper
recyclers to qualify for any benefits based on the percentage of "recovered paper"
and "recovered material" content in their products. An aggregate content formula
for all recycled goods can be used in determining the content requirements for pro-
curement purposes. In establishing purchasing guidelines for recycled and recycled
content paper, the standards should be based on the tokC amount of recovered fiber.
For example, a purchase of 100 tons of various grades of paper such as paper towels,
packaging and tissue may consist of varying ranges of recovered paper content. The
purchases may include:
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EaMple I:
O tons ....................................................................... @ 100 percent recycled paper 10 tons

10 tons ....................................................................... @ 50 percent cyc content paper = 5 tons
20 tons ....................................................................... @ 70 pert it recycled content paper 14 tons
60 tons ....................................................................... @ 35 ; cent recyc k,1 content paper = 21 tons

Overall recycled paper content ........................... 50 tons

Toti per cent recyced content paper pWr : 50 tons - t00 Ions = 50 peait

However, the goal could also be met by the following purchase:

Examile II:
50 tons ....................................................................... @ 100 percent recycled content paper = 50 tons
50 tons ....................................................................... @ 0 percent recycled paper content = 0 tons

Overall recycled content paper ........................... 50 tons

Toa per cent reeled content paper purchase. 50 tons - 150 tons = 50 percent

Or the goals could also be met by the following purchase:

Example III:
100 tons ..................................................................... @ 50 percent recycled content paper - 50 tons

Total per cent recycled content paper purchased 50 tons - 100 tons = 50 percent

Federal Procurement
The PRC supports Federal agencies' purchase of recycled paler products. Elimina-

tion of the "post-consumer" content requirement in U.S. EPA s procurement guide-
lines is critical not only at the Federal level but also at the State and local levels
since many government organizations emulate Federal procurement requirements.

Conclusion
The Subcommittee has embarked on an important undertaking-with market

trying to increase the recovery of materials and the recycling of greater quantities
of recovered paper. The PRC shares that goal, and its members are prepared to offer
oifer further information and data as requested in the development of S. 976. We
believe that increasing the supply of recovered materials alone does not automati-
cally result in an increase in the products being manufactre recycling and the pur-
chase of those products.

For recycling to increase, these factors must be addressed:
1. Increasing and sustaining demand for recycled paper products.
2. The need for an adequate supply of quality raw materials.
3. Unimpeded access to that supply of recovered paper by the recycling industry.
4. The development of adequate capacity to process these raw materials in the

manufacture of new products of acceptable quality.
5. 'The establishment of uniform national definitions and performance-based prod-

uct standards.
6. Guidelines for the voluntary labelling of recycled paper products that is accu-

rate and easily understood.
7. The creation and support for increased market demand for recycled paper prod-

ucts.
All of the aforementioned conditions must be addressed and accomplished in

order to allow this industry to continue to utilize existing capacity to produce recy-
cled paper products; and, to phase in expansion of new capacity in accord with
market demand for our products.

The PRC appreciates this opportunity to provide written testimony for the hear-
ing record and is available to provide additional information to the subcommittee
and participate in the process of developing a RCRA bill.
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ATrACHMENT I

PAPER RECYCLING COALITION OVERVIEW

The Paper Recycling Coalition (PRC), formed in 1990, includes companies that
manufacture 100 percent recycled paper and paperboard. The mission of the PRC is
to improve the public understanding of the paper recycling industry and to assist
legislators and regulatory agencies in addressing Federal policies which affect the
industry's goals.

The PRC is made up of the following ten member companies: Field Container Cor-
poration, Garden State Paper Company, Inc., Halltown Paperboard Company, The
Newark Group, Newman & Company, Inc., Rock-Tenn Company, Sonoco Products
Company, Southeast Paper Manufacturing Company, Waldorf Corporation, and
White Pigeon Pape. Company. With 39 mills and 271 plants nationwide, PRC
member companies have over 21,000 employees in 35 States. Member companies
consume approximately four million tons of recovered paper annually. This paper is
purchased from municipalities, brokers, non-profit organizations, private haulers,
publishers, individuals, and converting plants.

The Coalition works to identify specific issues which involve and impact our in-
dustry. At the center of those issues are some unifying ideas. First, recycled paper is
composed entirely of recovered paper. Paper products composed of virgin material..
recovered paper, and/or recovered materials should be termed recycled content
paper. While credit should be given for every pound of recovered paper, regardless
of its source, the increasingly familiar chasing arrow symbol should be applied only
to 100 percent recycled paper products.

The PRC emphasizes that its input materials are recovered paper and recovered
materials and are not solid waste. To this end the PRC believes that State and local
waste management programs should continue to address the collection and disposi-
tion of solid waste and in no way should control the flow of recycled commodities.
Finally, the PRC supports Federal preemption for definitions and standards of re-
covered materials and recycled paper products, but in no way supports or seeks fi-
nancial subsidies for recovering paper and materials or producing recycled paper
products.

These ideas address not only Federal legislation, but also concepts and actions
which will help the Coalition take a responsible role as our industry works with
other organizations and individuals interested in public policy goals that involve re-
cycling. The Coalition can act as a resource, providing data and valuable examples
of how recycling currently works as a successful component of good materials man-
agement.

As government moves from a passive to active participant in the solid waste man-
agement system, mandated regulation which dramatically affect the recycling in-
dustry have and will continue to be introduced. Given the numerous agencies which
address this important issue, and its complicated nature, the PRC is committed to
providing regulatory agencies and legislative representatives and their staffs with
timely and authoritative information. to allow them to make decisions in an in-
formed and responsive manner.

COLLIER, SHANNON & SCOTT
WASHINGTON, DC.

October 1, 1991
Hon. Max Baucus
United States Senate
Chairman, Subcommittee on Environmental Protection, Committee on Environment

and Public Works, Washington, DC.
DEAR SENATOR BAUCUS:

This written testimony is submitted on behalf of the Steel Manufacturers Associa-
tion ("SMA") in response to proposed legislation that would amend the Resource
Conservation and Recovery Act ("RCRA'). SMA is a North American Steel trade
gup representing the interests of 52 steel companies, 43 of which are in the
United States. In 1990, SMA member companies produced approximately one-third
of all U.S. steel products. Most of the members of SMA are identified as market
mills or mini mills. These mills melt scrap metal in electric arc furnaces ("EAFs")
to produce various carbon steel products.

Each year the steel industry recycles more than 100 billion pounds of secondary
steel materials including shredded automobiles, discarded appliances and cans, as
well as recirculated scrap generated within the steel industry. A significant quanti-
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ty of recycled scrap contains relatively small concentrations of zinc, lead and cadmi-
um. Although zinc, cadmium and lead are used to provide certain types of steel with
corrosion-resistant properties, these metals are not useful ingredients in most
grades of carbon steel. Instead, the cadmium, lead and zinc in recycled scrap metal
are emitted from steelmaking furnaces in the form of EAF dust which is captured
by hoods and collected in emission control baghouses. The collected EAF dust is reg-
ulated by EPA as K061, a hazardous waste. Each year, approximately 500,000 tons
of EAF dust or K061 are generated by steel companies in the United States. The
vast majority of K061 generated in the U.S. is currently recycled by the Horsehead
Resources Development Company ("HRD") by high temperature metals recovery
("HTMR") of zinc, lead, and cadmium.

The steel manufacturing industry provides an invaluable environmental service
by recycling scrap metal into valuable steel products and producing metal rich emis-
sion control dusts that are processed to recover lead, cadmium, and zinc. It is criti-
cal that Congress refrain from imposing additional regulations that would break the
effective chain of steel recycling and result in the wasteful land disposal of valuable
scrap metal or zinc rich EAF dusts.

I. THE RECYCLING OF METAL RICH SECONDARY MATERIALS SHOULD BE REGULATED LIKE
COMPARABLE METAL PRODUCTION PROCESSES USING PRIMARY MATERIALS AND NOT

LIKE WASTE TREATMENT

A. Recycled Scrap Metal
Recycled scrap metal is currently exempt from regulation as a hazardous waste.

40 CFR § 261.6(aX3). This exemption is based on the Environmental Protection
Agency's ("EPA's" or "the Agency's") recognition that recycled scrap metal is an
effective substitute for virgin ore and does not pose a threat to human health and
the environment.

S. 982 includes within the definition of a regulated "solid waste" all material that
is discarded or recycled, except if recycled as part of a closed loop process or a direct
reuse manufacturing process. This broad definition of "solid waste" would include
recycled scrap. Similarly, S. 976 would define recycled "hazardous secondary materi-
als' as "hazardous wastes." S. 976 would require EPA to establish new recycling
regulations that would effectively supplant the current rerliatory exemption for re-
cycled scrap metal. Consequently, any recycled scrap metai that exhibits a hazard-
ous characteristic (such as toxicity for lead, cadmium or benzene) would become sub-
ject to hazardous waste regulation under S. 982 or S. 976. This would mean that
scrap yards could become subject to hazardous waste storage and transportation re-
quirements and steel manufacturers that recycle scrap could become regulated as
hazardous waste storage and treatment facilities. The significant increased costs as-
sociated with recycling scrap metal that was regulated as a hazardous waste would
induce steel manufacturers to refuse some scrap in favor of virgin materials.

If environmental regulations are adopted that thwart the recycling of scrap
metal, the environmental consequences would be disastrous. This is because the 100
billion pounds of scrap metal that is currently recycled (which is equivalent in
weight to nine million cars) would be landfilled or abandoned. This would result in
an increased demand for scarce landfill space as well as an increase in mining oper-
ations that are detrimental to the environment. Consequently, it is critical that re-
cycled scrap metal not become regulated as a hazardous waste.

B. Recycled EAF Dusts
As several SMA companies indicated in letters expressing their intent to partici-

pate in EPA's 33/50 industrial toxics project ("ITP"),' the ability of electric furnace
steel producers to recycle their hazardous wastes is almost entirely dependent on
the continued viability of the HTMR recycling of EAF dusts. Operations that ther-
mally recycle EAF dusts closely resemble and effectively compete with smelting op-
erations that extract zinc, lead, and cadmium from virgin ore. If the additional envi-
ronmental compliance costs imposed on recyclers of EAF dusts exceed costs incurred
by processing virgin ores, the effective thermal recycling of EAF dusts will no
longer be cost competitive. Such prohibitively expensive compliance costs would
result if HRD and other recyclers of EAF dusts had to comply with the burdensome
operating standards and permitting requirements currently applicable to hazardous
waste treatment and disposal facilities.

IPursuant to EPA's request, these SMA companies have voluntarily agreed to reduce by 50
percent their emissions of certain targeted pollutants.
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Although they are different in their approach, both S. 976 and S. 982 would regu-
late industrial recycling as a subcategory of waste management. This approach rests
on the mistaken premise than an operation which reclaims hazardous materials pre-
sents the same environmental risks as hazardous waste treatment/disposal. Instead,
recycling operations that recover metals from secondary materials should be regu-
lated like comparable metal production processes using primary materials as feed-
stocks.

ii. THE "DERIVED FROM" RULE SHOULD NOT BLINDLY APPLY TO RESIDUES GENERATED
FROM THE RECYCLING OF LISTED HAZARDOUS WASTES

Currently, wastes derived from the treatment of listed hazardous wa-es continue
to be regulated as hazardous wastes. S. 976 would expand the scope of this "derived
from" rule to all slags or residues generated from the "recycling' of listed hazard-
ous wastes. This blind application of the derived from rule fails to recognize that
recycling removes and recovers many of the metals or other ingredients responsible
for the original listing of the feedstock materials as a hazardous waste and typically
neutralizes the potential for any remaining contaminants to leach. For example, the
recychng of EAF dusts through metal recovery generates an iron-rich slag which is
virtually inert and is sold and effectively used in cement production, as an aggre-
gate product or as an antiskid product. If companies that recycle K061 must store
and dispose HTMR slag as "derived from" hazardous wastes, then the thermal recy-
cling of EAF dusts will become so expensive that it will no longer be economically
viable. Consequently, the 500,000 tons of metal rich EAF dusts that are currently
recycled by HTMR would instead be stabilized (doubling or tripling their volume)
and landfilled. This may be good business for waste treatment companies, but it
does not make good environmental sense. The resulting loss of recycled metals and
aggregate product would also increase the mining of virgin materials and thereby
contradict a primary purpose of RCRA which is resource conservation and recovery.

SMA recommends that RCRA reauthorization legislation establish a de minimis"safe" level fo: hazardous waste constituents, below which the "derived from" rule
would no longer apply. Alternatively, residues generated in furnaces that recycle
secondary materials solely for metals recovery and therefore closely resemble pro-
duction processes should be exempt from the application of the "derived from" rule.

I1. CORRECTIVE ACTION REOUIREMENTS SHOULD BE BASED ON THE POTENTIAL FOR
INDUSTRIAL CONTAMINATION AT THE FACILITY BOUNDARY

S. 976 would include corrective action within the standards for recycling. Because
the recycling requirements "shall protect human health and the environment *o the
same degree as the requirements that are applicable to the transfer, storage, or dis-
posal of hazardous waste," it appears that the legislation contemplates a corrective
action scheme identical to that established under RCRA section 3004(u). Section
3004(u) requires that every person seeking a permit under Subtitle C take corrective
action for all releases of hazardous waste or constituents from any solid waste treat-
ment, storage, or disposal facility. In its proposed regulations for corrective action,
EPA appears to favor a point of compliance at the boundary of each solid waste
management unit ("SWMU") at a facility. However, human health and the environ-
ment can be protected by meeting ground water standards at the property boundary
of the entire facility, rather than at each unit boundary. The significantly higher
costs of meeting ground water standards at each unit boundary does not provide a
proportionately higher degree of protection than regulation at the facility boundary.
Consequently, corrective action requirements should not impose unnecessary and
costly requirements at each SWMU within the facility.

IV. FLEXIBLE FINANCIAL ASSURANCE MECHANISMS SHOULD BE DEVELOPED FOR THE RCRA
CORRECTIVE ACTION PROGRAM RATHER THAN USING THE CLOSURE AND POST-CLOSURE
CARE MECHANISMS

EPA's proposed corrective action regulations raise a second issue concerning fi-
nancial assurance. Under these regulations, companies must provide financial assur-
ance for the costs of performing corrective action. It is likely that the financial as-
surance mechanisms that will be used for corrective action are identical to those set
forth in 40 CFR Parts 264 and 265 for closure and post-closure care. This scheme
would not be appropriate for corrective action primarily because costs associated
with corrective action, are considerably greater than those for closure and post-clo-
sure care. Inflexible financial assurance requirements for corrective action could de-
plete a company's existing funds and thus threaten the availability of funds for clo-
sure and post-closure care. Consequently, new financial assurance requirements that
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provide a flexible means to demonstrate financial assurance should be developed for
the RCRA corrective action program.

V. USED OIL SHOULD NOT BE REGULATED AS A HAZARDOUS WASTE

Because oil is widely used as a lubricant in steel plant operations, used oil is
present in many wastes and recyclable materials produced by steel plants. If used
oil were listed as a hazardous waste, millions of tons of otherwise nion-hazardous
materials in the steel industry, including ferrous scrap, wastewater treatment plant
sludges, wastewater, and mill scale would be classified as hazardous wastes under
EPA s "mixture rule".2 Classification of these materials as hazardous wastes would
create tremendous waste management problems for the steel industry and add need-
less operating costs. Furthermore, the classification of used oils as a hazardous
waste would discourage or inhibit the beneficial recycling of used oils and other ma-
terials that contain incidental quantities of used oils.

S. 976 appropriately does not list used oil as a hazardous waste. Those oils that
exhibit a hazardous characteristic or are used as fuels and fail to meet used oil spec-
ifications are effectively regulated under existing requirements. EPA has recently
proposed comprehensive regulations governing used oil recycling. Congress should
allow EPA to complete this important usted oil rulemaking under the existing RCRA
authority.

In reauthorizing RCRA, Congress should create incentives to recycling metal rich
secondary materials generated or processed by the steel manufacturing industry.
Otherwise, these valuable secondary materials will have to be disposed filling up
scarce landfill space and increasing mining operations that are detrimental to the
environment.

SMA appreciates the opportunity to submit written testimony. Please contact us
if you have any questions or concerns.Sincerely,

JOHN L. WIT-rENBORN

WILLIAM M. GUERRY, JR.

STATEMENT OF WHIRLPOOL CORPORATION

Whirlpool Corporation, the world's largest manufacturer of major home appli-
ances has comments and concerns regarding the Resource Conservation and Recov-
ery Act Amendments of 1991 (S. 976). We are a company with facilities in 24 coun-
tries, and we distribute our products to over 90 countries. In the U.S., we have 10
manufacturing -facilities in 7 States.

At the outset, we would like to state our support for the broad goals of existing
solid/hazardous waste regulation. We also support the intent of these RCRA amend-
ments. Howgypr_.,ewquestion the need for a number of provisions contained in this
draft legislation.

Our specific concerns are as follows:

Surveys [Section 5008(a)1)]
This section would require that the Administrator (EPA) survey a representative

sample of hazardous waste generators to determine the nature and extent of hazard-
ous substances use, production, and consumption. It would also be used to determine
toxics use, source reduction, and planning.

In spite of provisions in this section, to "avoid duplication of lata" the EPA is
currently receiving (or will receive) much or all of this information under current
provisions of existing law. We request that this section be deleted.

Generator Toxics Use and Source Reduction Plan [Section 5008 (c)]
This section requires those reporting under section 313 (of the Emergency Plan-

ning and Community Right-To-Know Act) to prepare and submit toxics use and
source reduction plans. The "quantification of the amounts and types of hazardous
substances manufactured, processed or otherwise used for each production unit, and
the quantity of solid and hazardous waste generated" [Section 5008(cX3XD)] would be
a part of such new reports/plans. We submit that these new reporting burdens are
either redundant or unnecessary. They are redundant because the Toxic Release In-
ventory Report and the Biennial Report already contain much of this information.
Other information is unnecessary. The reporting of hazardous materials "processed

2 The mixture rule designates a solid waste as hazardous if it is a mixture of a solid waste and
one or more listed hazardous wastes.
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or otherwise used" should not be a concern, if such materials do not enter the envi-
ronment. Often, a hazardous material, once placed on a unit, becomes inert (i.e.,
paint). Reporting "used" hazardous waste materials, that are integral to new con-
sumer products and pose no environmental or health hazard, is counterproductive
to the intended purposes of this legislation. As such, we request that this section be
stricken.
Numerical Goals and Training [Sections 5008(cX3) (E) and (F)]

The two- to five-year numerical goals will pose some difficulty. First, they will be
difficult to establish, since technologies and processes vary widely from industry to
industry. Second, even within a given industry, there will be wide diversity in the
source reduction practices. Thus, establishing a "goal" for all to achieve will penal-
ize those with long-standing, active source reduction programs, and reward those
with loss proactive programs. Because of the competitive nature of todayls market,
it is in every industry's bent interest to promote active source reduction programs.
However, because of the very specialized nature of each industry, and even each
company, we submit that source reduction goa Is can beat be accomplished through
broad Federal guidelines, not through mandatory planning, reports, goals, and
training.
Performance Reports/Records/Modifications [Sections 5008 (d) (f) and (g)]

These sections relate to performance reporting of toxics use and source reduction
activities. Increased recordkeeping, increased vulnerability to wide public dissemina-
tion of performance plans, and the potential f6r EPA regulatory action relating to
well intended industries who fail to meet planning goals are among the negative
impacts on those saddled with these new burdens. Although we actively promote
source reduction planning within our own company, we again suggest that the Ad-
ministrator son best achieve ouch performance planning objectives through volun-
tary guidelines, and not through counterproductive and mandatory reporting rules.
The information about our reduction performance is available through Form R and
the Biennial Report. As such, we request that these sections be stricken, or modified
to reflect a planning "guideline."
Products and Packaging Advisory Board [Section 5009]

We have two suggestions for improving thin section. First, the composition of the
Products and Packaging Advisory Board [Section 5009(aXl)] should include a broad-
er representation of "individuals with expertise in packaging and product design."
No single person (as represented in the current bill) can have enough "real world"
product and packaging knowledge to fairly represent the many products/packaging
design needs. At least three or four such individuals (from food, pharmaceutical, in-
dustrial and consumer durables) should be considered as additional members of the
Board.

Second, we submit that the term "standards" should be changed to "guidelines"
in section 5009(bX3XB). This is necessary to stay consistent with the term "volun-
tary" which is used later in this section.
Pollution Prevention Projects [Section 9009(b2)]

The addition of the phrase "or threatened release" broadens the scope of the Solid
Waste Disposal Act. It is very subjective and open to interpretation. Also, it would
seem to provide a carte blanche for future EPA actions with no Agency guidelines
as to the relative dangers that such "threatened releases" pose to human health or
the environment. We request that this amendment be stricken.

SUMMARY

Whirlpool Corporation has a long history of environmental stewardship. We fully
support the goals of RCA. We have active, voluntary programs relating to waste
minimization, source reduction planning, and overall compliance assurance. Howev-
er, we request that sections pertaining to source reduction surveys, source reduction
reporting, and performance reporting be removed from S. 976. These new paperwork
burdens are redundant, unnecessary and counterproductive. Our environmental en-
gineers already spend 23 percent of their time completing mandatory government
reports. This time could be much better spent working on new projects to minimize
waste or recover process materials.

Moreover, we request that our other suggestions relating to the Products and
Packaging Advisory Boardl "threatened releases," and packaging "guidelines" also
be adopted. cumulatively, the adoption of all our recommendations will somewhat
simplify and streamline this bill. The bottom line for Whirlpool, and America's in-
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dustries, will be more productive use of scarce resources to promote environmental
priorities in an increasingly competitive world.

Thank you for the opportunity to comment.
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