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July 7, 2014

U.S. Army Corps of Engineers

Chicago District, Regulatory Branch
Attn: LRC-2013-00226, Mr. Paul Leffler
231 South LaSalle Street, Suite 1500
Chicago, IL 60604-1437

lllinois Environmental Protection Agency
Bureau of Water

Watershed Management Section

1021 N. Grand Avenue East

P.O. Box 19276

Springfield, lllinois 62794-9276

VIA Electronic Mail to paul.m.leffler@usace.army.mand
thaddeus.faught@illinois.gand U.S. Malil

Re:  Comments on the Proposed Enbridge Energy, éihfttartnership, Line
78 Pipeline ProjectRequest for Public Hearings on 404 Permit and 401
Certification

Dear Mr. Leffler and Mr. Faught,

On behalf of the Sierra Club, the Sierra Clulmdis Chapter, National Wildlife
Federation, Center for Biological Diversity, theM#onmental Law and Policy Center,
Prairie Rivers Network, and For Love of Water, weémsit the following comments
regarding the application of Enbridge Energy, Ladit Partnership, (hereafter
“Enbridge”) for a Department of the Army permit foonstruction of Line 78, a crude oil
pipeline in lllinois and Indiana. This is pursudatPublic Notice LRC-2013-226 (May
23, 2014), and a June 18, 2014 email from Paulldrefhdicating that the comment
period had been extended through July 7, 2014. @oently, the lllinois EPA posted
public notice of its preliminary assessment to gfaction 401 water quality certification
for the proposed pipeline for impacts in Will anddR counties, lllinois. As we describe
below in Section V, lllinois EPA must also condwet individual Section 401 water
quality certification for the rest of the pipelingroject in Kankakee, Grudy and
Livingston counties since waters of particular bgtal significance, the biologically
significant East Branch Mazon River, are to be seds



Sierra Club has members who live and recreatedarKinkakee River, Vermilion
and Mazon River watersheds. Our members engagectivitias including fishing,
birdwatching, hunting, boating, canoeing, kayakarg other wildlife viewing and are
adversely impacted by activities which destroy amdl, riparian and stream habitat and
pollute waters with sediment due to constructiomivdies, frac-outs from pipeline
drilling and spills from pipelines. Many of the ethundersigned groups have members
with similar interests who stand to be impactedty project in similar ways.

l. Project Background

According to the Corps’ Notice of May 23, 2014, Edbe is proposing to build
the Line 78, which would be a new 36—inch in diaanef9.6 mile long crude oil pipeline
that would transport crude oil from lllinois to Wesn Indiana. Enbridge’s web site states
that Line 78 will begin at Enbridge's Flanagan Tieahnear Pontiac, Ill., where it will
connect with other Enbridge oil pipelines, and #&lanortheast to Enbridge’s Terminal
near Griffith, Ind® Line 78 would have an average annual capacity’6f@O0 barrels per
day (bpd), but would be designed to allow increasedughput in the future if demand
warrants’

Enbridge states that the purpose of the pipelinie fexpand Enbridge’s capacity
to transport growing supplies of crude oil produgethe Williston Basin region around
North Dakota and light and heavy crude productionwiestern Canada,” the latter of
which is commonly referred to as tar sands crdd&he crude shipments on Line 78
would be transported to regional refineries forgessing’

. Request for a Public Hearing

For the reasons set forth in detail throughous dtomment letter, commenters
hereby request a public hearing on the Line 78lipipgroject. The Clean Water Act
provides in its general policy section that “pulp@rticipation in the development . . . of
any . . . program established by the Administratounder this chapter shall be provided
for, encouraged, and assisted by the Administrator 33 U.S.C. § 1251(e). Section 404
states: “[tlhe Secretary may issue permits, afteticea and opportunity for public
hearings for the discharge of dredged or fill material intlee navigable waters at
specified disposal sites.” 33 U.S.C. § 1344(a) (easps added). Corps regulations further
state: “any person may request, in writing, .hatta public hearing be held . . . [and that]
[rlequests for a public hearing under this paralgrsipall be granted, unless the district
engineer determines that the issues raised arbstastial or there is otherwise no valid
interest to be served by a hearing.” 33 C.F.R.B4D).

! http://www.enbridge.com/Line78PipelineProject.aspx
“http://www.enbridge.com/~/media/www/Site%20Docunsébelivering%20Energy/Projects/US
/ENB2013-Line78-L11.pdf
j http://www.enbridge.com/Line78PipelineProject.aspx

Id.



1. TheCorpsMust Demonstrate Compliance with Clean Water Act
Requirements when Permitting the Proposed Pipeline

A. Legal Background

The Clean Water Act was enacted by Congress in 1®@7&store and maintain
the chemical, physical, and biological integrity tbe Nation’s waters.” 33 U.S.C. §
1251(a). To achieve this goal, section 404 of G@WEA prohibits the discharge of any
pollutant, including dredged spoil or other fill taaal, into navigable waters unless
authorized by a permitid. § 1344.

The Corps oversees the CWA § 404 permit process nanst comply with
guidelines promulgated by the U.S. Environmentaltéution Agency (“EPA”), which
are incorporated into the Corps’ own regulationkd. 8§ 1344(b)(1); 33 C.F.R. 88
320.4(b)(4), 325.2(a)(6). The EPA guidelines pentit to this case are set forth in EPA’s
8§ 404(b)(1) regulations, at 40 C.F.R. § 230. Thentbehind the regulations is that
dredged or fill material should not be dischargkdt will result in an unacceptable
impact on the aquatic ecosystem. 40 C.F.R. § 280.1

In general, the regulations provide that no disgbasf dredged or fill material
shall be permitted: (1) if there is a practicabiteraative to the proposed discharge; (2) if
the discharge causes or contributes to violatiohsamplicable state water quality
standards; (3) if the discharge will cause or agbuote to significant degradation of the
environment; and (4) unless all appropriate steps lbeen taken to minimize potential
adverse impacts. 40 C.F.R. § 230.10. The Corpgulations also require that
destruction of wetlands is to be avoided to themixpracticable. 33 C.F.R. 8 320.4(r).

The regulations further provide that “practicablkematives” include “not
discharging into the waters of the U.S. or dischmaygnto an alternative aquatic site with
potentially less damaging consequences.” 40 C $8R30.5(c), 230.10(a). If a project is
not “water dependent,” as is the case with crudigipelines, the guidelines contain a
presumption that a less environmentally damagirarctprable alternative exists, and
require that the applicant clearly demonstrate fratticable alternatives which would
not involve discharge of fill material into specedjuatic sites were not available. 40
C.F.R. 8 230.10(a)(3).

In addition, the regulations require that when infation is prepared by the
applicant, it shall be independently evaluated \erified by the Corps as required by 40
C.F.R. 8 1506.5(a). 33 C.F.R. Part 325. Under 40RC.8 1506.5(b): “The agency shall
independently evaluate the information submittedl amall be responsible for its

accuracy. . . . Itis the intent of this paragréipdt acceptable work not be redone, but that
it be verified by the agency.”

An alternative to the individual permit procesghs nationwide permit program.
Section 404(e) allows the Corps to, “after notind apportunity for public hearing, issue
general permits on a State, regional, or nationviidsis for any category of activities



involving discharges of dredged or fill material ttie Secretary determines that the
activities in such category are similar in natuvall cause only minimal adverse
environmental effects when performed separatelyd avill have only minimal
cumulative adverse effect on the environment.” 38.0. § 1344(e)(1).

On February 21, 2012, the Corps issued a final waking/reissuing 52
Nationwide Permits, including Nationwide Permit CRWP 12”) that is at issue in this
case. 77 Fed. Reg. 10,184 (Feb. 21, 2012). ThesGdsp issued a “Decision Document”
and FONSI for NWP 12, dated February 13, 2012, wpigrports to comply with NEPA.

The Corps’ Nationwide Permit 12 (“NWP 12”) auth@sz“[a]ctivities required
for the construction, maintenance, repair, and rahof utility lines and associated
facilities [including oil pipelines] in waters ohé¢ United States, provided the activity
does not result in the loss of greater than 1/2-afwaters of the United States for each
single and complete project.” 77 Fed. Reg. at 10,Hbwever, the definition of “single
and complete linear project” allows the Corps tatreach water crossing as a separate
“single and complete project.” 77 Fed. Reg. at 20,2

NWP 12 relies on the discretion of division andtritis engineers to ensure that
specific utility projects permitted under NWP 12 wie not have more than minimal
individual and cumulative adverse environment&as, as required by CWA 404(e).
For example, the Federal Register announcemerisstaih response to pre-construction
notifications for NWP 12 activities that are lingapjects, district engineers will evaluate
the cumulative effects of those linear projects the aquatic environment when
determining whether authorization by NWP is appiadpr” 77 Fed. Reg. at 10,268ee
also 77 Fed. Reg. at 10,287 (“In reviewing the PCN far proposed activity, the district
engineer will determine whether the activity authed by the NWP will result in more
than minimal individual or cumulative adverse eoximental effects or may be contrary
to the public interest.”).

NWP 12 requires the Corps district offices to eatdu the cumulative
environmental effects of overall utility lines, lnding all “single and complete projects”
along a linear project’s length, and make a detestion as to whether the cumulative
environmental effects would be more than minimah feviewing the PCN for the
proposed activity, the district engineer will detéme whether the activity authorized by
the NWP will result in more than minimal individuabr cumulative adverse
environmental effects... For a linear project, the$ermination will include an evaluation
of the individual crossings to determine whethaytimdividually satisfy the terms and
conditions of the NWP(s), as well as the cumulaéffects caused by all of the crossings
authorized by NWP.” 77 Fed. Reg. 10287.

B. The Corps Cannot Verify part of the Line 78 é¢tipe under Nationwide
Permit 12




Enbridge’s applications to the Corps makes cleat this attempting to seek
verification of some segments of the project undé&fP 12, while seeking an individual
8404 permit for other segments:

Enbridge is requesting a Clean Water Act (CWA) biatride Permit 12

(NWP 12) Authorization and a Preliminary Jurisdiciél Determination

(PJD) from the U.S. Army Corps of Engineers (USAQEhicago District

for this Project in Indiana. These requests areipdo an approximate
4.1-mile section of the Project in Lake County,iém& (MP 75.7 to MP

79.8). This supplemental report and accompanyiaggbnd documents
provide USACE-required filing materials for the NWIR Authorization

and PJD review processes.

Enbridge has submitted a request for a Section lA@&idual Permit,

Section 10 Permit, and PDJ to the USACE Chicagdribisfor a 33.5-

mile section (MP 35.5 to MP 39.6 and MP 46.3 to M®7) of the

pipeline and related activities proposed in Wilda@ook County, lllinois.
In addition, Enbridge is concurrently submittingreqjuest for NWP 12
authorization to the USACE Rock Island District 042.0-mile section of
the Project in Livingston, Grundy, and Kankakee &ws, lllinois (MP

0.16 to MP 35.5 and MP 39.6 to MP 46.3).

Indiana 8404 Application, at 1.

Enbridge will be submitting a request for Sectid¥ Nationwide Permit
12 (NWP 12) authorization and PDJ to the USACE, KRistand District

for a 42.0-mile section of the Project in LivingstoGrundy, and
Kankakee Counties, lllinois (MP 0.16 to MP 35.5 avi@ 39.6 to MP

46.3). In addition, Enbridge will submit a similegquest to the USACE,
Chicago District for a 4.1-mile section of the Rwajin Lake County,
Indiana (MP 75.7 to MP 79.8).

lllinois 8404 Application, at 2.

This approach is inconstant with, and a clear timtaof, Corps’ regulations
governing the use of nationwide permits, whichestat

(d) Combining nationwide permits with individualrpgts. Subject to the
following qualifications, portions of a larger pesf may proceed under
the authority of the NWPs while the DE evaluatesiratividual permit
application for other portions of the same projéct, only if the portions
of the project qualifying for NWP authorization wdthave independent
utility and are able to function or meet their pasp independent of the
total project. When the functioning or usefulnets gortion of the total
project qualifying for an NWP is dependent on tleenainder of the
project, such that its construction and use wooldoe fully justified even



if the Corps were to deny the individual permite tdWP does not apply
and all portions of the project must be evaluategart of the individual
permit process.

33 C.F.R. § 330.6.

Here, none of the individual portions of Line 78uwd have independent utility,
and thus 33 C.F.R. § 330.6 requires that the epipeline be analyzed as part of the
individual permit process. Line 78 involves the stoaction of a new pipeline. Every
linear foot of the project is required in order fbe project to serve its purpose, which is
to transport oil from Pontiac, lllinois, to Griffif Indiana. The parts of the pipeline being
considered under NWP 12 would not have independiity and would not be able to
function or meet its purpose independent of thal tahe 78 project. The justification for
the different parts of the project being evaluatefdarately appears to be solely based on
the Corps districts’ political boundaries rathearttany logical termini of the pipeline.

In a letter to the Corps dated March 27, 2014, Righ and Wildlife Service
agreed that the entire Line 78 pipeline should desicered in a single environmental
review:

Please note, however, that the Service considersritire project to be a
single and complete project, as referred to in UABny Corps of
Engineers regulations at 33 C.F.R. § 325.1(d)(BY suggests that all
proposed activities associated with the Line 7§gqatesshould be treated as
such.

However, even if the Corps regulations permittet ianalyze the different parts
of the project using both the nationwide and indii&l 8404 permitting mechanisms,
which they do not, the Corps’ Chicago District ©ffiwould still be required to analyze
the impacts of the entire pipeline, including thestern half that would be verified under
NWP 12:

When a portion of a larger project is authorizeg@rtoceed under an NWP,
it is with the understanding that its constructieii in no way prejudice
the decision on the individual permit for the rest the project.
Furthermore, the individual permit documentation sinunclude an
analysis of the impacts of the entire project, udahg related activities
authorized by NWP.

33 C.F.R. § 330.6.
The Corps’ Notice violates this provision, as ihages the parts of the project

being evaluated under NWP 12 and assumes thattliee district offices will analyze
those parts in a separate regulatory process.



C. The Corps Must Choose the Least Damaging ieahde Alternative

The Corp’s must consider alternative pipeline reutnd choose the least
damaging practicable alternative. 40 C.F.R. § ZX@)1The proposed 79.6-mile crude olil
pipeline route spans through lllinois and Indiand auns adjacent to sensitive ecological
areas including lllinois Department of Natural Reses Kankakee River State Park, the
Forest Preserve District of will County Huyck’'s @eoPreserve, and the Sauk Trail
Wetland Mitigation Bank. The route also will impaeetlands in Illinois’ Will and Cook
counties and in Indiana’s Lake County. The CorpstiRIsland District has not yet
noticed the application for the western portiorir@ project through Livingston, Grundy
and Kankakee counties so the extent of ecologicahsitive areas that the pipeline will
impact is unknown and also must be evaluated ijuogtion with sensitive ecosystems
within the Corps’ Chicago District jurisdiction.

In light of the possible risks and hazards assediavith construction and
operation of a crude oil pipeline, including theolum risks of tar sands crude spills, the
Corps must evaluate a range of alternative routgsding routes that do not run adjacent
to sensitive ecological areas such as wetlandso#imel aquatic ecosystems, park, and
forest lands, and choose the route that will cabseleast amount of damage to the
environment. Indeed, a pipeline spill in one ofsiesensitive aquatic areas can cause
devastating, long-term impacts as evidenced byotigoing clean-up of the Kalamazoo
River tar sands crude pipeline spill described orerdetail below.

Moreover, the law presumes that a less environigrdamaging practicable
alternative exists when the project is not watepethelent, and requires Enbridge to
clearly demonstrate that practicable alternativesch would not involve discharge of
fill material into special aquatic sites, are nogitable. 40 C.F.R. § 230.10(a)(3). The
proposed Line 78 pipeline is not “water dependeand thus does not need to be routed
adjacent to, in or under sensitive aquatic and ametlecosystems as proposed. The
“Public Notice” does not indicate that any analysit routes that avoid aquatic
ecosystems was completed. Thus, the Corps mustaggahat and other alternatives.

The “Public Notice Application For Permit” does ndescribe any practical
alternatives and the extent of possible damagesdon of those alternatives. Although a
“Fact Sheet for Antidegradation Assessment” for IVEihd Cook Counties, issued by
IEPA, indicates that some alternative routes wergsiclered within these counties only,
the fact sheet provides no description of the daonpacts of the alternative routes or a
comparison of those impacts. In addition, the “Semental Information” attached to the
“Joint Application Form” for the Chicago Districaifs to describe impacts on aquatic
ecosystems of any of the four alternative routesvioether and how those alternatives
would avoid sensitive aquatic ecosystems. See Jguplication Form Supplemental
Information — Chicago District, Indiana at 5-7. émdl the limited information in the
Supplemental Information and the lIllinois EPA fabtet does not meet the Corps’ legal
obligations to ensure the least damaging pracicaldérnative that avoids the destruction
of wetlands.



Moreover, there is no indication that the Corps sidered non-pipeline
alternatives and alternatives that do not involigettarge of dredged or fill material into
waters of the United States. Such alternativesdcautlude generation of equivalent
guantities of cleaner non-fossil fuel based fudlee Corps must fulfill its duty to
evaluate and choose the least damaging alternatieasure that the adverse impacts of
the pipeline’s construction and operation are aswidThe Corps also must verify
information supplied by Enbridge in its evaluatmfrthe proposed project impacts.

D. The proposed pipeline must avoid destructiorweflands to the extent
practicable.

Corps regulations require that the Corps, in eatalg a proposed project and
issuing section 404 dredge and fill permits, avdas$truction of wetlands to the extent
practicable. 33 C.F.R. 8§ 320.4(r). As further guicks the Corps’ 404(b)(1) guidelines
state that a 404 permit should only be issuedafapplicant takes “all appropriate and
practicable steps to avoid and minimize adverseastgpto waters of the United States.”
40 C.F.R. 8 230.91(c)(2). The Corps’ Nationwiderfie 12 regulation additionally
defines “loss of waters of the United States” asevgthat are “permanently adversely
affected by filling, flooding, excavation, or drage because of the regulated activity.
Permanent adverse effects include permanent digewanr fill material that ... change
the use of a waterbody.” 77 Fed. Reg. 10289. Acnghg, the Corps must ensure that
Enbridge avoids destruction of wetlands and angro#ldlverse impacts to these sensitive
aquatic ecosystems.

According to the applicant, the proposed Line 78der oil pipeline would
intersect approximately 40 acres of wetlands inkC&Will and Lake counties and cause
both temporary and permanent impacts to thesetsensind critical ecosystems. The
Corps must verify this information and evaluate #w®pe of impacts, both size and
extent to determine whether there are permanenadgtapalong the proposed pipeline’s
route that have not yet been disclosed, whetheversion of forested and scrub shrub
wetlands to emergent wetlands will result in a lols#etland function and/or a change of
use of the waterbody, which indeed constitute §icamt adverse impacts.

Although the Corps does not consider conversiowetiand type a permanent
loss of waters of the United States even if thaiveosion results in the permanent loss of
certain functions, which would require compensataritigation, NWP 12 Decision
Document at 6-46, this position does not allow®@uweps to avoid evaluating the adverse
impacts of wetland conversion, and resulting losswetland function. It is the
commenters’ position that any deforestation of areds or other conversion of wetlands
is a loss of waters, and the Corps’ policy effeslijv permits projects that will
permanently deforest unlimited acreage of high-itpébrested wetlands. Indeed, such
impacts, including loss of certain wetland funcipmust not go unanalyzed.

Further, as set forth above, because the propasgetpis not “water dependent,”
the Corps must evaluate alternatives that do npaanthese sensitive aquatic ecosystems
and that seek to avoid wetland destruction all ttogye



The Corps also must evaluate the cumulative impactgetlands along the full
pipeline route, including the cumulative impactstioé permanent removal of wetlands
along the pipeline route and right of way, and tl@version of high-quality forested
wetlands and scrub shrub wetlands to emergent matlaThe Corps must identify the
cumulative loss of wetland function resulting froine proposed project at a site specific,
watershed and regional scale. To date, the Cogmsnot released information about the
portion of the proposed pipeline that will run tagh the Rock Island District's
jurisdiction. However, the impacts to wetlands hatt region must be evaluated in
conjunction with the impacts to wetlands within tberps’ Chicago District.

E. The proposed project must not cause or con&ilia water quality
degradations

The Corp’s own guidelines state that “[n]o discleacd dredged or fill material
shall be permitted if it: (1) Causes or contributedo violations of any applicable State
water quality standard.” 40 C.F.R. § 230.10(b){he proposed project will affect the
Kankakee River, a biologically significant streammd other waterbodies and tributaries,
including the North Branch Rock Creek, Black Walrteek, Terry Creek, other
unnamed tributaries, Dyer Ditch and Hart Ditch. Mgl and Cook Counties alone, the
project will cross 10 perennial and 13 intermittemterbodies, and one stormwater pond.
Construction and operation of the project will ease pollutant loads to these
waterbodies. Accordingly, the Corps must evaludtetiver discharges from the proposed
project will violate state water quality standardsd lead to degradation of these
waterbodies. See below for more detail about stpeeific water quality standards and
implications on the proposed project.

F. The proposed project must not cause or corngibu degradation of the
environment

The Corps must not permit the proposed projedt dauses or contributes to
degradation of the environment. 40 C.F.R. 8 230li@&ddition to aquatic and wetland
resources, the Corps must evaluate the projectjsadéts, during construction and
operation, to other environmental values, includimddlife and air quality, among
others. This analysis must include evaluation oétlvbr the proposed project jeopardizes
the continued existence of species listed as emdadgor threatened under the
Endangered Species Act. 40 C.F.R. 8 230.10(b){®), the impacts of oil spills and
leaks, which are a known risk associated with tbestruction and operation of oll
pipelines. As described in detail below, the KalaomRiver tar sands crude spill has
caused long-term adverse impacts on the entire sixgem and has been very costly and
difficult to clean up.



G. The Corps must take all appropriate steps ttimize potential adverse
impacts of the proposed project

In addition to determining whether there are ldamaging alternatives routes or
activities to the propose pipeline project, the g3oalso must take all appropriate steps to
minimize the project’'s adverse impacts. 40 C.F.R23.10. Based on the Chicago
District’s notice, Enbridge intends to purchasesage credits elsewhere in Cook County
for approximately 2 acres of the more than 25 aahgersely impacted in that region,
and it does not intend to mitigate the permanerttawed conversion that will occur in
Lake County. However, Enbridge must provide expii@anaof mitigation or avoidance of
temporary and permanent impacts on the projecttsatweage, not just that which falls
within the Chicago district. Enbridge also mustcdss mitigation and/or avoidance of
other environmental impacts of the project throughtbe Project’s full acreage. Neither
the Public Notice or Application’s Supplementaldmhation to the Chicago District
provides this detail. The Corps must first evalutite comprehensive environmental
impacts of the proposed project and require avaidand mitigation measures for all
potential impacts, and allow for public participati on the impacts and proposed
avoidance and mitigation plans.

H. The Corps must independently verify all infotma provided by
Enbridge

The Clean Water Act requires that the Corps inddeetly evaluate and verify
the information supplied by the applicant in deteing whether to issue a section 404
permit. 40 C.F.R. 8§ 1506.5(b). When information &or EA is prepared by the applicant,
‘the district engineer is responsible for indeperdeerification and use of the data,
evaluation of the environmental issues, and forsttape and content of the EAfiends
of the Earth v. Hintz800 F.2d 822, 835 (9th Cir. 1988)Thus, “while the Corps could,
and did, base its permit decision exclusively oe thformation provided by [the
applicant], the Corps nonetheless has an obligatmnindependently verify the
information supplied to it.1d.; and see Van Antwerp26 F.3d at 1368 (Kravitch, J,
concurring part and dissenting in part) (“when miation submitted by an interested
party is ‘specifically and credibly challenged aadcurate, the Corps has an independent
duty to investigate.” (ting Van Abbema v. FornelBO7 F.2d 633, 642 (7th Cir. 1986)
andGreater Yellowstone CoalitioB59 F.3d at 1269.

As such, the Corps must not take Enbridge’s armlggiimpacts and possible
alternatives at face value. The Corps must indepathddetermine the scope and extent
of impacts to aquatic ecosystems and the envirotjnaed determine whether there are
any other less damaging alternatives to the prappgeline.

For example, the Corps should verify all inforroatisupplied by Enbridge
concerning the risks of oil spills and Enbridgesilisy to respond to a worst case
discharge of heavy oil. On December 23, 2013, Th®. Environmental Protection

® Hintz, 800 F.2d at 831 cited 33 C.F.R. Part 230 as thece of the independent verification
requirement; however the correct current cite iat tequirement is 33 C.F.R. Part 325.
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Agency (“EPA”) submitted comments objecting to tGerps’ EA for the Mississippi
River crossing of Enbridge’s Flanagan South tadsgmpeline project, arguing that the
EA was too narrow in a number of respecihe EPA argued that the EA’s analysis of
oil spills and Enbridge’s response capabilitiesevasufficient and vague. Ex. A at 3-4.
The EPA argued that the Corps should have discubgedrucial lessons learned from
Enbridge’s 2010 spill of heavy crude oil into thel&mazoo River in MichiganSge
pages 19-29nfra) and required special prevention, protection, aniiigation measures
to ensure that such an accident does not occineisénsitive areas that Flanagan South
would cross, including the Upper Mississippi Rivgystem, a “nationally significant
ecosystem and nationally significant commercial igavon system.”ld. at 3. EPA
specifically recommended “commissioning an indegendengineering analysis to
review Enbridge’s risks assessment of the potemtiphcts from oil discharges to surface
and groundwater resources along the entire route....”

Similarly here, the Corps should commission arpahdent engineering analysis
to verify Enbridge’ information about the risks af spills and its ability to respond to a
worst-case discharge of heavy oil into waterwalysust also demonstrate to the public
that it has completed this independent analysensure meaningful public participation.
33 U.S.C. § 1344(a).

IV. TheCorpsMust Analyzethe Direct, Indirect, and Cumulative I mpacts of the
EntireLine 78 Pipeline Pursuant to the National Environmental Policy Act

A. Leqgal background

NEPA is our “basic national charter” for environnedrprotection. 40 C.F.R. §
1500.1. Among the statute’s goals are to “insura #nvironmental information is
available to public officials and citizens beforectsions are made and actions are
taken,” and to “help public officials make decisiaiat are based on [an] understanding
of environmental consequences, and take actiontbgect, restore, and enhance the
environment.ld. § 1500.1(b)-(c).

To achieve these objectives, NEPA requires all eigenof the federal
government to prepare an EIS for all “major Fedaions significantly affecting the
quality of the human environment.” 42 U.S.C. 8§ 423&). According to regulations
promulgated by the Council on Environmental Qualft$EQ”), an agency created by
Congress to implement NEPA, the term “major Fedaadion” includes “actions with

*EPA Flanagan South comments, attached as Ex. A.

" EPA also recommended placing “mainline valves glthve route and installing leak detection
equipment”; requiring a “network of sentinel or ntonng wells along the entire length of the
pipeline, especially in sensitive or ecologicattypiortant areas... to provide a practical means for
early detection of leaks...”; requiring that the egasrcy response plans address submerged oll
and require “pre-positioned response assets”; #adiag an opportunity for public review and
comment on these issuéd. at 3-4.
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effects that may be major and which are potentialipject to Federal control and
responsibility.” 40 C.F.R. § 1508.18.

Major federal actions include “new and continuirggiaties, including projects
and programs entirely or partly financed, assistedducted, regulated, or approved by
federal agencies,” 40 C.F.R. 8§ 1508.18(a), andofiajval of specific projects, such as
construction or management activities located ideéined geographic area. Projects
include actions approved by permit or other reguiatiecision as well as federal and
federally assisted activities.” 40 C.F.R. § 15080)@!). “Major reinforces but does not
have a meaning independent of significantly.” 46.R. § 1508.18.

The EIS must describe, among other things: (1)etheronmental impact of the
proposed action, and (2) any adverse environmegftatts that cannot be avoided
should the proposal be implementdd. § 4332(2)(C)(i), (ii).30. CEQ regulations
require that a “lead agency” supervise the NEPAyaisma Lead agencies are selected
according to the following factors, among othetk} the magnitude of the agency’s
involvement; (2) the agency’s project approval/dmaval authority; (3) the agency’s
expertise concerning the action's environmentact$t (4) the duration of the agency’s
involvement; and the (5) the sequence of the adenieywolvement. 40 C.F.R. 8§
1501.5(c).

To determine whether a proposed action signifigaatfects the environment,
and whether an EIS is required, the lead federaneg may first prepare an
environmental assessment. 40 C.F.R. § 1508.9. emuironmental assessment must
provide sufficient evidence and analysis to deteamivhether to prepare an EISd.
The lead agency must take a ‘hard look’ at theveeie environmental concerns and
alternatives to the proposed actith.

If the agency concludes in an environmental assessthat a project may have
significant impacts on the environment, then an EiS$st be prepared. 40 C.F.R. §
1501.4. To determine whether a proposed action ma@yificantly affect the
environment, the agency must consider both theegbraind intensity of the proposed
action, including whether the project will take gagain “ecologically critical areas,” and
whether the project will affect endangered spee®sC.F.R. § 1508.27 (a) & (b).

NEPA also mandates that the lead agency consitier degree to which the
action is related to other actions . . . with cuamtively significant impacts . . .” 40
C.F.R. 8 1508.27(b)(7). NEPA defines “cumulativgact” to mean “the impact on the
environment which results from the incremental iotpaf the action when added to
other past, present, and reasonably foreseeahieefattions regardless of what agency
(Federal or non-Federal) or person undertakes stigr actions.” 40 C.F.R. § 1508.7.
A federal action will significantly affect the emgnment “if it is reasonable to anticipate
a cumulatively significant impact on the environmeisignificance cannot be avoided
by terming an action temporary or by breaking #vddnto small component parts.” 40
C.F.R. § 1508.27(b)(7). NEPA requires that a reumgwagency consider in the same
EIS any “connected” actions, including actions ta “interdependent parts of a larger
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action” and “depend on the larger action for thaistification.” 40 C.F.R. §
1508.25(a)(1)(iii).

If an environmental assessment concludes that #rerao potentially significant
impacts to the environment, the federal agency mustide a detailed statement of
reasons why the project’'s impacts are insignifiGamd issue a finding of no significant
impact (“FONSI”). 40 C.F.R. § 1508.13. If the agg issues an environmental
assessment and FONSI, it must make a convincing foamsa finding of no significant
impact on the environment.

The CEQ regulations require a give and take betvaeesgency and members of
the public. See 40 C.F.R. 88 1500.1(b) (2010) IKfiguscrutiny [is] essential”),
1500.2(d) (2010) (the agency must “encourage amwmditéae public involvement”),
1506.6 (2010) (the agency must “[m]ake diligentodf to involve the public” in
preparing environmental documents, give “publiciceotof . . . the availability of
environmental documents so as to inform those psrso . who may be interested or
affected,” and “solicit appropriate information fnothe public.”). CEQ regulations
require federal agencies to give the public as miofdrmation as is practicable, so that
the public has a sufficient basis to address tlaosas that the agency must consider in
preparing the environmental assessment. 40 C.F1B0&.4 (2010).

B. Line 78 is a major federal action triggering A&

The Corps’ issuance of a dredge and fill permittfer Enbridge Line 78 pipeline
pursuant to Section 404 of the Clean Water Act magor federal action that requires
compliance with the National Environmental PolicgtASee, e.g.Stop The Pipeline v.
White 233 F. Supp. 2d 957 (S.D. Ohio 2002) (Corps pexpaNEPA analysis for
individual 404 permit for an 149-mile petroleum glipe); Hammond v. Kempthornpe
448 F. Supp. 2d 114 (D.D.C. 2006) (BLM prepared EiSthe Williams oil pipeline
project); Spiller v. Walker A-98-CA-255-SS, 2002 WL 1609722 (W.D. Tex. Ju§, 1
2002) aff'd sub nontpiller v. White 352 F.3d 235 (5th Cir. 2003) (Corps’ permittifg o
an oil pipeline was a major federal actiokYjlderness Soc. v. Mortp@79 F.2d 842
(D.C. Cir. 1973) (DOI prepared EIS for trans-Alaské pipeline requiring ROWs and
special land use permits over federal land).

C. The Corps must analyze all cumulative and cot@aeprojects

The Corps must analyze the entire Line 78 pipelimeuding all connected and
cumulative actions as well as all cumulative impagh a single NEPA document.
However, the Corps’ Notice appears to separateribject into two sections for purposes
of analyzing its impacts. It states:

Enbridge Energy is proposing to construct a 79.lé emude oil pipeline in
lllinois and Indiana, referred to as Line 78 to in@emand. This notice is
for the approximately eastern 37.6 mile portiontioé project that is
located within the Army Corps of Engineers Chicdgistrict in Will,
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Cook and Lake Counties. The Army Corps Rock Isl@nstrict will
review the western portion of the project in Livétgn, Grundy and
Kankakee Counties.

If indeed the Corps is proposing to segment tlop@sed pipeline into two parts,
with the two Corps district offices each conductingeparate NEPA analysis, that would
constitute a violation of NEPA as discussed hefamwell as a violation of CWA 8404,
as discussed above).

NEPA requires federal agencies to analyze a pr@adt all of its connected,
cumulative, and similar actions together in a ®nglS before the project is allowed to
proceed. 40 C.F.R. 8 1508.25(a). Connected actwasdefined as actions that: “(ii)
Cannot or will not proceed unless other actions taleen previously or simultaneously
or (iii) Are interdependent parts of a larger action and elepon the larger action for
their justification” 40 C.F.R. § 1508.25 (a)(1) (emphasis added).

“The justification for the rule against segmentatis obvious: it ‘prevent[s]
agencies from dividing one project into multipledividual actions each of which
individually has an insignificant environmental iagh, but which collectively have a
substantial impact.”"Delaware Riverkeeperat 17, (quotingNRDC v. Hodel 865 F.2d
288, 297 (D.C. Cir. 1988)kee also Taxpayers Watchdog, Inc. v. Star@é9 F.2d 294,
298-99 (D.C. Cir. 1987) (the segmentation doctrime&as developed to insure that
interrelated projects the overall effect of whichdanvironmentally significant, not be
fractionalized into smaller, less significant angd).

Courts have allowed individual components of pipedi and other linear projects
to be analyzed in a separate NEPA document ontha$ would have “independent
utility.” Hammond 370 F. Supp. 2d at 244 (applying the independsgiity test and
holding that an entire 480-mile oil pipeline must lnalyzed in a single NEPA
document);Coal. on Sensible Transp., Inc. v. Do&26 F.2d 60, 69 (D.C. Cir. 1987)
(applying the independent utility test to a highvpagject).

The D.C. Circuit recently issued its latest pipelisegmentation decision in
Delaware Riverkeeper Network v. FERCase No. 13-1015, 2014 WL 2535225 (D.C.
Cir. June 6, 2014). Ielaware Riverkeeperthe court held that the Federal Energy
Regulatory Commission’s (FERC’s) Environmental Asseent (EA) for a 40-mile
natural gas pipeline project called the Northeasieet violated NEPA by failing to
include all connected actions pursuant to 40 C.E.R508.25(a). The court held that the
Northeast Project was actually one of four “phyycafunctionally, and financially
connected and interdependent” components thatteelsil a complete overhaul of a 200-
mile pipeline, and that FERC had improperly segmeits NEPA analysidd. at *5.

The Corps must analyze all cumulative actions amchulative effects of this
pipeline, which includes an analysis of the entiree 78 pipeline and all related projects
in the region. NEPA contains several provisiongumneng an analysis of cumulative
effects or cumulative action®NRDC v. Hodel 865 F.2d 288, 297 (D.C. Cir. 1988)
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(NEPA requires “agencies to consider the cumulaimapacts of proposed actions.”).
NEPA requires agencies to prepare EISs for “everymajor Federal action[ ]
significantly affecting the quality of the humanvennment.” 42 U.S.C. § 4332(2)(C). If
an agency is unsure whether a project’s impactdduvoel “significant” enough to require
a full EIS, it can first prepare a less-detailed. BA C.F.R. § 1508.%ep't of Transp. v.
Pub. Citizen 541 U.S. 752, 757 (2004). The term “significarithyhich is evaluated in
an EA, is defined in parts as actions “with indivadly insignificant but cumulatively
significant impacts. Significance exists if it isasonable to anticipate a cumulatively
significant impact on the environment.” 40 C.F.RL38.27(b)(7).

No part of the Line 78 would have independent tytiapart from the larger
project. It appears that the Corps has arbitratilyded the project into two parts, the
western half within the Corps’ Rock Island Distrastd the eastern half within the Corps
Chicago District, for purposes of 8404 permittifidiere is no indication that either of
these parts of the project could function on tl@in. They are each interdependent parts
of the Line 78 Project, and thus they must be amalyn a single NEPA document.

The EPA’s comments on the Flanagan South pipelamefarce the need to
analyze the entire Line 78 pipeline as a singlenected action. There, the EPA argued:

We are concerned that this component of the |af§# project is being
evaluated outside the environmental context of @htire project. CEQ
regulations at 40 CFR 1508.25 considers actionsoagected if they: (i)
automatically trigger other actions which may regquenvironmental
impact statements; (ii) cannot or will not procesdess other actions are
taken previously or simultaneously; (iii) are imtependent parts of a
larger action and depend on the larger action Faairtjustification.
Without the remainder of the FSP project, this Faldection would not be
necessary and would not proceed. We are unawarangf past or
concurrent effort under NEPA to address the paéninpacts of the
entirety of the FSP project as it extends 593 male®ss four states and
crosses many surface waters, including the MiggsdRiver. Without
addressing the cumulative impacts of all conneetgtbns which are part
of the entire project, within this or another NEB@mpliance document, it
is unclear how the Corps can reach a determinatan significant
impacts are not associated with this Federal action

Ex. A at 2.

This rule against segmentation is echoed in thep€arwn Clean Water Act
regulations. In discussing the combined use ofonatide and individual permits for a
single project, the regulations state:

[Plortions of a larger project may proceed undex #uthority of the
NWPs while the DE evaluates an individual permiplagation for other
portions of the same project, but only if the pmrs of the project
qualifying for NWP authorization would have indedent utility and are
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able to function or meet their purpose independadénthe total project.
When the functioning or usefulness of a portiontloé total project
qualifying for an NWP is dependent on the remairafethe project, such
that its construction and use would not be fullstified even if the Corps
were to deny the individual permit, the NWP does¢ apply and all
portions of the project must be evaluated as platthed individual permit
process.

33 C.F.R. § 330.6. As explained at pages 4tfarg the Corps cannot evaluate the
western half of the Line 78 under NPW 12 and treteza half under an individual permit
because neither component would have independiétyt standing alone.

However, even if the Corps were allowed to analymetwo halves of the project
using the two separate 404 permitting mechanishes,Qorps’ Chicago District Office
would still be required to analyze the impactshaf éntire pipeline, including the western
half that would be verified under NWP 12:

When a portion of a larger project is authorizegrioceed under an NWP,
it is with the understanding that its constructigifi in no way prejudice
the decision on the individual permit for the rest the project.
Furthermore, the individual permit documentation simunclude an
analysis of the impacts of the entire project, udahg related activities
authorized by NWP.

33 C.F.R. § 330.6.

In addition to “connected actions” discussed abtive scope of a NEPA analysis
must also include cumulative actions, “which wheeved with other proposed actions
have cumulatively significant impacts and shouldréfiore be discussed in the same
impact statement.” 40 C.F.R. § 1508.25(a)(2). Taguirement applies to EAs as well as
ElSs.Delaware Riverkeepeat 17.

Cumulative effects, in turn, are defined as “thg@aat on the environment which
results from the incremental impact of the actidrew added to other past, present, and
reasonably foreseeable future actions regardlessaf agency (Federal or non-Federal)
or person undertakes such other actions. Cumulatipacts can result from individually
minor but collectively significant actions takingape over a period of time.” 40 C.F.R.
§1508.7. Thus, the obligation to consider cumuéatgffects is not limited to actions
taken by a particular agency, nor actions that “arajor federal actions” triggering
NEPA. An agency is required by 40 C.F.R. 81508.¢ansider the cumulative effects of
actions taken by other agencies, and in fact aibBons not subject to NEPA at &lee
Grand Canyon Trust v. FAA290 F.3d 339, 345 (D.C. Cir. 2002) (the FAA's Egk an
airport expansion had to analyze the cumulativeege in air traffic from other sources
in the area).
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Courts have articulated that “a meaningful cumuétimpact analysis must
identify (1) the area in which the effects of thegosed project will be felt; (2) the
impacts that are expected in that area from thpgsed project; (3) other actions — past,
present, and proposed, and reasonably foreseedde kave had or are expected to have
impacts in the same area; (4) the impacts or egdeatpacts from these other actions;
and (5) the overall impact that can be expectatdfindividual impacts are allowed to
accumulate.’Delaware Riverkeepeat 27-28 (quotingsrand Canyon Trust v. FAA290
F.3d 339, 345 (D.C. Cir. 2002).

As shown in the following diagram, Enbridge opesates proposing, and is
constructing a number of other pipeline projecttmregion, including but not limited to
Flanagan South, Line 62, Line 61, Alberta Clip@erd Line 3. The cumulative effects of
these pipelines, as well as other companies’ pips]i must be evaluated in a single
NEPA analysis.

Kiﬁf;m [ Enbridge Gateway

Trans
Mountain

Alberta Clipper Expansion

Kinder Morgan Bakken Expansion

TM Expansion (TMX)

I?::.MM;L‘— Enbridge Line 9 pliontt
Reversal °
. ‘ / Portland
. .Guomsey"..‘ '
Salt Lake City® * \
Flanagan fR. Chicago
TransCanada Keystone l:na
Spearhead South— pearhead North Expansion
Eioun St Mustang Canadian and U.S. Oil Pipelines

Centurion Pipeline === Enbridge Pipelines and connections

to the U.S. Midwest and E. Canada

El p‘:" Soan{ay l.%voml + Kinder Morgan Express
& Twin Line e eaCanade Oulf Conth === Kinder Morgan Trans Mountain
Crane®*v.,, === TransCanada Keystone
Magalan Ho\aton m/"L.,_ -:b P::t.! Arthur = Proposed pipelines to the West Coast
El Paso (former Longhorn) Houston /"@® New Orleans w= | += Existing / Proposed pipelines to PADD Il
- partial conversion F St. James Expansion/Reversal to existing pipeline
Shell Ho-Ho
D. The stated purpose and need for Line 78 idficgent

The stated purpose and need for the Line 78 pipelsn not supported by
evidence. For example, Enbridge’s application te torps’ Indiana district office
explains its purpose and need as follows:
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Energy demand in the U.S. is forecast to grow @aradles and petroleum will
supply over 90 percent of the demand for transportduels. Demand for refined
products as an energy source and for other purgasegrown steadily and will
continue to grow in the Midwest, Gulf Coast, anbtilghout the U.S. as
population grows and economic activity expandspilegnergy conservation and
efficiency measures and the development of altemmédels.

Indiana 404 application, at 4.

However, the reality is that gasoline demand inUk. is declining, and has been
in decline since about 2085This trend is largely due to increases in vehitlel
efficiency and the imposition of more stringent Ifeficiency standardS.In addition,
U.S. production of oil is on the rise for the fitine since 1978° In fact, in October
2013, the U.S. reached a major milestone, in ttsatdomestic oil production levels
surpassed oil imports for the first time in neaviyp decades®

Thus, the Corps’ bald statements of steadily-grgwdomestic demand for oil is
contradicted by a vast body of evidence showing diemand and increased domestic
production. Any NEPA and/or CWA 404 analysis musbroughly explain the true
purpose and need for Line 78, any practicablerateres that might achieve the purpose
and need, and include the data that it used to itile® determinations.

E. The Corps must analyze all direct, indirectd asumulative impacts
associated with the construction and operationiod 8

The Corps must analyze all direct, indirect, anchglative impacts associated
with the construction and operation of the Line 28 acknowledged in the Corps’
Notice, these impacts are not limited to environtakenconcerns, but include:
“conservation, economics, aesthetics, general enmiental concerns, wetlands, historic
properties, fish and wildlife values, flood hazariisodplain values, land use, navigation,
shoreline erosion and accretion, recreation, waipply and conservation, water quality,
energy needs, safety, food and fiber productiomenal needs, considerations of property
ownership and, in general, the needs and welfarthefpeople.” As such, the Corps
cannot look at the project in a vacuum, but musklat the project as a whole and

8 See, e.g. http:/lourfiniteworld.com/2013/01/31/why-is-us-ebnsumption-lower-better-

gasoline-mileage/

° SeeCambridge Energy Research Associates,
http:/mwww2cera.com/news/details/1,2318,9568,00;htm

International Energy Agency World Energy Outloolo2@nd 2010 and the Medium

Term Oil and Gas Market Report 2010 and 2011; bat8Bank’s Peak Oil Market

Reports available at http:///www.petrocapita.com/attachments/128 Dena%620Bank%20-
%20The%20Peak%200il%20Market.pdf and http://bidsgead.com/files/1223fm-05.pdf;

12 See0il Change International, Exporting Energy Seguiiteystone XL Exposed,

September 2011, at 4, available lattp://priceofoil.org/2011/08/31/report-exportingeFqy-
security-keystone-xl-exposed/

% http://www.foxbusiness.com/industries/2013/11/%3¢il-output-exceeds-imports-in-major-
milestone/
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discuss its impacts within the context of Enbridgkeirger pipeline distribution network
in the Midwest.See, e.g.Grand Canyon Trust v. F.A.A290 F.3d 339, 346 (D.C. Cir.
2002) (an EA’s cumulative effects analysis “mustega realistic evaluation of the total
impacts and cannot isolate a proposed project,imgew in a vacuum.”). Some of the
particular impacts that the Corps must evaluatéude; but are not limited to, the
following:

1. The Corps must analyze the climate impacts ohed. 78,
including its cumulative climate impacts

The Corps must analyze the climate impacts assatiatith the extraction,
processing, transportation, refining, and end-usmbrstion of the conventional and
heavy crude oil that will be transported by Line 78

President Obama has committed to basing the dacmiowhether the similar
Keystone XL pipeline would serve the national iestrlargely on whether it would
significantly exacerbate the problem of climatelyiodn. A similar test should be used in
deciding whether to approve Line 78. Climate chahgeatens the nation’s communities
with extended periods of heat, greater numbers eafvin downpours, more regional
drought, increased wildfires in parts of the AmancWest, permafrost thawing in
Alaska, ocean acidification, and sea-level risecaastal communities. Tar sands oll
production generates almost triple the global wagmpollution as conventional oll
production because of the massive amounts of ensegyged to extract, upgrade, and
refine the oil.

Enbridge acknowledges that Line 78’s purpose i®xpand Enbridge’s capacity
to transport growing supplies of crude oil produgethe Williston Basin region around
North Dakota and light and heavy crude productionwiestern Canada,” the latter of
which is commonly referred to as tar sands crdde.ine 78 would be capable of
transporting 570,000 bpd of additional oil to refiles. If not for Line 78, this amount of
oil would not be capable of being developed andsparted to refineries. There is a
causal connection between Line 78 and the greeehgas emissions associated with
570,000 bpd of heavy and light crude oil.

The EPA’s comments on Enbridge’s Flanagan Soutélipg echoed the need for
the Corps to analyze the climate impacts type ro$aads pipelines under NEPA and the
CWA:

As this constitutes an impact related to, and aequence of, operation of
the pipeline and increase in petroleum transpattedviidwest and which,
to our knowledge, has not been addressed under NEP#ny other
document connected with this project, we recommtrat the Corps
estimate the lifecycle greenhouse gas emissioniassd with petroleum
source development, analyze the effect of thisgatapn source petroleum
production and consider measures to reduce GHGsams The EA

12 http://www.enbridge.com/Line78PipelineProject.aspx
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states that the potential additional pipeline capaaf the FSP project is
880,000 bpd and the impacts associated with deredop production,
and combustion associated with this increase irolgetm product should
be documented by the Corps. Such an analysis leasgeformed as part
of NEPA compliance for the TransCanada Keystoneelig, LP’s
Keystone XL Project designed to transport 830,008 pof] oil sands
crude.

Ex. A at 2.

Therefore, the Corps must analyze the cumulatieemgrouse gas emission that
would result from the Corps’ approval of Line 78preg with the other tar sands
pipelines, particularly relating to the emissionsni increased levels of tar sands
production in Alberta that these pipelines wouldwl

2. The Corps must analyze the risk of oil spillsoin Line 78,
including worst-case scenario discharges and respen
capabilities

Courts have repeatedly held that NEPA requireCibigos to analyze the risks of
oil spills in issuing 8§ 404 permits, including thsks and impacts of worst-case scenario
dischargesSee Stop The Pipeline v. Whig83 F. Supp. 2d 957, 969 (S.D. Ohio 2002)
(finding that the Corps’ EA for a pipeline 404 péatrsatisfied NEPA because the Corps
consulted with the Office of Pipeline Safety andlsmed the risks of worst cases spills
from an oll pipeline);Sierra Club v. Sigler695 F.2d 957, 969-75 (5th Cir. 1983) (In
issuing a 404 permit for a dock expansion, the €faped to analyze the worst-case spill
scenarios that could result from the increasethoker traffic allowed by the new dock);
Ocean Advocates v. U.S. Army Corps of Engine®8 F.3d 846, 867 (9th Cir. 2005)
(same).

The Corps must also analyze the impacts of spulsyant to the Corps’ § 404
regulations. For example, 40 C.F.R. 8 230.10 (qyires that “no discharge of dredged
or fill material shall be permitted which will caasor contribute to significant
degradation of the waters of the United StatesdiRgs of significant degradation related
to the proposed discharge shall be based upon e factual determinations,
evaluations, and tests..See alssection lll,supra

The EPA objected to the Corps’ analysis of thel spipacts associated with the
Flanagan South pipeline, and argued that the amabfsspill risks and impacts and
Enbridge’s response capabilities were insufficiantd vague. Ex. A at 3-4. The EPA
argued that the Corps should have discussed lessamed from Enbridge’s 2010 spill
of heavy crude oil into the Kalamazoo River in Mgdm and required special prevention,
protection, and mitigation measures to ensuredhelh an accident does not occur in the
sensitive areas that Flanagan South would croskjdimg the Upper Mississippi River
System, a “nationally significant ecosystem andiomaily significant commercial
navigation system.’ld. at 3. EPA recommended “commissioning an independe
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engineering analysis to review Enbridge’s riskeasment of the potential impacts from
oil discharges to surface and groundwater resouat®sy the entire route as well as
placing mainline valves along the route and insigllleak detection equipment”;

requiring a “network of sentinel or monitoring welhlong the entire length of the
pipeline, especially in sensitive or ecologicallyportant areas... to provide a practical
means for early detection of leaks...”; requiringtthlae emergency response plans
address submerged oil and require “pre-positiorephanse assets”; and allowing an
opportunity for public review and comment on thsseiesld. at 3-4.

Similarly here, the Corps must undergo a thorougdlyasis pursuant to Corps’
regulations and require special prevention, praiactind mitigation measures to ensure
that such an accident does not occur in sensite@sa

a. The Corps must analyze the unique dangerswa$porting
heavy tar sands crude oll

Enbridge’'s website states that Line 78 “will expgaBnbridge’s capacity to
transport growing supplies of crude oil producedha Williston Basin region around
North Dakota and light and heavy crude productiowéstern Canadd>

One of the greatest risks of Line 78 is that Erggigvill spill millions of gallons
of heavy diluted bitumen (dilbit) and then failrespond quickly and thoroughly, as it did
in Kalamazoo, MI. Enbridge’s own troubling histpralong with an inadequate
regulatory structure, the extreme risks of transpgrnearly impossible to clean-up
diluted bitumen, and the oil industry’s history wifajor spill disasters all point to the
serious risk this project presents.

The transportation of diluted bitumen, or dilbitrepents higher risks to
communities, wildlife and natural resources thamvemtional crude. These risks,
particularly the risks and impacts after a releasdlilbit, differ substantially from
conventional crude oil. Unlike conventional cruts,sands oil is derived from sand that
is impregnated with viscous, extra-heavy oil knoam bitumert* Bitumen is the
valuable component of tar sands because it carfbeed into liquid fuels® In many
ways, bitumen is as akin to coal as it is oil, Bdsmass that cannot be pumped out of the

Bhttp://www.enbridge.com/~/media/www/Site%20Docunsédelivering%20Energy/Projects/U
S/ENB2013-Line78-L11.pdf

1 Alberta EnergyWhat is Oil Sandshttp://www.energy.alberta.ca/OilSands/793.8sist
visited Jan. 28, 2013).

!® CONGRESSIONAL RESEARCH SERVICE, OIL SANDS AND THE KEYSTONE XL PIPELINE:
BACKGROUND AND SELECTED ENVIRONMENTAL ISSUES 2 (Jul. 16, 2012),available at
http://www.fas.org/sgp/crs/misc/R42611.pdf (lastiteéd Mar. 15, 2013).
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ground under normal conditioh. For years, it was considered a junk fuel: too
expensive, too dirty and too impractical to develibp

Because it is so viscous and heavy, tar sands adt me diluted with lighter
hydrocarbons before it can be pumped through dipgéhis is the derivation of term
diluted bitumen)® In contrast, conventional crude is a liquid fselurce that flows
readily. As Nancy Kinner, a civil and environmdnengineering professor at the
University of New Hampshire and co-director of tGeastal Response and Research
Center who researches submerged oil has statedne€[@ould not consider tar sands
typical crude oil...It's not considered crude oil impst people who deal with oil and oll

spills*?

Most troublingly, the impacts of spills can be mugteater than conventional
crude, and effective clean-up methods simply doyebexist, and may never exist.

Bitumen has a propensity to sink in water, attatdelfi to the bottom of
waterbodies, and persist in the effected environmegmolluting impacted areas
indefinitely. For example, the State Department Final EIS forktbgstone XL pipeline
notes that:

A notable difference between dilbit and other forwhsrude is its capacity
to precipitate out in water. After a period of sl days in water, the
diluent in dilbit will eventually volatilize intoia or dissolve into water,
leaving the heavy bitumen behind to sink or becaugpended. This
could occur with dilbit more so than with otherrfts of crude due to the
higher percentage of heavy compounds present (ditia013)*°

The State Department further acknowledges thakemonventional crude, dilbit
will not readily biodegrade, concluding that:

Dilbit...is largely comprised of branched hydrocarbdrains and heavy
hydrocarbons, which are less readily biodegradéiblen conventional
crude]. A biodegradation study conducted by thé&BS in response to
the 2010 Enbridge dilbit spill in the Kalamazoo &ivin Michigan

concluded that only 25 percent of the residual bgdrbons impacting the

® THE PEMBINA INSTITUTE, OILSANDS, HEAVY CRUDES AND THE EU FUEL-QUALITY
DIRECTIVE 2 (Mar. 2012)available athttp://www.pembina.org/pub/2325.

" Robert Kunzig,The Canadian Oil BoomNATIONAL GEOGRAPHIC MAGAZINE, Mar. 2009,
available at http://ngm.nationalgeographic.com/2009/03/canadidsands/kunzig-text (last
visited Mar. 15, 2013).

'8 About Tar Sandil Shale & Tar Sands Programmatic EIS,
http://ostseis.anl.gov/quide/tarsands/index.{f@ast visited Jan. 22, 2013).

9 Lisa SongA Dilbit Primer: How It's Different from ConventiahQil, INSIDE CLIMATE NEWS,
June 26, 2012 [hereinaftarDilbit Primer], available at
http://insideclimatenews.org/news/20120626/dilbiither-diluted-bitumen-conventional-oil-tar-
sands-Alberta-Kalamazoo-Keystone-XL-Enbridge.

%0 Keystone XL FSEIS, 3.13-10.
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The FSEIS further finds that, “Due to the capadiy dilbit to precipitate out in water

and its resistance to biodegradation, in the ewénd release to a waterbody, more
difficult cleanup scenarios (e.g., dredging) folbdimay be expected than with other
types of crude oif? and that this sinking bitumen could be “a contlragurce of oi

river could be reasonably removed by natural adgan (USEPA
2013)%

|.23

The State Department elaborates on the clean-upecas regarding dilbit. The

FSEIS concludes that, “The release of dilbit toiweerr or other aquatic environment
introduces the potential for additional impacts autlitional recovery challenges for
responders of such an event to the environnf&ntThe FSEIS then describes the
challenges presented by dilbit and the fact that tiohandle these challenges is not fully

understood:

As with some other types of oil, dilbit would notodt on water
indefinitely. The dilbit-specific characteristicajater temperature, and
particulate load in the water could result in odingy submerged in the
water column. Submerged oil could be suspenddtianwater column,
suspended just above the river bed, or intermixdth wediment and
trapped in the river bed and shoreline. In flowimaters, the spreading of
the oil in three dimensions creates many challerfgesesponders to
minimize the impacts of the release. Consideradiosubmerged oil in a
flowing water environment would require to a certaxtent different
response action planning and response equipmertrti@in and recover
the submerged oil.Dilbit intermixed with sediment and trapped in the
river bed and shoreline results in a persistentrsewf oil and has the
potential to present additional response and recpwehallenges. The
understanding and adaptation of response and ragowechniques to
dilbit spills in flowing water scenarios continuetong the Kalamazoo
River in response to the 2010 Enbridge release n&arshall,
Michigan®

The persistence of long-term pollution from a sgsllexplicitly realized by the

State Department:

Dilbit intermixed with sediment could persist fagays A biodegradation
study conducted by the USEPA in response to thé® ZHbridge dilbit
spill in the Kalamazoo River in Michigan concludit only 25 percent
of the residual hydrocarbons impacting the riveuldobe reasonably
removed by natural attenuation (USEPA 20%3).

2d.
24,

*|d. at 3.13-3.

**1d. at 4.13-84.

*|d.at 4.13-88 (emphasis added).
#1d. at 4.13.-112 (emphasis added).
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Both the immediate and long-term implications sfpdl can be catastrophic. The
State Department itself outlines the immense ingachealth from a tar sands spill and
its long-term persistence in the environment. Tinejude:

« Benzene toxicity, with is a known carcinogen andglberm exposure
which can adversely affect bone marrow and causea leukemia, and
possibly death.

* Long-term exposure to toluene, which may affectrieevous system or
kidneys.

e Long-term exposure to ethylbenzene, which has lbbserved in animal
studies to cause damage to the kidneys, inneapdrhearing.

» Long-term exposure to xylene, which may cause inegareaction time,
impaired concentration and memory, and changeshe liver and
kidneys.

* Long-term exposure to H2S, which may cause perntanefong-term
effects including headaches, impaired attentiomspapaired memory,
or impaired motor function.

* Symptoms of long-term exposure to PAHs, which magiude chronic
bronchitis, chronic cough irritation, bronchogenicancer, and
dermatitis?’

Given the severe impacts that are already knowrsusipected, it is simply
irresponsible to subject people, wildlife and conmitigs to the risks of a major bitumen
release where proper clean-up methods have notmaydnot ever be, developed, and
where the likelihood of long-term toxic persisterisehigh because bitumen does not
readily break down over time.

b. The lessons from the Kalamazoo River spill diséster in
Mayflower, AR demonstrate the extreme of a tar sespill

The substantial and unacceptable risks of tar saildsn the environment are
have tragically been illustrated by two recentlspthe Kalamazoo River spill and the tar
sands spill in Mayflower, Arkans&$. The July 2010 Kalamazoo River spill especially
illustrates the immense and long-term damage #rasdnds can do. It also serves a
poster child for the complete inadequacy of curmagulations and of relying on the
company responsible for the disaster to preventasybond to it.

On July 26, 2010, Enbridge reported that its 3@rideameter 6B Pipeline had
ruptured and released an estimated 840,000 gadiooside oil (approximately 94 semi
tanker trucksy of diluted bitumen in a rural area about one nsiteith of Marshall,
Michigan3®® Investigation showed that the oil flowed into alvert, which led to

*’|d. at 3.13-30.

8 Environmental Protection Agency, Region Wollution/Situation Report #168 (Oct. 29,
2012),available athttp://www.EPA.gov/enbridgespill/pdfs/sitreps/20025 _sitrep_166.pdf.

% This number has varied some, with 840,000 galtmisg at the low end.

% National Transportation Safety Board (NTSB), 201Enbridge Incorporated Hazardous
Liquid Pipeline Rupture and Release, Marshall, Ngem, July 25, 2010,available at
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Talmadge Creek, then followed the creek to the kalzoo River, ultimately
contaminating about 30 to 35 miles of the Rivembefit was contained. After the spill,
the River flooded and stranded oil on floodplaimstlands, backwaters, and islands. The
spill threatened to flow all the way to Lake Micaig which would have fouled many
more miles of river, as well as the lake’s shoeelin

In the Kalamazoo River, the heavy bitumen sankh® river bottom, coating
wildlife, rocks and sedimerit. At the time of the Kalamazoo spill, transparency
regarding clean-up and response was criticallyiteck Enbridge’s CEO denied that the
pipeline was even carrying tar sands>bilAs investigations began to reveal that the
substance was indeed tar sands, the CEO finalljtahthat the leak was tar sandsil.

When the spill occurred, the heavy bitumen sankhto river bottom and the
lighter chemicals used to dilute the bitumen evafEat®™ Resulting toxic fumes forced
local residents to flee from their homes and ov@® Beople suffered from immediate
illness due to benzene expostite.A report filed by the Michigan Department of
Community Health found that nearly sixty percenirafividuals living in the vicinity of
the Kalamazoo River spill experienced respiratagstrointestinal, and neurological
symptoms consistent with acute exposure to benzsmk other petroleum related
chemicals® The long term consequences for these people vene exposed to benzene
and other compounds contained in the diluted bituneenain unknown. It took several
weeks for officials to be informed that the spillegbstance was diluted bitumen: up to
that point they did not even know the name of thlessance they were responding to
because federal law does not require pipeline ¢tpresréo reveal the specific contents of
their pipelines and Enbridge did not initially vateer this informatiori’

http://www.ntsb.gov/doclib/reports/2012/par1201.pdfipeline Accident Report NTSB/PAR-

12/01, (“NTSB REPORT") at xii; U.S. House of Remptatives, Committee on Transportation

and Infrastructure, Staff Report for September2l8,0, Hearing on Enbridge Pipeline Oil Spill

in Marshall, Michigan, September 14, 2010 (Housdf$emo).

¥ NTSBREePORT, David SassoorGrude, Dirty and DangeroysN.Y. Times (Aug. 20

2012),available athttp://www.nytimes.com/2012/08/21/opinion/the-darsgef-diluted-

bitumen-oil.html?_r=0

% Kari Lydersen,Michigan Oil Spill Increases Concern Over Tar SarRlpelines OnEarth

(Aug. 6, 2010), http://www.onearth.org/article/miggdn-oil-spill-tar-sands-concerns.

¥ Kari LydersenMichigan Oil Spill: The Tar Sands Name Game (ang WiMatters)

OnEarth (Aug. 12, 2010), http://www.onearth.org/e¥@d10.

% David SassoorGrude, Dirty and DangeroydNEw Y ORK TIMES, August 20, 20123vailable at

http://www.nytimes.com/2012/08/21/opinion/the-darsgef-diluted-bitumen-oil.htmI?_r=1.

% NTSB Press Releas@jpeline Rupture and Oil Spill Accident Caused bygabizational

Failures and Weak Regulatigresvailable at http://www.ntsb.gov/news/2012/120710.html.

% MARTHA STANBURY ET AL., ACUTE HEALTH EFFECTS OF THEENBRIDGE OIL SPILL, LANSING,

MI:  MICHIGAN  DEPARTMENT OF COMMUNITY  HEALTH, November 2010,

http://www.michigan.gov/documents/mdch/enbridge «illl_epi_report_with_cover 11 22 10
339101 7.pdf (last visited Jan. 12, 2011).

%" David Sassoon, CrugdBirty and DangerousNEw Y ORK TIMES, August 20, 2012available at

http://www.nytimes.com/2012/08/21/opinion/the-darsgef-diluted-bitumen-oil.html?_r=1.
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The response to this diluted bitumen spill is fand complete, and may never be
complete® Enbridge recently disclosed that the cleanupsciave exceeded one billion
dollars, making Kalamazoo by far the most expenpipeline oil spill in U.S. history?
The response to the Kalamazoo River spill has redunore than 2000 personnel, over
150,000 feet of boom, 175 heavy spill responsekuforty-three boats, and forty-eight
oil skimmers'™® The river may never be restor€dDespite already spending eighteen
times more than would be spent on a spill of cotiveal oil, cleanup crews are still
working to remove residual oil from the riverbeddanetlands’? On October 3, 2012
EPA issued an order to Enbridge demanding thatcttrapany undertake additional
efforts to continue to “remove and mitigate theeef of oil discharged®® On March
14, 2013, EPA ordered dredging of the river to aontfurther contamination from
lingering oil. ** The response to this spill is likely to continfoee many years. As
reported in a New YorRimespiece the Kalamazoo spill, the “accident undersdorot
only how different dilbit is from conventional oihut how unprepared we are for the
impending flood of imports®

In the aftermath of the Kalamazoo Spill, the staets made by EPA give
context to the above conclusions that dilbit présarastly different challenges from
conventional crude. For instance, EPA’s On-Sitdl $wordinator Mark Durno stated
that, “The submerged oil is a real story —it's alreye-opener. ... In larger spills we've
dealt with before, we haven't seen nearly this oot of submerged oil, if we've seen

¥Sandy Smith, EHS TodafgPA: More Work Needed to Clean up Enbridge OillSpil
Kalamazoo Rive(Oct. 5, 2012)available athttp:/ehstoday.com/environment/epa-more-
work-needed-clean-enbridge-oil-spill-kalamazoo-rive

¥ http://desmog.ca/2013/08/26/official-price-enbridggamazoo-spill-whopping-1-039-000-000
0 PLAINS JUSTICE, THE NORTHERN GREAT PLAINS AT RISK: OIL SPILL PLANNING DEFICIENCIES

IN KEYSTONE PIPELINE  SYSTEM 9 (Nov. 23, 2010), available at
http://plainsjustice.org/files/Keystone_XL/Keyst8020Pipeline%200il%20Spill%20Response
%20Planning%20Report%202010-11-23%20FINAL.pdf (lasted Mar. 15, 2013).

*1 See U.S. Environmental Protection Agency, Press RelgaPA Orders Enbridge to Perform
Additional Dredging to Remove Oil from Kalamazoo vaRi Mar. 14, 2013,
http://yosemite.epa.gov/opa/admpress.nsf/0/19CDR2BB62CD85257B2E006ECBB9 (last
visited Mar. 15, 2013).

*2 NATIONAL WILDLIFE FEDERATION, IMPORTING DISASTER THE ANATOMY OF ENBRIDGE'S
ONCE AND FUTURE OIL SpPILLS 3 (2012),available athttp://www.nwf.org/~/media/PDFs/Global-
Warming/Reports/NWF_EnbridgeQilSpill_ WEB_Final.ashx

*3 EPA Region 5, In the Matter of Enbridge et. ald€ for Removal Under Section 311(c) of
the Clean Water Act, Docket No: CWA (2012), available at
http://xa.yimg.com/kq/groups/468332/45287179/na&22 003-proposed-order-for-
removal.pdf.

** SeeU.S. Environmental Protection Agency, Press RelgaBA Orders Enbridge to Perform
Additional Dredging to Remove Oil from Kalamazoo vaRi Mar. 14, 2013,
http://yosemite.epa.gov/opa/admpress.nsf/0/19CDR2EB62CD85257B2E006ECBB9 (last
visited Mar. 15, 2013).

> David SassoorGrude, Dirty and DangerousNEw Y ORK TIMES, August 20, 20123vailable at
http://www.nytimes.com/2012/08/21/opinion/the-darsgef-diluted-bitumen-oil.html?_r=1.
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any at all.*® Similarly, Susan Hedman, EPA Region 5 Administrasaid in a press
interview that, “Capturing and cleaning up this\heail is a unique challenge. No one at
the EPA can remember dealing with this much subetergjl in a river.*” Ralph
Dollhopf, EPA incident commander for Kalamazootedathatwhen Enbridge’s pipeline
ruptured, the lighter part of the oil evaporateshaking the heavy mixture even more
heavy as it moved down the creek and down the;rivdrad an increased tendency to
sink... It's the nature of the mixture of the oihtttaused it to sink*®

The tragic consequences of the Kalamazoo spill wietailed in a July 2012
report by the National Transportation Safety Bo@ISB). The NTSB report was
highly critical of Enbridge, the pipeline operat@amnd the existing federal regulatory
framework. The NTSB found that, “Pervasive orgatianal failures by a pipeline
operator along with weak federal regulations led fapeline rupture and subsequent oll
spill in 2010.*° The NTSB report shows precisely why allowing comipa to be in
charge of their own clean up is a recipe for deasiNot only was the pipeline rupture
not addressed for over seventeen hours, Enbridgesators twice pumped additional oil
through the pipeline, constituting eighty-one patcef the total releas®. In other
words, the systems that were in place to prevestt awspill failed catastrophically.

The fact of the matter is that while Kalamazoo teagyht us some lessons, the
biggest lesson is that we are unprepared for & lgl Kalamazoo. There is still no
indication that dilbit, which would be travelingoalg the Line 78 pipeline, can be
effectively cleaned up, that Enbridge would prowy anore adept or responsive to the
emergency than it did in Kalamazoo, and there @ mo change in the inadequate
regulatory structure that in part allowed the Kadawo disaster to happen.

In fact, the EPA submitted comments objecting ® @orps’ EA for Enbridge’s
Flanagan South tar sands pipeline on December@®@3. Zhe EPA argued that the EA’s
analysis of oil spills and Enbridge’s response bdpi@s were insufficient and vague.
Ex. A at 3-4. The EPA argued that the Corps shbalk discussed lessons learned from
Enbridge’s 2010 spill of heavy crude oil into thel&mazoo River in Michigan and
required special prevention, protection, and mitopameasures to ensure that such an
accident does not occur in the sensitive areasRlaatgan South would cross, including
the Upper Mississippi River System, a “nationaligngficant ecosystem and nationally
significant commercial navigation systemd. at 3. For example, EPA recommended
“‘commissioning an independent engineering analysisreview Enbridge’s risks
assessment of the potential impacts from oil digg® to surface and groundwater

% Kari Lydersen, OnEarth blog, July 25, 2011 htipahiv.onearth.org/article/tar-sands-oil-
plagues-a-michigan-community

*"The American Independeduly 20, 2011, Tar Sands Solutions Network,
http://tarsandssolutions.org/in-the-media/afteak@zoo-river-oil-spill-heavy-metal-levels-rise
“8 Blog on Stop Tar Sands Oil Pipelines, October2Dil,1 http://stoptarsands.org/public-
comment-submitted-u-s-national-interest-determamggee alsd-ritz Klug, The Kalamazoo
Gazette,July 24, 2011

http://www.mlive.com/news/kalamazoo/index.ssf/2@F1kalamazoo river oil_spill_resp.html
*9 NTSBREPORT, supranote 27.

0 p. atxii.
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resources along the entire route as well as plagiamline valves along the route and
installing leak detection equipment”; requiringreetwork of sentinel or monitoring wells
along the entire length of the pipeline, especiallysensitive or ecologically important
areas... to provide a practical means for early dieteof leaks...”; requiring that the
emergency response plans address submerged oiegoate “pre-positioned response
assets”; and allowing an opportunity for publicies¥ and comment on these issules.
at 3-4. The same analysis and mitigation measin@sd be required for Line 78.

C. The March 2013 Mayflower, Arkansas disaster

The Kalamazoo River is not the only major tar sasill to plague an American
community. On March 29, 2013, a pipe carryingititbptured in a small neighborhood
in Mayflower, Arkansas, spilling approximately 2000 gallons of dilbit through the
streets, into nearby wetlands and streams and aay tontaminated portions of Lake
Conway>* one of the State’s most prized warm water fislseriehe pipeline is the
Pegasus Pipeline owned by the ExxonMobil Pipelioen@any.

As with the Michigan spill, there was some questat the time of the spill
regarding whether or not it was bitumen that waklkesh It was not until April 10, 2013
that the company admitted in a letter that the rigdtspilled was indeed bitumén.

The incident has forced twenty-two families froneithhomes? It has also
caused numerous health problems. As detailedecent piece in theew Republic

Ever since Exxon Mobil's Pegasus pipeline bursMiarch and spilled an
estimated 210,000 gallons of Canadian heavy cruldevo miles from
[Jason Thompson’s] house, he’s had headaches w@irpatural intensity,
so bad they wake him up in the middle of the nigHe has nosebleeds,
and hemorrhoids even though he’s only 36; thereash on his neck that
has only gotten worse in the eight months sincesthis and some days
he feels so weak that he can hardly get out of ddd.estimates that he
has lost almost 35 pounds since the rupture, afliom a fit 220 down to

°l SeeJacob KauffmanTar Sands in Lake ConwaKUAR Public Radio (Apr. 23, 2013),

available at, www. http://ualrpublicradio.org/pdat/sands-oil-lake-conway. There is a dispute
as to whether tests in the lake were adequatdegsfocused on the water itself, rather than the
bottom materials. Some have reported oil contaticinain the lake. Indeed, the Arkansas
Attorney General stated that because a cove of kha® deemed contaminated, the lake was

contaminated because “the cove is part of Lake @griw
http://insideclimatenews.org/news/20130410/coveretexxon-oil-has-been-found-part-lake-
conway.

52 Letter from Richard E. Byrne, Exxon Mobil Corpacet to Mr. Edwin Quinones, Esq., U.S.
E.P.A. Region 6 (Apr. 10, 2013) (“ExxonMobil consid the oil released on March 29, 2013 to
be conventionally produced Wabasca Heavy crudexoiMobil was advised today by the
Government of Alberta’s Energy Resources ConsemaBoard that Canadian producers report
their production of Wabasca Heavy as bitumen.”).

%3 E.g., Maria GallucciDilbit or Not? Wabasca Crude Is the Questidnside Climate News
(Apr. 18, 2013),available atwww. http://insideclimatenews.org/news/201304118itbr-not-
wabasca-crude-question.
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185. When he went to see a doctor in April, he wad he has a
mysterious spot on one lung—but he hasn’t beentaldéord to go back.

Hundreds of people in this working-class town &f@® have complained
of symptoms like Thompson's. And their maladiesspimtory
disorders, nausea, fatigue, nosebleeds, bowel sissubrobbing
headaches—echo the ones that appeared in Marshetiigan, where an
Enbridge Energy pipeline burst in 2010. The twoefines were carrying
the same kind of oil: a heavy crude, or bituméf[.]

As with the tragedy in Michigan, in Mayflower, tlogvner of the pipeline, Exxon,
demonstrated it could not be trusted to protectpiligic. In a November 6, 2013 letter
of probable violations sent to Exxon, PHMSA fouridenprobable violations by Exxadn.
These probable violations make clear that a loagehg problem with a seam that
caused the accident should have been apparentxtmBar some time. PHMSA stated
that:

The pipe manufacturing information, fracture touggs) and hydrostatic
testing failure history of the Youngstown pre-198W frequency ERW
pipe in the Patoka to Corsicana segments of thadlsgPipelin@rovided
more than adequate information for the pipe to besidered susceptible
to seam failure Further, the operator did not present an acceptab
engineering analysis to PHMSA to demonstrate thatgre-1970 ERW
pipe in the Pegasus Pipeline was not susceptitdeam failure®

The letter detailed basic safety procedures Exadad to follow, many of which
concern oversight of the seam that falédThese failures were long-standing. Testing
from as far back as 1991 demonstrated the existehttee defect that eventually led to
the spill twenty-four years later. Thus, the pesblwas left unaddressed by Exxon for
almost a quarter century until the line burst. iddally, there is speculation that
pressure cycling, which is associated with transpion of dilbit, may have caused this
long-standing defects in the pipe to finally ruettft

** Nora Caplan-Bricker, This Is What Happens Wheripele Bursts in Your TowrConflicted
about Keystone? Consider the horrific impact obdrspill in ArkansasNew Republic (Nov. 18,
2013), available at http://www.newrepublic.com/article/115624/exxoigpill-arkansas-2013-
how-pipeline-burst-mayflower.

5 U.S. Dep't of Transportation, Pipeline and HazasiMaterials Safety Administration, Notice
of Probable Violation and Proposed Compliance Ofdem R.M. Seely, Director, Southwest
Region, Pipeline and Hazardous Materials Safety iAdtmation to Mr. Gary W. Pruessing,
President, ExxonMobil Pipeline Company, LLC (Nov, @013) at 2, available at
http://phmsa.dot.gov/staticfiles/PHMSA/Downloaddbles/Enforcement%20Notices/42013502
7_NOPV%20&%20PCO _11062013.pdf.

*%|d. at 2 (emphasis added).

" Seeid.

*8 Elizabeth Douglas€xperts say dilbit could have created pressure gsjihydrogen cracks in
Pegasus ruptureArkansas Times (Sept. 12, 2018yailable af
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Exxon may well have been betting the costs of dgakith a spill were less than
the costs of taking measures to prevent one. Aesalt of these probable violations,
Exxon incurred justa $2.6 million fine from PHMS#r the incident, just .0003
percenf the company’s $7.8 billion profit in just therdh quarter of 2013?

Regardless, Mayflower, AR stands as yet anothgidexample of what happens
when pipeline companies shipping tar sands aréetius police themselves.

d. Inadequate measures are in place to protegiubiec from
a spill of dilbit from Line 78

As detailed in the NTSB report, the current reqaiatstructure fails to account
for the unique risks of transporting and respondmgar sands spills and to protect the
public and the environment from diluted bitumenlispsks. There is simply not an
adequate regulatory structure to deal with theeexér risks of dilbit.

The NTSB account of the Kalamazoo spill is sobednd identifies key failures
in the regulation of the diluted bitumen pipelinkatt spilled. The NTSB cited
“[iInsufficient public awareness and education,” €ak regulation” and “ineffective
oversight of pipeline integrity management programsntrol center procedures, and
public awareness” as factors in the Kalamazoo tis3 The NTSB specifically found
that the regulatory oversight for the pipeline wiadequate® It also faulted
“inadequate regulatory requirements for facilitgpense plans,” the inadequacy of the
“facility response plan to ensure adequate traimh¢he first responders and sufficient
emergency response resources allocated to respamd)” “inadequate review and
approval of Enbridge’s facility response plan tfated to verify that the plan content
was accurate and timely” for the spfll. The NTSB also concludes that it is “improbable
that PHMSA would be able to perform an adequateevewf facility response plans or
enforce Federal requirements that pipeline opesatbentify and ensure that adequate
response resources are available to respond td-vass discharge§> Put another way,
PHMSA'’s response resource regulations are unerdblee The NTSB also found that,
“[e]ssentially, the regulations allow the pipelimelustry to dictate the requirements of an
adequate spill response and to determine whetlsethequirements have been nfét.”
As a consequence, communities along the pipelingercan expect no greater amount of
spill response resources from TransCanada thare ttiet TransCanada, in its sole
discretion, believes is due them.

The NTSB additionally found that PHMSA has onlyp Tull-time employees
managing about 450 response plans, far fewer titlagr éhe Coast Guard or EPA which
also have spill response responsibilities, destbiee fact that it receives significantly

http://www.arktimes.com/arkansas/experts-say-dibitld-have-created-pressure-swings-
hydrogen-cracks-in-pegasus-rupture/Content?0id=308%showFull Text=true.

*9 Caplan-Bricker, supra.

% NTSBREPORT, supranote 27, at Xii.

®11d. at xiii.

®21d. at xiii-xiv.

3.

®1d. at 113.
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greater funding from the Oil Spill Liability Tru§tund?®® which, ironically, is not funded
by dilbit shippers such as TransCan&Yalt also found that PHMSA had approved
Enbridge’s Facility Response Plan (FRP) within tweeks of its receipt without
comment and that only a “cursory” review of therptauld have been conducted within
this time period”’

The NTSB Line 6b Report also found that PHMSA dbast perform on-site
audits to verify the content and adequacy of plaefre approving them. In contrast,
both the Coast Guard and the EPA conduct on-sititsaand plan reviews after the
initial review and approval of the submitted pl&f." Thus, PHMSA appears to do little
more than bean count whether an FRP has all rebpaets, rubber stamp whatever
pipeline companies’ submit with no meaningful rewviprocess, and then ignore FRP’s
until the process repeats itself.

This weak and inadequate regulatory structure —chviig not currently being
addressed or revised by PHMSA - is essentiallyhallserves to protect the people and
places that will be impacted by the Line 78 pipelend a potentially major release of
heavy crude oil.

3. The Corps must analyze the impacts to endandesgecies

The Corps’ Notice of May 23, 2014 states: “the g3ohas determined that the
proposed activity may affect a Federally-listed amgkred/threatened species or
designated critical habitat. Consultation with th&. Fish and Wildlife Service pursuant
to Section 7 of the Endangered Species Act of 183&mended (16 U.S.C. 1531 et seq.)
has been initiated.” As part of, or in addition tbe Corps’ consultation pursuant to
E.S.A section 7, the Corps, as the implementingh@gemust analyze the project’s
impacts to endangered or threatened speciesNEIBA analysis.

In a letter from the Fish and Wildlife Service (B)Vdated March 27, 2014, the
FWS expressed concern that the project would impaeties. The letter stated:

Your report concludes that the project will not exbely affect the
sheepnose mussel [Plethobathus cyphyus]. At time Wwe cannot concur
that the project would not adversely affect theegin@se mussel, due to
the lack of a contingency plan for a frac-out (aadvertent drilling fluid
return), which could occur as a result of the psmub horizontal
directional drilling (HDD) under the Kankakee Riv&uring our January
21, 2014, online meeting, Mr. Shawn Cirton of mgfistequested that
such a plan be provided for our review; howeverpatingency plan was
not provided as part of the recent report. Our néscshow that the

®Id.

% |.R.S. National Office Technical Memorandum 200029 (Jan. 12, 2011) at 3 (“Accordingly,
tar sands imported into the United States from @gury Company are not subject to the excise
tax on petroleum imposed by § 4611.”)

®’ NTSB REPORT, at 113.

% 1d.
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sheepnose mussel has been found near the area pifojosed crossing;
therefore, the species could be adversely affedféel.recommend that

Enbridge develop a contingency plan similar to dhne provided for the

Flanagan South Pipeline Project (attached), toesddour concerns about
the HDD method and a possible frac-out.

FWS letter of March 27, 2014 (attached as ExhijtaB 2.

The Corps must address these concerns in its N&kdysis and analyze the
potential for frac-out to occur, as well as othrapacts to species. For example, the FWS
also requested additional information about exgstiabitat for the Eastern massasauga
(Sistrurus catenatus), a candidate for federahgisalong the pipeline route to determine
whether the species could be adversely affected.

If FWS undergoes formal consultation, the Corpsinprepare a NEPA analysis
that analyzes the impacts associated with the grajed any incidental take of specigs.
re Consolidated Salmonid Casé&88 F. Supp. 2d 1013, 1025 (E.D. Cal 2010) hiedd t
the Bureau of Reclamation’s (Reclamationplementatiorof a biological opinion issued
by the National Marine Fisheries Service (NMFS) wwasajor federal action pursuant to
40 C.F.R. 8 1508.18. The court reasoned that bec#lus ESA regulations gave
Reclamation the discretion to determine “whethet anwhat manner to proceed with
the action” in light of the Biological Opinion, itdecision to move forward with the
project and implement the BO was a major federabadriggering NEPAId. at 1022
(quoting 50 C.F.R. 8§ 402.15(agee also San Luis & Delta-Mendota Water Auth. v.
Salazar 686 F. Supp. 2d 1026, 1049 (E.D. Cal. 2009) (t&eation's implementation of
the BiOp is major federal action”;und for Animals, Inc. v. Ri¢&5 F.3d 535, 546-47
(11th Cir. 1996) (Corps complied with NEPA in igsgia 8404 permit for a landfill that
required FWS to issue an ITS).

Following formal consultation, the agency requestor initiating consultation
must determine “whether and in what manner to pdogith the action in light of its
section 7 obligations and the Service’s biologmgainion.” 50 C.F.R. § 402.15(a). With
respect to Line 78, that agency is the Corps.

4. The Corps must analyze on-the-ground impactsvietlands and
waterways (e.g., forested wetlands), and alternegiv

Construction of oil pipelines require the clearisiga 80-110 foot-wide right-of-
way (ROW) through everything in the pipeline’s pdtr its entire length, grading,
trenching, installation of the pipe, backfillingndgthen permanent maintenance of the
ROW. That means that high quality wildlife habitdgrests, and wetlands are
permanently removed and prohibited from returnmtheir natural states.

For example, the Corps’ Decision Document for Natime Permit 12 states that

“Forested wetlands will not be allowed to grow backhe utility line right-of-way so
that the utility line will not be damaged and caa basily maintained,” and that
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“mechanized landclearing of a forested wetland wtibty line right-of-way may only
result in a conversion of wetland type, and notiltes permanent loss of waters of the
United States”, and “[t]he conversion of a forestestland to a scrub shrub wetland does
not constitute a permanent loss of waters of th#éedrStates, and thus does not count
towards the acreage limit, even though it may tesukthe permanent loss of certain
functions, which may require compensatory mitigatiZN\WP 12 Decision Document, at
6-46.

Regardless of whether the Corps considers the pemmb@aemoval of high-quality
forested wetlands a “loss of waters of the Unitadtes,” the direct, indirect, and
cumulative impacts of that practice must be consdién the Corps’ NEPA analysis.

There are a wide range of other on-the-ground itspassociated with pipeline
construction. For example, the Indiana Applicatdiscusses some of these impacts
beginning on page 8. The Corps’ NEPA analysis rthmioughly analyze these impacts,
mitigation measures, and practicable alternatives.

5. The Corps must analyze the air and Water ptta from
refining Line 78’s crude oill

The Corps must also analyze and disclose the it®hat the Line 78 pipeline
will have on air and water quality due to the rafgnof Western Canadian Sedimentary
Basin (“WCSB?”) tar sands and other crudes in rdaogivefineries, including but not
limited to the BP Whiting refinery and other regabnefineries.

Refining increasing amounts of heavy crude oilsthe Midwest will cause
negative air quality impacts, and will cause enoissi of higher amounts of sulfur
dioxide, metals, and organics pollution. Westerm&Zian heavy crudes have a higher
sulfur content than is found in light to mediumaewoils.

For example, tar sands bitumen contains 102 time copper, 21 times more
vanadium, 11 times more sulfur, six times moreogién, 11 times more nickel, and 5
times more lead than conventional heavy crudeTbiése pollutants can cause acid rain,
bioaccumulation of toxic chemicals in the food chathe formation of ground-level
ozone and smog, visibility impairment, and odor atis.

Line 78 will also cause more emissions becaussatads diluted bitumen requires
more energy to refine. Thus, to produce the samdyats, more fuel must be burned at
fired sources at refineries and at offsite elecyigmerating units. For example, diluted
bitumen requires more heat for distillation in tbeude unit. It also contains higher
concentrations of catalyst contaminants than tygieavy crudes, which require more
energy to remove. It is hydrogen-deficient compat@dconventional crude and thus
requires substantial hydrogen production and amditluring refining, which again
requires more energy. Diluted bitumen will alsouieg additional coking capacity. All of
these characteristics of diluted bitumen increasergy demand, which will in turn
increase combustion emissions, including those teaters and boilers.
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Compared to many conventional heavy crudes, taisshitumen is heavier and
dirtier, will require more energy to refine, andllvdgontain more diluent if shipped via
pipeline. As documented and referenced in the NRE3Ge BriefTar Sands Crude Oil:
Health Effects of a Dirty and Destructive F3&lthese pollutants associated with the
refining of tar sands have been tied to increasedter risks, increased respiratory issues
including asthma, cardiovascular iliness, develamiadedelays, and other negative health
effects. This adverse impact on air quality andlipdiealth is not in the national interest.

Line 78 will increase the likelihood of accidentaleases at receiving refineries.
Because tar sands diluted bitumen has differeninciad properties than conventional
heavy crude, it could create significant safetyandz at receiving refineries, which are
not equipped handle the unique chemical compositbnWCSB crudes without
significant upgrades. Similar changes in crudesslaaused the explosion at the Chevron
refinery in Richmond, California, on August 6, 20That accident affected over 15,000
people from the surrounding area.

Line 78 will increase levels of polluted wastewapeoduced by the refineries.
Wastewaters generated from processing tar sands<ia refineries will contain higher
concentrations of many pollutants, including metadsifur compounds, ammonia,
chemical oxygen demand (COD), oil and grease, swiguk solids, salts, benzene,
phenols, and sulphides.

6. Impacts to waterways from hydraulic fracturing

Enbridge’s application to the Indiana Corps offiegplains that it will use
hydraulic fracturing wherever it uses the horizbuligectional drilling (HDD) method,
and thus that HDD poses to a threat to waterwaggmwhich it is used. That is because
there is a risk that the fissures created by taetdiring will extend to the waterway and
there will be an unintentional release of frackilugd. This event is called a “frac-out.”

For example, the Fish and Wildlife Service’s lebéMarch 27, 2014 (Ex. B at
page 2) expresses concern that Enbridge has matlpcba contingency plan for a frac-
out as it had provided for the Flanagan South pipehor has it analyzed impacts of a
frac-out to endangered species.

The Corps’ NEPA and/or CWA 404 analysis must aralye risks and potential
impacts of a frac-out on all waterbodies that thgelne crosses, including but not
limited to, an analysis of the geologic structure@ach water crossing, alternatives to that
crossing and/or method, mitigation measures, aswhtingency plan.

Enbridge’s applications to the Corps’ Indiana atohdis district offices are
currently silent on this issue.

% Danielle Droitsch and Diane Bailey, Tar Sands @r@il: Health Effects of a Dirty and
Destructive Fuel, NRDC, February 2014, http://wwamorg/energy/files/tar-sands-health-

effects-IB.pdf.
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V. [llinois Water Quality Concerns

A. Will and Cook counties

In the Army Corp’s Chicago District territory coveg Will and Cook counties in
lllinois, the proposed route for Line 78 will hat'emporary impacts of approximately
25.5 acres of jurisdictional wetlands, 1.98 acrepavmanently converted wetlands, and
0.70 acres of temporary stream impacts within #sghated project area “ (401 notice).
The pipeline would run “through notable areas saglthe lllinois Department of Natural
Resources Kankakee River State Park, the Foreste®ee District of Will County
Huyck’s Grove Preserve, and the Sauk Trail Wetlsiiithation Bank” (404 notice). The
pipeline will cross 10 perennial and 13 intermittestreams including the Kankakee
River, North Branch Rock Creek, Black Walnut Cre€krry Creek, Rayns Creek, Deer
Creek, Rock Creek, North Creek, Deer Lake, PlumekiréVhile direct impacts to
number of streams are proposed to be avoided byuskeof Horizontal Directional
Drilling (HDD) (proposed for Deer Creek, North CkeéNorth Branch Rock Creek and
the Kankakee River), at least 13 open cuts wilhzele across streams including Rayns
Creek, Rock Creek, Black Walnut Creek, Terry Créader Lake, Plum Creek and Deer
Creek.

“No mitigation is scheduled for temporarily impadt streams and wetlands.”
(401 notice). The only mitigation proposed is fob36 acres of forested wetland and
0.43 acres of scrub shrub wetland that will be @eremtly converted to emergent
wetland. The purchase of 6.41 acres of wetlandlitsreat the Sauk Trail Wetland
Mitigation bank in Cook County is proposed for métiion of the 1.988 acres of wetland
conversion.

There are also concerns about the impacts ofrtsigoped HDD. The USFWS has
raised concerns about impacts of a frac-out fronDHIDder the Kankakee River on the
federally endangered Sheepnose mud2lettjobasus cyphyusyhich has been found in
this stretch of the rivel® We note the section of the Kankakee River wheeedtheline is
proposed is listed as a biologically significanteatn by the lllinois Department of
Natural Resources (IDNRYJ.According to the IDNR, “Stream segments identifisi
biologically significant are unique resources ie 8tate and the biological communities
present must be protected at the stream reachelhaswpstream of the reacff.”

B. Kankakee, Livingston and Grudy counties, lligo

From the materials available to us, it appearsBhbridge 78 pipeline would
cross another biologically significant stream, Hast Branch Mazon River, in Livingston

© USFWS March 27, 2014 letter, attached as Exhibit B

™ See401 notice and
http://www.dnr.illinois.gov/conservation/Biologicgireamratings/Documents/StreamRatingRepo
rtSept2008.pdf.

2 IDNR Biologically Significant Streams map, attadres Exhibit C.

35



County®. We are concerned about impacts to another obéise streams in the state of
lllinois. We are not able to tell how Enbridge maio construct the pipeline in this area
but note that the lllinois EPA must public noticadaalso issue an individual 401

certification for the pipeline due to its impact this high quality stream per 35 IAC

302.205(d)(6}".

It also appears that no mitigation is proposedtéonporary impacts to streams
and wetlands due to the construction of the prappseeline in the territory governed by
the Army Corps of Engineers’ Rock Island Distrieermanent conversion of 0.121 acres
of forested wetland and 0.128 acres of scrub stwettand to emergent wetland will be
mitigated at a ratio of 4.5:1 at the Sangamon R@@mridor Reserve in Piatt County.

C. Failure to Satisfy Illinois Antidegradation lRu

The proposed project fails to satisfy lllinois Adegradation Ruf@ in that
existing uses have not been protected. No mitigatias been provided for the loss of
aguatic life functions due to the temporary losskestream and wetland habitat during
pipeline construction. Mitigation for permanentgersions of wetlands in Kankakee,
Livingston and Grudy counties is proposed to odauPiatt County, at least 50 miles
away from the region where the habitat lossesaeitiur.

An individual 401 certification is also requiredr fthe portions of the proposed
pipeline which fall under the jurisdiction of theo&k Island District (Kankakee,
Livingston and Grudy counties) per 35 IAC 302.2088) due to the crossing of a
biologically significant stream.

In addition, as described above in section IV.De proposed pipeline poses a
very serious risk of an oil spill which would vitdastate water quality standards and
could cause irreparable harm to any of the rivetsgams, wetlands, natural and
agricultural lands which the pipeline is proposedioss.

Conclusion
Thank you for the opportunity to comment on thisttera Line 78 would have

significant environmental impacts to the Midwestl avould pose a serious risk of heavy
crude olil spills to communities and to waterwaysd ahe Corps must evaluate these

“Id.

" “Discharges permitted under a current general NPP&mit as provided by 415 ILCS 5/39(b)
or a nationwide or regional CWA Section 404 peraie not subject to facility-specific
antidegradation review; however, the Agency mustiasthat individual permits or certifications
are required prior to all new pollutant loadingshydrological modifications that necessitate a
new, renewed or modified NPDES permit or CWA Sett01 certification that affects waters of
particular biological significance. Waters of pamtar biological significance may include
streams listed in a 1991 publication by the lli;mdDepartment of Conservation entitled
“Biologically Significant Illinois Streams”.

35 IAC 302.205
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impacts under the CWA and NEPA. We look forwarghaaticipating in a public hearing
as requested herein, and to otherwise participat@s process as it moves forward.

If you have any questions about these commentasgleontact me at 303-449-5595 ext.
100.

Respectfully submitted,

s/ Doug Hayes

Doug Hayes

Staff Attorney

Sierra Club Environmental Law Program
1650 3§ St., Ste. 102w

Boulder, CO 80301
doug.hayes@sierraclub.org

(303) 449-5595

Cindy Skrukrud, PhD

Clean Water Advocate

lllinois Chapter, Sierra Club
70 E Lake St, Ste 1500
Chicago, IL 60601
cindy.skrukrud@sierraclub.org
312-251-1680 x110

Jim Murphy

National Wildlife Federation
Senior Counsel

149 State Street
Montpelier, VT 05602
802.552.4325 (Phone)
jmurphy@nwf.org

Marc Fink

Center for Biological Diversity
209 East 7th St

Duluth, MN 55805
218-464-0539
mfink@biologicaldiversity.org
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Liz Kirkwood

Executive Director

FLOW (For Love of Water)
153 1/2 East Front Street
Traverse City, Ml 49684
(231) 944-1568
liz@flowforwater.org

Jessica Dexter

Staff Attorney

Environmental Law & Policy Center
35 E. Wacker Drive, Suite 1600
Chicago, IL 60601
jdexter@elpc.org

(312) 795-3747

Kim Knowles

Staff Attorney

Prairie Rivers Network
1902 Fox Drive, Suite G
Champaign IL 61820
217.344.2371
kknowles@prairierivers.org
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