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CAUSE NO. 14-08933-431 
 

TEXAS OIL AND GAS ASSOCIATION 
 
 Plaintiff, 
 
v. 
 
CITY OF DENTON, 
 
 Defendant. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT OF 
 
 
 
DENTON COUNTY, TEXAS 
 
 
 
431ST JUDICIAL DISTRICT 

 
DEFENDANT’S SPECIAL EXCEPTIONS AND 

ORIGINAL ANSWER TO PLAINTIFF’S ORIGINAL PETITION 
 

 
 The City of Denton, Texas (“City” or “Denton”) files its Special Exceptions and Original 

Answer to the Original Petition filed by Plaintiff Texas Oil and Gas Association (“TXOGA” or 

“Plaintiff”) as follows: 

I. 

SPECIAL EXCEPTIONS 

 The City specially excepts to Section C of the Petition (containing paragraphs 37-41) 

wherein Plaintiff asserts that field preemption applies to the ordinance passed by the citizens of 

Denton banning hydraulic fracturing in Denton on November 4, 2014 (the “Initiative 

Ordinance”).  Nowhere in Section C, or in the Petition as a whole, does Plaintiff identify what 

regulations have been passed by the Texas Railroad Commission or the Texas Commission or 

Environmental Quality that allegedly occupy the “entire field” rendering the Initiative Ordinance 

preempted and unconstitutional.  Accordingly, Section C and the Petition as a whole fail to meet 

the fair notice requirements of the Texas Rules of Civil Procedure relating to that field 

preemption claim and the City requests the Court to order Plaintiff to replead that claim with 

greater specificity to meet those fair notice requirements.   
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II. 

GENERAL DENIAL 

 The City, denies each and every, all and singular, the allegations contained in Plaintiff’s 

Original Petition and demands strict proof thereof. 

III. 

AFFIRMATIVE DEFENSES 

 By way of further answer, if such be necessary, the City would show that the hydraulic 

fracturing activities that are the subject of the Initiative Ordinance have occurred throughout the 

City of Denton overlaying the Barnett Shale.  Those activities have caused conditions that are 

subversive of public order and constitute an obstruction of public rights of the community as a 

whole.  Such conditions include, but are not limited to, noise, increased heavy truck traffic, 

liquid spills, vibrations and other offensive results of the hydraulic fracturing process that have 

affected the entire Denton Community.  Those conditions, all of which are generated by 

hydraulic fracturing, constitute a public nuisance which may be abated and future occurrences 

prevented by the City under its regulatory powers and are not subject to preemption as alleged by 

Plaintiff.   

 WHEREFORE, PREMISES CONSIDERED, the City prays that Plaintiff take nothing 

by way of its Original Petition, that the City be awarded its reasonable and necessary attorneys’ 

fees and costs of court pursuant to the Uniform Declaratory Judgment Act incurred in connection 

with this matter, and for such other and further relief, at law and in equity, to which the City is 

justly entitled.   
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Respectfully submitted, 
 
/s/ Terry D. Morgan 
Terry D. Morgan 
State Bar No. 14454075 
tmorgan@msstxlaw.com  
TERRY MORGAN & ASSOCIATES, P.C. 
8080 N. Central Expressway, Suite 1300 
Dallas, Texas 75206 
(214) 740-9944 
(214) 888-3327 (fax) 
 
James W. Morris, Jr. 
State Bar No. 14487600 
jmorris@msstxlaw.com  
MORRIS, SCHORSCH & STAPLETON, P.C. 
8080 N. Central Expressway, Suite 1300 
Dallas, Texas 75206 
(214) 888-3324 
(214) 888-3327 (fax) 
 
Jose E. de la Fuente 
State Bar No. 00793605 
jdelafuente@lglawfirm.com  
LLOYD GOSSELINK ROCHELLE  
   & TOWNSEND, P.C. 
816 Congress Avenue, Suite 1900 
Austin, Texas 78701 
(512) 322-5800 
(512) 472-0532 (fax) 
 

Anita Burgess 
State Bar No. 03379600 
Jerry Drake 
State Bar No. 060107500 

CITY OF DENTON, TX 
215 E. McKinney Street 
Denton, TX 76201  
(940) 349-8200 
(940) 382-7923 (Fax) 
 

Attorneys for Denton 
CITY OF DENTON, TEXAS 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that a true and correct copy of the foregoing document has been served 
upon the following attorneys via the method indicated below, pursuant to Rule 21a of the Texas 
Rules of Civil Procedure, on this the 1st day of December 2014. 
 
Thomas R. Phillips 
Tom.phillips@bakerbotts.com 
Evan Young 
Evan.young@bakerbotts.com 
BAKER BOTTS, LLP 
1500 San Jacinto Center 
98 San Jacinto Blvd., Suite 1500 
Austin, Texas 78701 
Via E-Service 
 
Bill Kroger 
Bill.kroger@bakerbotts.com 
Jason Newman 
Jason.newman@bakerbotts.com 
BAKER BOTTS, LLP 
One Shell Plaza 
910 Louisiana Street 
Houston, Texas 77002 
Via E-Service 
 
 
 /s/ Terry D. Morgan  

Terry D. Morgan 

 

 
 


