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STUPULATED MOTION TO DISMISS WITH PREJUDICE

The Parties submit the following Stipulated Motion to Dismiss With Prejudice.

The University and Plaintiff have resolved and settled all issues between them
and as part of their agreement stipulate that this lawsuit be dismissed with prejudice,
each party to bear its own fees, costs and expenses.

WHEREFORE, the parties respectfully request that this action and all claims
herein be dismissed with prejudice.

Respectfully submitted this 27* day of January, 2010.

CROSS & LIECHTY, P.C. OFFICE OF UNIVERSITY COUNSEL

/s/ Robert M. Liechty /s/ David P. Temple

Robert M. Liechty, #14652 David P. Temple, #13499

Attorney for Plaintiff Attorney for Defendant University of Colorado

SENTER GOLDFARB & RICE LLC

/s/ Thomas S. Rice

Thomas S. Rice, #9923
Attorney for Defendant DiStefano

In accordance with C.R.C.P. 121 §1-26(9) a printed copy of this document with signatures is being
maintained by the filing party and will be made available for inspection by other parties or the Court

upon reguest.
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STUPULATED MOTION TO DISMISS WITH PREJUDICE

The Parties submit the following Stipulated Motion to Dismiss With Prejudice.

The University and Plaintiff have resolved and settled all issues between them
and as part of their agreement stipulate that this lawsuit be dismissed with prejudice,
each party to bear its own fees, costs and expenses.

WHEREFORE, the parties respectfully request that this action and all claims
herein be dismissed with prejudice.

Respectfully submitted this 27t day of January, 2010.

CROSS & LIECHTY, P.C. OFFICE OF UNIVERSITY COUNSEL

/s/ Robert M. Liechty /s/ David P. Temple

Robert M. Liechty, #14652 David P. Temple, #13499

Attorney for Plaintiff Attorney for Defendant University of Colorado

SENTER GOLDFARB & RICE LLC

/s/ Thomas S. Rice

Thomas S. Rice, #9923
Attorney for Defendant DiStefano

In accordance with C.R.C.P. 121 §1-26(9) a printed copy of this document with signatures is being
maintained by the filing party and will be made available for inspection by other parties or the Court
upon request.
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Plaintiff(s): MURRY SALBY
Case Number: 09CV3789

Defendant(s): UNIVERSITY OF COLORADQO, et al | Courtroom 7

SHOW CAUSE ORDER

THIS MATTER is before the Court, sua sponte.

The Parties are hereby ORDERED to show cause in writing within thirty (30) days
of this date why the matter should not be dismissed for failure to comply with one or more

of the following:

1. The Court’s Delay Reduction Order and/or Alternate Dispute Resolution Order.
2. Failure to prosecute. C.R.C.P. 41(b)(2) and C.R.C.P. 121 Section 1-10.
3. Failure to file pleadings pursuant to C.R.C.P. 16.

In the absence of such showing, the case will be dismissed without prejudice and
without further notice. Costs shall be awarded pursuant to C.R.S. 13-16-113(1).

DATED: January 12, 2010

BY THE COURT:
(o dD —f&j@mﬁfﬁﬁ

Anne M. Mansfield
District Court Judge
cc: Counsel of Record
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Plaintiff: MURRY SALBY
Defendants: UNIVERSITY OF COLORADO, ACOURT USE ONLY 4
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.
Case No.; 09-CV-3789

Attorneys for Plaintiff: Division 7

Robert M. Liechty, No. 14652

CROSS & LIECHTY, P.C.
Address: 7100 E. Belleview Ave., Suite G-11

Greenwood Village, CO 80111
Phone No. (303) 333-4122
e-mail; riechtv@crossliechty.com

MOTION TO RECONSIDER

Plaintiff Murry L. Salby, by and through his attorney Robert M. Liechty of CROSS &
LIECHTY, P.C., moves this Court to reconsider its order of October 28, 2009, dismissing the

federal claims against defendant DiStefano as follows:

1. This motion concerns the dismissal of the fourth amendment, 14th amendment,
and first amendment claims against Mr. Distefano.

2. This Court dismissed the fourth amendment claim on two grounds. First, this
Court found that Professor Salby’s personal property was returned to him (or he at least had
access to it). That is incorrect. As he said in his affidavit, his lab was dismantled and destroyed
so that the computers did not function. See his original affidavit, reattached hereto, 4 6. Because
his computers could not function, he could not retrieve information stored on them. He asked for
a copy of the files that were stored on his computers in December and in January, but his
requests were ignored (possibly because since the computers would not function, it was
impossible to comply with his request). Id., § 7. Although Mr. Distefano may have presented
evidence to the contrary, this simply establishes a factual dispute. On a motion for summary
judgment “all doubts as to whether a triable issue of fact exists must be resolved against the
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moving party.” Bayou Land Co. v. Talley, 924 P.2d 136, 151 (Colo. 1996). Therefore, the
issue of fact as to whether Professor Salby had access to his property must be resolved against
Mr. Distefano.

3. This Court also said that Professor Salby cited no law indicating that Mr.
Distefano’s actions violated the Fourth Amendment. That is incorrect. Professor Salby relied
upon O’Cennor v. Ortega, 480 U.S. 709, 719-20 (1987),] which concerned the search of a
medical professor’s office. The U.S. Supreme Court stated that the search had to be reasonable
under the Fourth Amendment. Given that Professor Salby’s property was destroyed when the
computers were made nonfunctional, there is at least a factual question as to whether this was
reasonable.

4, This Court then held that it was not convinced that Professor Salby presented
sufficient evidence that he was constructively discharged, thus making it unnecessary to provide
any process. However, Professor Salby stated the following:

I retired because my laboratory had been destroyed and my professional records had
either been reduced to a state of disarray or resided on computers and archrival tapes that
were made inaccessible. During that same period, I also discovered that my students
were not allowed to enroll in my classes. Consequently, I had no choice but to leave the
University.

See affidavit, 9 10. The law of constructive discharge is set out in Price v. Boulder Valley
School District, 782 P.2d 821 (Colo. App. 1989), aff’d, Boulder Valley School District v. Price,
805 P.2d 1085 (Colo. 1991). Price concerned the constructive discharge of a teacher as a
predicate to a due process claim under §1983, substantially the same claim as herein. Mr. Price
began teaching in 1967 and was asked to resign in 1979. The pertinent facts are as follows:

In 1975, Price was diagnosed as manic-depressive. He suffered an emotional
breakdown in the summer of 1979, having undergone, in 1978, the death by cancer of his
former wife, and his assumption of the custody of their two minor children.

Beginning in the 1978-79 school year and continuing into the 1979-80 school year,
Price began seriously to neglect certain job duties. Specifically, he failed to take
attendance and post absence lists, failed to prepare required lesson plans and course
outlines, failed to prepare a record student grades, and a failed to return a grade book and
the keys to the school at which he had taught in 1978-79. [His principal] Zeckser
received several complaints from both parents and students regarding Price. Repeated
oral and written directives by Zeckser did not result in correction of the deficiencies in
Price’s performance.

See the Court of Appeals recitation of facts, 782 P.2d at 823. Mr. Price and his principal had a
meeting in October, 1979, in which they discussed Mr. Price’s personal and psychological

" See his Response, page 6,9 2 and 3.
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problems. Approximately one week later, Mr. Zeckser presented a letter of resignation to Mr.
Price which Mr. Price eventually signed after repeated requests by Mr. Zeckser. Id. Mr. Price
testified that he did not voluntarily resign because he felt he had no real alternative but to sign
the letter. Id. The key issue was whether he was forced out or voluntarily resigned.

5. The question of constructive discharge was given to a jury who found in favor of
Mr. Price. The Colorado Court of Appeals held that it was error for the trial court to have a
granted judgment notwithstanding the verdict in favor of the school on this issue and held that
the jury could find there was a constructive discharge under these facts. Id., at 824.

For a constructive discharge to be demonstrated, there must be a showing that there
was deliberate action on the part of the employer which made the employee’s working
conditions, or allowed them to become, so difficult or intolerable that the employee had
no other choice but to resign.

Id. The court concluded that because the principal drafted the letter of resignation and presented
it to Mr. Price on several locations until he finally signed the letter, this “militates against the
voluntariness of Price’s resignation, and in favor of the imposition of intolerable working
conditions.” Id., at 825. Professor Salby’s case 1s worse—he had no lab, no office and no
students. What was he to do?

6. The Colorado Supreme Court affirmed, citing the following legal standard:

... [A] constructive discharge depends upon whether a reasonable person under the
same or similar circumstances would view the new working conditions as intolerable, and
not upon the subjective view of the individual employee. ... To prove a constructive
discharge, a plaintiff must present sufficient evidence establishing deliberate action on
the part of an employer which makes or allows an employee’s working conditions to
become so difficult or intolerable that the employee has no other choice but to resign.

X 3k ok ok X

The trial court’s basis for granting JNOV was that a reasonable jury could not have
found that Zeckser took deliberate action to make the working conditions intolerable as
required for a constructive discharge. The court of appeals reversed, stating that the jury
could have reasonably concluded that Zeckser's actions were deliberate and calculated to
deprive Price of his employment without resort to the hearing to which he was entitled.

* % o
Viewing the evidence in the light most favorable to Price, a reasonable jury could find
that Price had been constructively discharged.

805 P.2d at 1088 (citations and internal quotations omitted). Under Price, there is at least a
factual issue as to whether the destruction of Professor Salby’s lab and not allowing students to
enroll his classes would cause him to resign.
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7. Finally, this Court dismissed the first amendment claim upon grounds that there
was no causal nexus between the filing of the grievance and the seizure of Professor Salby’s lab.
However, the Committee’s letter to Mr. Distefano, upon which the seizure herein was based,
specifically referred to the National Science Foundation’s February, 2005, inquiry into matters
regarding Professor Salby (which were a continuation of his initial complaints). Additionally,
Professor Salby referred to this ongoing dispute in his letter to Mr. Distefano. See affidavit,
11. Although he could not conclusively prove the causal nexus at this time, evidence indicated
that such a causal nexus exists and, pursuant to Rule 56(f), he asked in his affidavit for additional
discovery on this point. See affidavit,  11. Therefore, it was error to dismiss this claim without
allowing discovery.

WHEREFORE, plaintiff Salby respectfully requests that this Court reconsider its order
dismissing the federal claims against Mr. Distefano.

Respectfully submitted this November 9, 2009.

CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty
Robert M. Liechty
Email: rliechtv@crossliechty.com
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CERTIFICATE OF SERVICE

I hereby certify that on November 9, 2009, a true and correct copy of the foregoing
MOTION TO RECONSIDER was served upon the following persons as indicated below:

Thomas S. Rice, Esq.

Courtney B. Kramer, Esq.

SENTER GOLDFARB & RICE, L.L.C.
1700 Broadway, Suite 1700
Denver, Colorado 80290
Attorneys for Defendant DiStefano

David P. Temple, Esq.

Senior Associate University Counsel
Office of University Counsel - Litigation
1800 Grant Street, Suite 700

Denver, Colorado 80203

Attorneys for Defendant C.U.

() by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-320-0210

( ) by Overnight Mail

(X) Justice Link electronic filing

() by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-860-5650

( ) by Overnight Mail

(X) Justice Link electronic filing

Duly signed original on file in the offices of Cross &
Liechty, P.C.

Kelsey Thrig
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Court Authorizer
Comments:

The primary purpose of a motion to amend judgment or for new trial is to give the court an opportunity to correct
any errors that it may have had. See In re Jones, 668 P.2d 980 (Colo. App. 1983). After review of Plaintiff’s
Motion, the Court finds that no new legal or factual issues have been raised which would cause the Court to

amend its prior ruling.

/s/ Judge Anne M Mansfield
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Plaintiff(s):
MURRY SALBY,

V.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.
A COURT USE ONLY A

Attorney: Thomas S. Rice, # 9923 Case Number: 09 CV 3789
Courtney B. Kramer, # 40097

Address: Seater Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700 Div.: 7

Denver, CO 80290
Phone No.:  303.320-0509
Fax No.: 303-320-0210
E-mail: trice@sgrlic.com
ckramer@sgrllc.com

RESPONSE IN OPPOSITION TO MOTICON TO RECONSIDER

Defendant, PHILIP DISTEFANO (“DiStefano™), by his attorneys, THOMAS S. RICE
and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C.,
hereby submits the following Response in Opposition to Motion to Reconsider:

1. Plaintiff’s Motion to Reconsider in essence argues that the Court should re-
evaluate the very same facts and law already presented to reach an opposite result. Such 1s a
wasteful exercise which is neither procedurally sound, nor substantively supported by the record.

2. Plaintiff's motion to reconsider the summary judgment determination must be
characterized as a motion for new trial under C.R.C.P. 59(d). See Bowlen v. Federal Deposit Ins.
Corp., 815 P.2d 1013, 1015 (Colo. Ct. App. 1991). The primary purpose of a motion for a new
trial is to give the court an opportunity to correct any legal errors 1t may have made, In re
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Marriage of Jones, 668 P.2d 980, 981 (Colo. Ct. App. 1983), or to ¢valuate newly discovered
evidence. dspen Skitng Co. v, Peer, 804 P.2d 166, 172 (Colo. 1991). Here, neither of these
circumstances is presented.

3. Plaintiff unproperly uses his Motion to Reconsider to ask the Court to “re-think”
that which the Court has already analyzed. Johnson v. Ciry of Richmond, 102 FR.D. 623, 623-
24 (D.C. Va. 1984}, A moticn to reconsider is not proper where a litigant merely complains
about the decision rendered against him. When “the plaintiff has brought up nothing new . . .
[the Court] has no proper basis upon which to alter or amend the judgment previously entered.”
Durken v, Taylor, 444 F Supp. 879, 889 (E.D. Va. 1977). A fundamental prerequisite to a
motion for reconsideration is that the party seeking reconsideration must demonstrate that the
case’s outcome would be different if the motion for reconsideration is granted. Wright ex rel
Trust Co. of Kansas v. Abbott Laboratories, Inc, 259 F.3d 1226, 1236 (10th Cir. 2001).

4. After DiStefano asserted the defense of qualified immunity, the heavy burden
shified to Plaintiff to demonstrate that (1) DiStefano’s actions violated a constitutional or
statutory right. and (2) the right was clearly established at the time such that reasonable persons
in DiStefano’s position would have known his conduct violated that right.  Migneaulr v. Peck,
[58 F.3d 1131, 1139 (10th Cir. 1998) (citing Clanton v. Cooper, 129 F.3d 1147, 1153 (10th Cir.
1997y). I the plainiff fails to carry either part of his two-part burden, the defendant is entitled
o qualified immunity.” Migneaulr, 158 F.3d at 1139, Thus, the burden was squarely placed on
Plaintiff to bring forth facts and law to show that DiStefano violated his clearly established
constitutional rights, Barring such a showing, DiStefano was and is entitled to qualified
immunity from Plaintiff”s lawsuit just as the Court has ruled.

3. In seeking to buttress his Fourth Amendment claim, Plaintff argues that
(}'Connor v. Orlega, 480 U.S. 709 (1987) constitutes clearly established law that DiStefano’s
limited actions in this matier violated the Fourth Amendment, [Pl. Motion at p. 2.] O 'Connor
involved the reasonableness of a search ol a medical professor's office and is readily
distinguishable. 480 U.S. at 712-15. 1In that case, the defendant’s direct involvement included
placing plaintiff on administrative leave, prehibiting him from returning to the hospital,
organizing a specific committee to investigate misconduct, and authorizing the office search with
no prior notice to plaintiff. /¢ Here, Plaintiff never alleged or provided evidence that DiStefano
searched the office, authorized a search of the office contents, or violated Plaintiff’s expectation
of privacy. Regardless, O'Cormor does not clearly establish that a povernment actor’s
discretionary conduct in accepting a committee’s recommendations results in a violation of
Plaintiff’s constitutional rights. Plaintiff’ has not met his heavy burden to pierce DiStefano’s
qualified immunity because he has failed to bring forth any facts showing that DiStefano
illegally searched his office, illegally destroyed his property, or personally condoned or
authorized same. Plaintiff also fails in his burden because he has shown no law demonstrating
that DiStefano’s actions in accepting a duly constituted committee’s recommendations to bar the
professor from his office violated any clearly established constitutional right.

J
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6. Further, Plaintiff attempts to support his Fourteenth Amendment Due Process
claim with the assertion that Price v. Boulder Valley Sch. Dist. R-2, 782 P.2d 821 (Colo. Ct. App.
1989) is substantially the same as this case with regard to Plaintiff’s ¢laim of constructive
discharge [PI. Motion at p. 2|. In Price, the Court held that “the essential question [with regard
to constructive discharge] is whether the employer’s awareness of the employee’s condition was
sufficient to enable the trier of fact to conclude that the employer’s actions were of a deliberate
character.” Price, 782 P.2d. at 824. (Emphasis added). The Court found plaintiff®s resignation
involuntary due to a number of factors including plaintiff®s weakened mental condition and the
fact that plamtiff’ did not draft the resignation letter but was presented with the letter on several
occasions by defendant. /d. at 823-24. Here, Plaintiff has presented no evidence of any conduct
by DiStefano which constitutes dehberate action calculated to deprive Plaintiff of his
employment. /d. at 825, Indeed, Plaintiff fails to provide any evidence tying DiStefano to the
creation of an allcged hostile work environment. Contrary to Plaintiff™s allegation, Price does
not provide clearly established law that a government actor’s limited conduct creates a hostile
environment in violation of the Fourteenth Amendment. Maore importantly, the entire concept of
an alleged deprivation of pre-termination due process is nonsensical on its face when it is the
employee who resigned his post (simply stated: how can any pre-termination process be
provided when it is plaintiff who leaves his post?). Here again, Plaintiff has not met his heavy
burden as he shows neither fact nor law implicating DiStefano in any violation of clearly
established constitutional rights.

7. Lastly, Plaintiff argues in support of his First Amendment Retaliation claim by
suggesting that there might be some causal link between DiStefano’s actions in accepting the
committee”s recommendations and the Plaintiff’s decade old grievance (of which DiStefano has
affied he had no knowledge) that can perhaps be found if he be allowed to conduct discovery.
This approach ignores the entire thrust of the qualified immunity doctrine. Public officials such
as DiStefano who act in discretionary roles are protected from the burdens of non-stop litigation
regarding their decisions unless and to the extent that a plaintiff can show that there is real merit
to his claim. Hoping and praying that discovery might unearth some supporting evidence is
wholly non-responsive to the qualified immunity motion. Indeed, such an argument only serves
to highlight why the case is properly dismissed.

8. In conclusion, procedurally Plaintiff must present adequate grounds for requesting
reconsideration and bring forth evidence that the outcome of the motion for summary judgment
is improper. Plaintiff fails to meet his burden. Plainiff’s renewed factual assertions are not
material to the issue of qualified immunity and do not pertain to DiStefano’s liability with
respect to the federal claims alleged against him. Specifically, Plaintiff cannot establish facts
overlooked by the Court, cannot provide new evidence that ties DiStefano to these claims, and
cannot identify clearly established law holding that the discretionary actions of a University
Provost in accepting a committee’s recommendations violate constitutional rights.

T2
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WHEREFORE, for the reasons stated herein, DiStetano respectfully requests that this

Court:

A

B.

Denying Plaintiff's Motion to Reconsider the Court’s Order dated Gcetober 28,
2009;

Granting DhStefano his attorney fees necessitated in responding to this motion;
and '

Ordering such other and further relief as the Court deems just and preper.

Respectfully submitted,

SENTER GOLDFARB & RICEL, L.L.C.

By Q‘%&&é K

Courtney B. Kramer, # _E)TO97

1700 Broadway, Ste~700

Denver, CO 80290

Telephone: 303-320-0509

Facsimile: 303-320-0210

Attorneys for Defendant Philip DiStefano
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 18" day of November, 2009, a true and correct copy
of the above and foregoing DEFENDANT DISTEFAN(O’S RESPONSE IN OPPOSITION
TO MOTION TO RECONSIDER was clectronically filed with the Court and served upon all
counsel via LexisNexis File and Serve, addressed to:

Robert M. Liechty, Esq.

rliechtyicrossliechty.com

David P. Temple, Esq.
David.temple/gicu.cdu

f-} |
Wendy L. MdGdhn

Legal Secretary

00393433
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Address: 1437 Bannock Street
Denver, Colorado 80202
Telephone: 720 865-8307
Plaintiff: MURRY SALBY
Defendants: UNIVERSITY OF COLORADO, ACOURT USE ONLY 4
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.
Case No.: 09-CV-3789
Attorneys for Plaintiff: L
D 7

Robert M. Liechty, No. 14652 Hviston

CROSS & LIECHTY, P.C.
Address: 7100 E. Belleview Ave., Suite G-11

Greenwood Village, CO 80111
Phone No. (303) 333-4122
e-mail: tliechty(@crossliechty.com

MOTION TO RECONSIDER

Plaintiff Murry L. Salby, by and through his attorney Robert M. Liechty of CROSS &
LIECHTY, P.C., moves this Court to reconsider its order of October 28, 2009, dismissing the
federal claims against defendant DiStefano as follows:

1. This motion concems the dismissal of the fourth amendment, 14th amendment,
and first amendment claims against Mr. Distefano.

2. This Court dismissed the fourth amendment claim on two grounds. First, this
Court found that Professor Salby’s personal property was returned to him (or he at least had
access to it). That is incorrect. As he said in his affidavit, his lab was dismantled and destroyed
so that the computers did not function. See his original affidavit, reattached hereto, § 6. Because
his computers could not function, he could not retrieve information stored on them. He asked for
a copy of the files that were stored on his computers in December and in January, but his
requests were ignored (possibly because since the computers would not function, it was
impossible to comply with his request). Id., ¥ 7. Although Mr. Distefano may have presented
evidence to the contrary, this simply establishes a factual dispute. On a motion for summary
judgment “all doubts as to whether a triable issue of fact exists must be resolved against the

14 PM
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moving party.” Bayou Land Co. v. Talley, 924 P.2d 136, 151 (Colo. 1996). Therefore, the
issue of fact as to whether Professor Salby had access to his property must be resolved against
Mr. Distefano.

3. This Court also said that Professor Salby cited no law indicating that Mr.
Distefano’s actions violated the Fourth Amendment. That is incorrect. Professor Salby relied
upon O’Connor v. Ortega, 480 U.S. 709, 719-20 (1987),' which concerned the search of a
medical professor’s office. The U.S. Supreme Court stated that the search had to be reasonable
under the Fourth Amendment. Given that Professor Salby’s property was destroyed when the
computers were made nonfunctional, there is at least a factual question as to whether this was
reasonable.

4. This Court then held that it was not convinced that Professor Salby presented
sufficient evidence that he was constructively discharged, thus making it unnecessary to provide
any process. However, Professor Salby stated the following:

I retired because my laboratory had been destroyed and my professional records had
either been reduced to a state of disarray or resided on computers and archrival tapes that
were made inaccessible. During that same period, [ also discovered that my students
were not allowed to enroll in my classes. Consequently, I had no choice but to leave the
University.

See affidavit, § 10. The law of constructive discharge is set out in Price v. Boulder Valley
School District, 782 P.2d 821 (Colo. App. 1989), aff"d, Boulder Valley School District v. Price,
805 P.2d 1085 (Colo. 1991). Price concerned the constructive discharge of a teacher as a
predicate to a due process claim under §1983, substantially the same claim as herein. Mr. Price
began teaching in 1967 and was asked to resign in 1979. The pertinent facts are as follows:

In 1975, Price was diagnosed as manic-depressive. He suffered an emotional
breakdown in the summer of 1979, having undergone, in 1978, the death by cancer of his
former wife, and his assumption of the custody of their two minor children.

Beginning in the 1978-79 school year and continuing into the 1979-80 school year,
Price began seriously to neglect certain job duties. Specifically, he failed to take
attendance and post absence lists, failed to prepare required lesson plans and course
outlines, failed to prepare a record student grades, and a failed to return a grade book and
the keys to the school at which he had taught in 1978-79. [His principal] Zeckser
received several complaints from both parents and students regarding Price. Repeated
oral and written directives by Zeckser did not result in correction of the deficiencies in
Price’s performance.

See the Court of Appeals recitation of facts, 782 P.2d at 823. Mr. Price and his principal had a
meeting in October, 1979, in which they discussed Mr. Price’s personal and psychological

' See his Response,vpage 6,92 and 3.
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problems. Approximately one week later, Mr. Zeckser presented a letter of resignation to Mr.
Price which Mr. Price eventually signed after repeated requests by Mr. Zeckser. Id. Mr. Price
testified that he did not voluntarily resign because he felt he had no real alternative but to sign
the letter. Id. The key issue was whether he was forced out or voluntarily resigned.

5. The question of constructive discharge was given to a jury who found in favor of
Mr. Price. The Colorado Court of Appeals held that it was error for the trial court to have a
granted judgment notwithstanding the verdict in favor of the school on this issue and held that
the jury could find there was a constructive discharge under these facts. /d., at 824.

For a constructive discharge to be demonstrated, there must be a showing that there
was deliberate action on the part of the employer which made the employee’s working
conditions, or allowed them to become, so difficult or intolerable that the employee had
no other choice but to resign.

Id. The court concluded that because the principal drafted the letter of resignation and presented
it to Mr. Price on several locations until he finally signed the letter, this “militates against the
voluntariness of Price’s resignation, and in favor of the imposition of intolerable working
conditions.” Id., at 825. Professor Salby’s case is worse—he had no lab, no office and no
students. What was he to do?

6. The Colorado Supreme Court affirmed, citing the following legal standard:

... [A] constructive discharge depends upon whether a reasonable person under the
same or similar circumstances would view the new working conditions as intolerable, and
not upon the subjective view of the individual employee. ... To prove a constructive
discharge, a plaintiff must present sufficient evidence establishing deliberate action on
the part of an employer which makes or allows an employee’s working conditions to
become so difficult or intolerable that the employee has no other choice but to resign.

k ok %k ok %k

The trial court’s basis for granting JNOV was that a reasonable jury could not have
found that Zeckser took deliberate action to make the working conditions intolerable as
required for a constructive discharge. The court of appeals reversed, stating that the jury
could have reasonably concluded that Zeckser's actions were deliberate and calculated to
deprive Price of his employment without resort to the hearing to which he was entitled.

% % % Kk %
Viewing the evidence in the light most favorable to Price, a reasonable jury could find
that Price had been constructively discharged.

805 P.2d at 1088 (citations and internal quotations omitted). Under Price, there is at least a
factual issue as to whether the destruction of Professor Salby’s lab and not allowing students to
enroll his classes would cause him to resign.
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7. Finally, this Court dismissed the first amendment claim upon grounds that there
was no causal nexus between the filing of the grievance and the seizure of Professor Salby’s lab.
However, the Committee’s letter to Mr, Distefano, upon which the seizure herein was based,
specifically referred to the National Science Foundation’s February, 2005, inquiry into matters
regarding Professor Salby (which were a continuation of his initial complaints). Additionally,
Professor Salby referred to this ongoing dispute in his letter to Mr. Distefano. See affidavit,
11. Although he could not conclusively prove the causal nexus at this time, evidence indicated
that such a causal nexus exists and, pursuant to Rule 56(f), he asked in his affidavit for additional
discovery on this point. See affidavit, § 11. Therefore, it was error to dismiss this claim without
allowing discovery.

WHEREFORE, plamntiff Salby respectfully requests that this Court reconsider its order
dismissing the federal claims against Mr. Distefano.

Respectfully submitted this November 9, 2009.

CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty
Robert M. Liechty
Email: tliechtv@crossliechty.com
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AFFiDAVIT OF MURRY SALBY

I, Murry Salby, being of lawful age and dufy sworn, state the following based on personal

knowledge:

1.

From December, 2006, to August, 2007, I was on a sabbatical Ieave in Australia,

which was approved by the University and conducted pursuant to University policy. While on
leave, I was never contacted regarding the conflict of interest issues referenced in my complaint.
However, a group from the University met with me in February, 2006, and in June, 2000,

before my sabbatical, when I provided the group with all the information it requested. At that time,
we communicated via e-mail. However, while in Australia, no one from the University contacted
me concerning the issue via this e-mail address; hence, I had no idca if anything had come of it.

2

contacted me regarding any conflict of interest 1ssue and I was not denied access to my laboratory.
Nor was I told about, l2t alone asked to complete, the conflict-of-interest [orm (the DEPA).
During the prior year, my staff had resigned (due to lack of funding), leaving a backlog of work
and correspondence that was overwhelming and I was attending to that. I was still unaware of
any conclusions that the working group referenced in § 1 had reached, preliminary or otherwise,

and I was unaware that the matter had been referred to what I now know ag the Conflict of Interest

Commitlee.

I returned to the University at the end ol August, 2007. No one from the University
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3. I received a letter dated September 19, 2007, from Mr. DiStefano stating that he had
accepted the recommendations of the Committee (at the time, I did not know to what he was referring)
and that I was to provide to this Commitiee, by October 1, 2007, information that the Committee had
been seeking. Because I had no idea what he was talking about, I wrote a memo to Mr. DiStefano
on September 28, 2007, stating that [ did not know to what he was referring. T told Mr. DiStefano
that T had received no subsequent communication from the University since the summer of 2006,
Because I did not know who was on the Committee, | asked Mr. DiStefano to have the Committee
contact me, whereupon I would provide any additional matcrial that the Committee desired.

4, Neither Mr. Distefano nor anyone [rom the Conflict of Interest Committce contacted me.
Instead, on October 18, 2007, the University evicted me from my office and seized my laboratory.
No ene provided me a rationale for the seizure. With University police present to enforce the seizure,
the University dismantled the facilities, including image-processing, interactive graphics, and video
recording equipment. T was then locked out. My office contents were reduced to a state of disarray,
packaged haphazardly into some 50 storage cartons. They were moved into a small storage area,
where there was not even enough room to open the contents, let alone to determine what was where.
This was my new office.
5. Other personal property, including books, data, and professional records spanning
my 30-yr career, resided in the lab adjacent to my office. Some of that property could not be located
among the debris that remained after the seizure of the facilities. Nor was it found among the contents
of the approximately 50 cartons into which my 30-yr career had been packaged. This property was never
recovered. Among the equipment confiscated were sevaral large computer platforms, as well as a large
array of computer disks and archival tapes, on which my professional files and other intellectual property
were stored, Included in this were teaching records, records from federal research, scientific publications,
conference presentations, professional correspondence to colleagues, to scientific journals, and to funding
agencies for whom I served as a reviewer, and files from my graduate text, a new edition of which had
been invited by two international publishers. Around October 25, 2007, my department, the Department
of Atmospheric and Oceanic Sciences (ATOC), notified me that the computers on which that material
was stored would no longer be accessible, even remotely.

6. My lab was constructed over two and a half decades. At the time it was seized,
its facilities were contractually bound to an ongoing federal research project. As Principal Investigator,
I was responsible for mecting the research obligations, which in turn relied upon those facilities.
The technical facilities that were dismantled were the fruit of years of development, as well as
millions of federal research dollars that had been mvested to integrate those facilities.
That development enabled those facilities to interact with one another and with the computer platforms
through the use of locally-developed software and programmable memory, which was no longer available,
The University’s actions on October 18 permanently destroyed that functionality. Professional records
spanning my 30-yr career, which supported teaching, research, and service to the scientific community,
were likewise seized or destroyed. Most of the actions of October 18, 2007 were irreversible,
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7. I contacted the departmental chair of ATOC regarding the above actions. He advised
me that he had not even been consulted and, like me, had learned of the University’s actions only
when they occurred. I told him that the University had seized personal property, professional records
supporting federal research, and property titled or copyrighted to other parties, requesting access.
Then, and again later, I requested through my department that the University provide me with a copy
of my files that were stored on the computers which had been seized. That request was repeated in
December and again in January, in my letter of resignation. My requests were ignored.

8. After the seizure of my lab and office, | asked the ATOC department to clarify the
circumstances. Because Mr. DiStefano’s letter left me bewildered, and neither he nor anyone clse
responded to my September 28 letter, I asked ATOC to find out to what Mr. DiStefano was referring.
After some investigating, ATOC obtained a copy of an e-mail that had been sent to me while I was
living in Australia, but sent to an incorrect e-mail address. That ¢-mail address was not the one I used
nor the one through which I had communicated previously with the group referenced in 9 1 above.

9, This mis-directed e-mail said that the University had installed a new policy while
I was on sabbafical and instructed that faculty were to complete the DEPA form: on a University web site.
However, the University’s web site refused to permit me to log in.  After repeated attempts, [ had to
contact the University’s office of IT services. Even they were unsuccessful. After numerous measures
to the correct the problem, the office of TT services [ound it necessary to erase my account entirely
and then reinstall it. | was then able to log in and complete the DEPA form online, a procedure that
look only a few minutes. I never was told if the Committee reached a conclusion on whether there
was a conflict of interest. By then, however, the damage had been done.

10.  Iretired because my laboratory had been destroyed and my professional records had
either been reduced to a state of disarray or resided on computers and archival tapes that were made
inaccessible. During that same period, I also discovered that students were not allowed to enroll in
my classes. Consequently, I had no choice but to leave the University. I did not retire voluntarily.

11.  Ibelieve that Mr. DiStefano had knowledge of my grievances filed in 1997 and
i 2000, They alerted the University to its misuse of federal research funds, actions which
ultimately led to a criminal investigation of the University by the National Science Foundation.
As a result of those grievances and the subsequent criminal investigation, the University eventually
released some $100,000 to my research projects, funds that it had previously refused to release,
At that time, Mr. DiStefano was in the upper echelon of University administration—he would have
known of the release of the $100,000 and of the University coming under criminal investigation.
[ also referenced this dispute in my Scptember 28 letter to Mr. DiStefano. However, we noed to
investigate this to determine the fuil extent of what he knew.
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SUBSCRIBED AND SWORN to before me this 6%\ day of July, 2009, by Murry Salby
as being true and correct to the best of his knowledge, information and belief.

WITNESS my hand and official scal. 5’/ W\\\

3

ARG N T

Justice of the Peace
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District Court, City and County of Denver, Colorado
1437 Bannock St.
Denver, CO 80202 EFILED Docume

: Filing ID: 27790004
Plaintiff: MURRY SALBY Review Clerk: Angie D Guenther
v. A COURT USE ONLY A

Defendants: UNIVERSITY OF COLORADO,
PROVOST PHILIP DISTEFANO, and JOHN DOES.

nt
CO Denver @Mt; BRtrebEA240
Filing Date: Oct 28 2009 5:57PM MDT

Case Number: 09CV3789

Division; 7

ORDER

This matter is before the Court on Defendant Philip DiStefano’s (*DiStefano™)
Motion for Summary Judgment, filed on June 15, 2009. The Court, having considered the
response, the reply, the pleadings and file, and otherwise being sufficiently advised, finds
and Orders as follows:

BACKGROUND

Murray Salby’s (“Salby™) claims against DiStefano arise out of the employment
relationship between Salby, a former professor at the University of Colorado, and the
Regents of the University of Colorado (“University™). At all relevant times, DiStefano
was the Provost and Executive Vice Chancellor for Academic Affairs for the Boulder
campus of the University. As Provost, DiStefano was responsible for making final
decisions concerning disciplinary actions for tenured faculty. In March 2007, while Salby
was employed at the University, the University requested that Salby complete certain
conflict of interest reporting procedures. Salby failed to comply in a manner that met the
University’s satisfaction, and the Conflict of Interest Committee (“Committee™)
recommended disciplinary action against Salby. Ultimately, DiStefano accepted the
Committee’s recommendation and commenced disciplinary action against Salby in
September 2007.  Salby subsequently announced his retirement and resigned from the
University.

In April 2009, Salby filed his Complaint, naming the University and DiStefano as
defendants.  Salby claims that DiStefano violated his First, Fourth, and Fourteenth
Amendment rights under 42 U.S.C. §1983 and §1988, as well as the Colorado

357 PM
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Whistleblower Statute, Colo. Rev. Stat. §24.50.5-103 (2009), when DiStefano commenced
disciplinary action against Salby and restricted his access to the University’s lab.
DiStefano then filed a Motion for Summary Judgment, followed by Salby’s Response and
DiStefano’s Reply. The issue that the parties ask the Court to resolve is whether the
affirmative defense of qualified immunity bars Salby’s 42 U.S.C. §1983 and §1988 claims
against DiStefano, thus requiring dismissal of these claims against DiStefano prior to the
commencement of discovery.

STANDARD OF REVIEW

A motion for summary judgment shall be granted “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with evidences, if any, show
that there is no genuine issue as to any material fact and that that the moving party is
entitled to judgment as a matter of law.” Colo. R. Civ. P. 56(c); Casey v. Christie Lodge
Owners Ass’n., Inc., 923 P.2d 365, 366 (Colo. App. 1996). The moving party has the
burden of demonstrating the absence of a genuine issue of material fact. Ellerman v. Kite,
625 P.2d 1006, 1008 (Colo. 1981). “All doubts as to whether a triable issue of fact exists
must be resolved against the moving party.” Bayou Land Co. v, Talley, 924 P.2d 136, 151
(Colo. 1996). In his Motion, DiStefano asserts that there are no genuine issues of material
fact because the affirmative defense of qualified immunity bars Salby’s claims against
him.

DISTEFANO’S QUALIFIED IMMUNITY STATUS

DiStefano’s Motion for Summary Judgment focuses primarily on whether
qualified immunity applies to DiStefano and bars Salby’s claims against him. DiStefano
argues that Salby’s claims are barred because they arose out of a situation in which
DiStefano, as a government official, acted within his discretionary authority when he
accepted the Committee’s recommendations for disciplinary action concerning Salby and
restricted Salby’s access to the University’s research lab. DiStefano argues that he could
not know that it would violate clearly established law for him to take these actions against
Salby. This Court agrees with DiStefano’s argument.

Qualified immunity protects government officials performing discretionary
functions from liability if their conduct violates no “clearly established statutory or
constitutional rights of which a reasonable person would have known.” Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982). Generally, in order to defeat an assertion of
qualified immunity, the plaintiff has the burden of proving that a government official,
acting within his discretionary authority: (a) violated a constitutional or statutory right;
and (b) that the infringed right at issue was clearly established at the time of the allegedly
unlawful activity such that a reasonable individual in his position would have known his
challenged conduct was illegal. See Martlinez v. Carr, 479 F.3d 1291, 1295 (10th Cir.
2007); see also Pearson v. Callahan, 129 U.S. 808, 818 (2009). Lower courts are
permitted to use discretion to determine which of the two prongs of the qualified
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immunity analysis should be addressed first based on the particular circumstances of the
case. Pearson, supra, at 818.

Public policy favors the application of qualified immunity. Qualified immunity
shields defendants from liability, but “is also intended to protect the defendant from the
burdens associated with trial.” Pueblo Neighborhood Health Centers. Inc. v. Losavio, 847
F.2d 642, 645 (10th Cir. 1988). Furthermore, it ensures that “insubstantial claims™ will be
resolved before discovery. Pearson supra at 815. Trial courts are encouraged to resolve
the issue of qualified immunity at the summary judgment level, rather than waiting until
the close of discovery or beginning of trial. The question of whether qualified immunity
should apply to any given defendant is “purely legal, and a court cannot avoid answering
the question by framing it as factual. The court must first determine whether the actions
defendants allegedly took are ‘actions that a reasonable [person] could have believed
lawful.” If the actions are those that a reasonable person could have believed were lawful,
defendants are entitled to dismissal before discovery.” Workman v. Jordan, 958 F.2d 332,
336 (1992). It is the Court’s role to make a determination not only as to the applicable
law, but as to “whether that law was clearly established at the time an action occurred. If
the law at the time was not clearly established, an official could not reasonably be
expected to ‘know’ that the law forbade conduct not previously identified as unlawful.”
Harlow v. Fitzgerald, supra at 818.

The first prong of the test requires that the individual engaging in an alleged
constitutional violation be a government official acting within his or her discretionary
authority. Here, it is undisputed that DiStefano was a government official during his time
as Provost and Vice Chancellor of Academic Affairs at the University. Secondly, it is
undisputed that the actions he took were within his discretionary authority when he
adopted the recommendations of the Committee. See Defendant’s Exhibit F-1; Plaintiff’s
Exhibit 3. Thus, this Court finds that the first prong of the qualified immunity test has
been satisfied. ~ The Court will now evaluate Salby’s remaining claims utilizing the
remaining two prongs of the qualified immunity test: by determining whether DiStefano
violated a clearly established Constitutional right, and whether a reasonable person in
DiStefano’s situation would have known that his actions violated such a right.

SALBY’S FOURTH AMENDMENT CLAIM

Salby alleges that DiStefano violated his Fourth Amendment rights when
DiStefano accepted the recommendations of the Committee by denying Salby access to
the research lab. Salby also claims that his personal property was seized and never
returned to him, despite multiple requests. However, the evidence submitted in this case
indicates otherwise. It is indisputed that the research laboratory was the property of the
University, not the property of Salby. See Defendant’s Exhibit A-1. Furthermore, the
evidence shows that Salby was given an opportunity to recover any personal property that
had been removed from the University laboratory. See Defendant’s Exhibit D-1. Finally,
Salby cites no law which would indicate that DiStefano’s actions violated the law. Since
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DiStefano’s actions did not violate clearly established law, the issue of whether he should
have known that his actions violated clearly established law is moot. Accordingly,
Salby’s first claim fails as a matter of law. -

SALBY’S FOURTEENTH AMENDMENT CLAIM

Salby also claims that DiStefano violated his procedural due process rights by
depriving him of a post-termination hearing. However, the evidence submitted in this case
indicates otherwise. First, Salby has provided no evidence to show that he was terminated
from his position at the University. Rather, the evidence shows that Salby submitted a
letter of resignation and resigned from his position as a professor at the University. See
Defendant’s Exhibit A-3. Although Salby argues that he was constructively discharged,
the Court 1s not convinced. Merely calling a resignation a “constructive discharge” does
not make it so. Since this Court finds that the evidence does not support a finding of
wrongful termination in violation of Salby’s due process rights, the analysis of whether
DiStefano should have known of this alleged violation is moot. Thus, Salby’s second
claim fails as a matter of law.

SALBY’S FIRST AMENDMENT CLAIM

Additionally, Salby alleges that DiStefano violated his first amendment rights
when, in retaliation for grievances Salby had filed against the University, DiStefano
confiscated Salby’s laboratory, personal eflects, and records. This Court finds Salby’s
argument unpersuasive. First, as discussed previously, the affidavits reflect that the
laboratory belonged to the University, and that Salby was given an opportunity to retrieve
his personal belongings after he was denied access to the laboratory. See Defendant’s
Exhibit D-1. Second, even if the laboratory had belonged to Salby and his personal effects
had not been returned, Salby still fails to show a causal nexus between the filing of a
grievance ten years prior and the acts of DiStefano in this case. There is no evidence
showing that DiStefano knew of the grievances Salby had previously filed. Since Salby
fails to establish that DiStefano’s actions constitute a violation of clearly established first
amendment law, the issue of whether DiStefano should have known that his actions
constituted a violation of clearly established law is once again moot. Thus, Salby’s third
claim fails as a matter of law.

CONCLUSION

This Court finds that DiStefano has met his burden to establish that qualified
immunity applies. The undisputed facts reveal that DiStefano was a government official,
and that he was acting within his discretionary authority when he accepted the
recommendations submitted to him by the Committee. The majority of Salby’s proposed
disputed facts relate to issues outside the qualified immunity analysis and do not impact
DiStefano’s liability in this case. In order to show that an act violated clearly established
law, a plaintiff must come forward with developed law under a similar factual scenario
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which provides notice or fair warning to a defendant that his conduct was unlawful. See
Hope v. Palzer, 536 U.S. 730, 739-40 (2002). Salby has presented no disputed material
facts, nor cited any precedent showing that DiStefano acted outside of his discretion,
violated Salby’s constitutional rights, or should have known that his actions in this
situation would violate clearly established law.

The Court agrees with DiStefano’s analysis and finds that DiStefano has met his
burden of establishing the absence of a genuine issue of a material fact. See Ellerman v.
Kite, 625 P.2d at 1008. Therefore, the Court finds that summary judgment in favor of
DiStefano is appropriate. Defendant’s Motion for Summary Judgment is GRANTED, and
Plaintiffs 42 U.S.C. §1983 and §1988 claims against DiStefano will be dismissed.

DATED this 28th day of October, 2009,

BY THE COURT

ol

—— e

Anne M., Mansfield
District Court Judge

Ce: All parties via e-file.
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DEFENDANT DISTEFANO’S REPLY
IN SUPPORT OF SUMMARY JUDGMENT
BASED UPON QUALIFIED IMMUNITY

Defendant, PHILIP DISTEFANO (“DiStefano”), by his attorneys, THOMAS S. RICE

and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C., and

pursuant to C.R.C.P. 56, hereby.submits the following Reply in Support of Motion for Summary

Judgment Based Upon Qualified Immunity:

1 PM
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L. INTRODUCTION

In order to avoid summary judgment, C.R.C.P. 56(¢) requires a plaintiff to set forth
specific facts through affidavits or other competent evidence “showing that a genuine issue for
trial” exists. Further, “in a response to a motion for summary judgment, a party cannot rest on
speculation, or on suspicion and may not escape summary judgment in the mere hope that
something will turn up at trial.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1998) (internal
citations and footnote omitted); see also, C.R.C.P. 56(¢). “The mere possibility that a factual
dispute may exist, without more, is not sufficient to overcome convincing presentation by the
moving party” but rather some affirmative indication that the litigant’s version of the relevant
events is not fanciful is required. Conaway, 853 F.2d at 794.

The Court may consider only admissjble evidence when ruling on a summary judgment
motion. See, World of Sleep, Inc. v. La-Z-Boy Chair Co., 756 F.2d 1467, 1474 (10th Cir. 1985).
Conclusory statements and testimony based merely on conjecture or subjective belief are not
competent summary judgment evidence. See, Suncor Energy (USA), Inc. v. Aspen Petroleum
Prods., Inc., 178 P.3d 1263, 1269 (Colo. Ct. App. 2007); see also, Western Innovations, Inc. v.
Sonitrol Corp., 187 P.3d 1155, 1161 (Colo. Ct. App. 2008).

Here, Plaintiff Murry Salby (“Salby”) has not provided any evidence to create a genuine
dispute of material fact sufficient to avoid summary judgment with respect to qualified immunity.
The majority of Salby’s proposed disputed facts speak to issues outside the qualified immunity
analysis and do not bear on DiStefano’s liability in this matter. Salby has not presented disputed

material facts that DiStefano acted outside of his discretion, violated Salby’s constitutional rights, or
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should have known that his limited actions in this matter would violate clearly established law. As
such,.DiStefano should be dismissed from this case at the onset of this litigation.

II. STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS

22. Jean Wylie (“Wylie”), Compliance Director for Conflicts of Interest and
Commitment, sent correspondence to Salby requesting that Salby submit a Disclosure of
External Professional Activities (DEPA). The first comrespondence was sent to Salby’s
University e-mail address on May 15, 2007. Another correspondence, identical in substance to
the first, was mailed to Salby’s home address when’he did not respond. On June 22, 2007, Wylie
emailed a similar letter to Salby’s University e-mail address and to his private e-mail address.
On June 25, 2007, Wylie mailed a substantially similar letter to Salby’s home address. [See,
Affidavit of Kelly Duong (“Duong”), Professional Research Assistant in the Department of
Atmospheric & Oceanic Sciences, appended hereto as Ex. D-1, at § 4; May 15, 2007 email to
Salby, appended hereto as Attachment 1-D; May 29, 2007 letter to Salby, appended hereto as
Attachment 2-D; June.22, 2007 email to Salby, appended hereto as Attachment 3-D; June 25,
2007 letter to Salby, appended hereto as Attachment 4-D.] None of these communications were
responded to by Salby.

23.  The implementation of the Conflict of Interest Committee’s (“Committee”)
recommendations did not occur until approximately October 18, 2007 in order to provide Salby
additional time to comply with the Committee’s requests. At this time, Brian Toon (“Toon”),
Chair of the Department of Atmospheric & Oceanic Sciences, and his staff initiated attempts to
coordinate the move of Salby’s office with Salby in order to ensure that Salby could obtain all of

his personal property. [See, Affidavit of Brian Toon, appended hereto as Ex. E-1, at ] 3-4.]
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24, Toon informed Salby on October 25, 2007, that he could identify all personal
items in his former laboratory for return to him or for removal to his new office. [See, Ex. E-1,
at § 6; October 25, 2007 email to Salby, appended hereto as Attachment 1-E.]

25. Salby was uncooperative with the University’s efforts to have Salby inspect the
contents of his former laboratory and to remove non-research materials. However, Salby
eventually met with Duong on December 15, 2007 to identify personal items and items requiring
his access. Salby went through his belongings unsupervised and without an imposed time limit.
Salby was allowed to remove any items from his office apart from research pertaining to his
pending grant. [See, Ex. D-1, at §f 7-10; Ex. E-1, at Y 4-9; November 15, 2007 email to
Duong, appended hereto as Attachment 2-E. ]

26. Salby was able to access his University-issued computer for non-research
materials, including but not limited to teaching materials and e-mails. [See, Ex. D-1, at ¥ 10.]

27.  All non-research materials belonging to Salby were removed to Salby’s new
office, including personal property. Salby never informed Toon that he was missing personal
property. [See, Ex. E-1, at § 8.]

28. Toon intended Salby to go through his laboratory unsupervised to determine what
he believed was personal property and to take it with him. Salby was also invited to be present
when the remaining contents were packed, but he declined. All unclaimed materials remain in
storage, including the research data from the grant he was working on upon retirement. [See, Ex.‘
E-1,at 9 9.]

29. Pursuant to University policy, data and research generated pursuant to a grant

award belong to the University and not the individual faculty member. All of Salby’s grants,
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including data generated in connection with research performed, are University property. Upon
separation of employment, the University may (1) terminate the grant; (2) allow another
University researcher to complete the work; or (3) allow the departing faculty member to take
the grant with him. [See, Supplemental Affidavit of Russell Moore, appended hereto as Ex. F-1,
at Y 3-6, University Administrative Policy Statement regarding Intellectual Property, appended
hereto as Ex. Attachment 1-F, at§2.a.1.]

M. ARGUMENT

A. DiStefano is Entitled to Qualified Immunity.

Salby has not met his burden to demonstrate that DiStefano violated clearly established
law. He has provided no articulation of Tenth Circuit or United States Supreme Court precedent
that could have put DiStefano on notice that his conduct herein was unlawful. See, Medina v.
City and County of Denver, 960 F.2d 1493, 1497 (10th Cir. 1992). The numerous facts stated by
Salby in support of his request to conduct discovery in this case all speak to issues outside of the
qualified immunity analysis. The undisputed facts of this case indicate that DiStefano had every
reason to believe his very limited actions in this situation were reasonable and constitutional.

To defeat DiStefano’s assertion of qualified immunity, the burden shifts to Salby to
demonstrate that (1) DiStefano’s actions violated a constitutional or statutory right, and (2) the
right was clearly established at the time such that reasonable persons in DiStefano’s position
would have known his conduct violated that right. See, Garrett v. Stratman, 254 F.3d 946, 951
(10th Cir. 2001) (citing Cruz v. City of Laramie, 239 F.3d 1183, 1187 (10th Cir. 2001)); see also,
Migneault v. Peck, 158 F.3d 1131, 1139 (10th Cir. 1998) (citing Clanton v. Cooper, 129 F.3d

1147, 1153 (10th Cir. 1997)). “If the plaintiff fails to carry either part of his two-part burden, the


John Mashey
Highlight


PDF Page 37

defendant is entitled to qualified immunity.” Migneault, 158 F.3d at 1139. Salby has come
forward with no arguments regarding qualified immunity, much less the required particularized
showing that the law is sufficiently clear that DiStefano would have known his conduct was
unconstitutional. See, Patrick v. Miller, 953 F.2d 1240, 1243 (10th Cir. 1992). Because Salby
has come forward with no argument or evidence that could establish that DiStefano violated
clearly established law, he is entitled to qualified immunity on all of Salby’s federal claims.

1. DiStefano’s Actions were Discretionary.

Discretion is the essence of qualified immunity. Though discretion alone does not confer
immunity, the existence of discretion is the first step in the analysis. See, Harlow v. Fitzgerald,
457 U.S. 800, 818 (1982) (establishing that a government official taking discretionary acts is
immune unless and to the extent that he violates clearly established law). The Provost at the
University of Colorado is a government official whose job entails many discretionary functions,
including the responsibility to accept or reject the recommendation of a faculty committee. [SUF
atq3.]

“In order to receive qualified immunity, the public official ‘must first prove that he was
acting within the scope of his discretionary authority when the allegedly wrongful acts
occurred.”” Lee v. Ferraro, 284 F.3d 1188, 1194 (11th Cir. 2002). DiStefano’s sole action in
this case consisted of accepting the recommendations of the Committee. DiStefano, as
established by the undisputed facts, did not implement the recommendations of the Committee or
have any subsequent involvement concérning same. [SUF at § 19.] Though Salby cites Walker
v. City of Denver, 720 P.2d 619 (Colo. Ct. App. 1986), for the proposition that qualified

immunity is inapplicable when the governmental official goes beyond the scope of the law,
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Salby fails to provide any support or facts for how DiStefano exceeded the scope of his
discretion. Indeed, this argument constitutes unsupported speculation, which is insufficient to
defeat summary judgment. It is undisputed that DiStefano accepted the recommendations as
submitted by the Committee, and there is no case law rendering these recommendations as
uncoﬁstitutional.

2. DiStefano did not Violate Clearly Established Law.

To demonstrate that an act violated clearly established law, Salby must come forward
with developed law under a factual scenario similar to this case which provides notice or fair
warning to DiStefano that his conduct was unlawful. See, Hope v. Pelzer, 536 U.S. 730, 739-40
(2002). Salby must not simply show that the law is clearly established. He must also show facts
that, if believed, would constitute a violation of that clearly established law.

a. DiStefano did not Violate the First Amendment.

In order to meet his burden on the First Amendment retaliation claim, Salby must prove a
causal nexus between the claimed retaliatory conduct and the claimed protected speech. One
such showing could be a close temporal proximity between the speech and the challenged action.
However, when such temporal proximity does not exist, any presumed connection is weakened.
See, Maestas v. Segura, 416 F.3d 1182, 1189 (10th Cir. 2005) (stating that a long delay between
the speech and challenged conduct undermines any inference of retaliatory motive and weakens
the causal link). Here, Salby has not shown that DiStefano knew of the claimed protected speech
(i.e. the grievances), nor that any adverse employment action occurred in close temporal
proximity thereto. See, Maestas, 416 F.3d at 1189; see alsp, Deschenie v. Board, of Edu. of

Cent. Consolidated School Dist. No. 22, 473 F.2d 1271, 1277 (10th Cir. 2007). Indeed, Salby’s
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Response cites no facts showing a causal nexus between his prior grievances in 1997 and 2000
and DiStefano’s actions in accepting the Committee’s recommendations.

Salby’s blanket statement that he seeks additional discovery with regard to this matter is
insufficient to overcome qualified immunity. [See, Pl. Response, pg. 7.] Salby may not rest on
mere belief or speculation to support his allegations. Rather, it is his burden to prorvide
competent evidence contradicting DiStefano’s defens¢ of qualified immunity. The undisputed
facts demonstrate that DiStefano knew nothing of grievances filed by Salby in 1997 and 2000,
prior to DiStefano’s appointment as Provost in 2001.- [SUF at q 21.] Salby himself is not
competent to testify to what DiStefano knew or did not know at the time he accepted the
Committee’s recommendations. [See, Exhibit 2 to Pl. Response, Salby Affidavit at q 11.]
Salby’s reliance on the substance of his September 28, 2007 letter [Exhibit 4 to P1. Response] is
misplaced as DiStefano accepted the recommendations on September 19, 2008. Moreover, the
passage of some seven to ten years between the purported protected speech and alleged adverse
action is far too remote and tenuous to establish a causal connection.

b. DiStefano did not Violate the Fourth Amendment.

Salby argues that following the lead of another who acts unconstitutionally is not a valid
defense. [See, Pl. Response at pgs. 5-6.] However, there 1s no clearly established law that a
university official who adopts the recommendations of a faculty committee violates an
individual’s constitutional rights. As such, DiStefano violated no clearly established law in
contradiction of the Fourth Amendment by accepting the recommendations of the Committee.

Salby argues that the Committee acted impermissibly because he was not sent any emails

prior to DiStefano’s acceptance of the recommendations. [See, Pl. Response at pg.. 3.] Even
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were it o, and it is not [SUF at 9 22], Salby provides no evidence that this alleged failure to send
emails to the correct address is connected to DiStefano or that DiStefano should have known of
the claimed communication failures. Nevertheless, the University made numerous attempts to
contact Salby via letter sent to his house and e-mails sent to his University account and his
private account. [SUF at 4 22.] Salby never responded. [SUF at 9 22.]

Déspite Salby’s recitation of facts that are not material to the qualified immunity analysis,
Salby submits no facts that tie DiStefano to the claimed unconstitutional conduct, namely seizure
and dismantling of Salby’s former office and computer. It is undisputed that DiStefano’s sole
action in this matter was his decision to accept the Committee’s recommendations. [SUF at 9
13, 19.] The recommendations and DiStefano’s directive accepting same state that Salby be
denied access to his laboratory but mention nothing about the dismantling of the laboratory.
[SUF at 9 11.] Implementation of the Committee’s recommendations did not begin until October
18, 2007, at which time Toon and his staff attempted to obtain Salby’s assistance with the
removal of his property. [SUF at Y 23.] Toon informed Salby on October 25, 2007, that Salby
could identify all personal items for removal to his new office. [SUF at € 24.] Salby was
completely uncooperative with these efforts to remove non-research materials and to identify
personal belongings. [SUF at Y 25.] However, Salby eventually inspected the contents of his
former laboratory, unsupervised, to identify personal belongings to pack and remove on
December 15, 2007. [SUF at 4§ 25-26, 28.] The only limitation imposed was Salby’s inability
to remove data from one University-issued computer, which stored research pertaining to his
pending grant. [SUF at § 25.] Data and research generated pursuant to a grant award belong to

the University and not the individual faculty member. [SUF at § 29.] As such, Salby’s grant
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constituted intellectual property belonging to the Unjversity.. [SUF at 9 29.] Salby never
informed Toon that he was missing personal property. [SUF at §27.] Because of Salby’s failure
to cooperate and remove items from his former laboratory, the University packed the remaining
items into boxes and stored them in Salby’s new office. [SUF at ¥ 28.] But of greater import,
there are no facts submitted that establish that DiStefano was involved in any of the actions
regarding the removal of materials from the office.

c¢. DiStefano did not Violate the Fourteenth Amendment.

It is undisputed that DiStefano did not terminate Salby’s employment with the
University. Salby announced his retirement in a letter to Toon. [SUF at 20.] The Committee’s
recommendations, as accepted by DiStefano, mention nothing of terminating Salby’s
employment. [SUF at § 11.] DiStefano’s acceptance of these recommendations does not equate
to employment termination. The case cited by Salby, Calhoun v. Gaines, 982 F.2d 1470 (10th
Cir. 1992), involves a situation of actual termination. There, a college professor met with the
executive vice president of the college to discuss the professor’s contract for renewal. Cﬁlhoztn,
982 F.2d at 1473. During the meeting, the vice president withdrew the contract during the
meeting, rendering the professor unable to sign it. Id. Subsequently, the vice president
terminated the professor for abandonment of his position. Id. As well, Wolfenbarger v.
Williams, 774 F.2d 358 (10th Cir. 1985), is also distinguishable as it involves a pawnshop
owner’s property interest in stolen goods. The Tenth Circuit held that the pawnbroker had a
constitutionally protected property interest in the stolen items to support a due process violation
when the police released the items to the true owner without a hearing. Williams, 774 F.2d at

264-65. DiStefano did not terminate Salby’s employment or deprive him of his property. [SUF

10
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at §f 19-20.] Salby’s entire procedural due process argument is a non sequitur because the
condition precedent to notice and hearing (namely the University’s intent to terminate Salby’s
employment) never occurred. Salby cites no law, and none exists, for the proposition that a
University has a duty to afford procedural due process notice and hearing when the professor or
employee resigns or retires,

IV. CONCLUSION

DiStefano acted within his official role as Provost at all times relevant to the Complaint,
and he is thus entitled to qualified immunity for protection from nuisance litigation. Salby has
failed to meet his heavy two-part burden of establishing a constitutional violation of clearly
established law and specific facts that tie DiStefano to the violation. For the reasons stated
above and in DiStefano’s Motion, DiStefano is entitled to summary judgment based on qualified

immunity on all of Plaintiff’s federal claims.

Respectfully submitted,

SENTER GOLDFARB & RICE, L.L.C.

By s/ Thomas S. Rice
Thomas S. Rice, # 9923

By s/ Courtney B. Kramer

Courtney B. Kramer, # 40097

1700 Broadway, Ste. 1700

Denver, CO 80290

Telephone: 303-320-0509

Facsimile: 303-320-0210

Attorneys for Defendant Philip DiStefano

11
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 23™ day of July, 2009, a true and correct copy of the
above and foregoing DEFENDANT DISTEFANO’S REPLY IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT BASED UPON QUALIFIED IMMUNITY was
electronically filed with the Court and served upon all counsel via LexisNexis File and Serve,
addressed to:

Robert M. Liechty, Esq.
rliechty@crossliechty.com

David P. Temple, Esq.
David.temple@cu.edu

s/ Stephanie Hood
Stephanie Hood
Legal Secretary

12
00371148
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EFILED Document

DISTRICT COURT, CITY AND COUNTY CO Dever Couity Bistiics Cofirt aridjny ! 7
OF DENVER, STATE OF COLORADO - Filins ID: 26260828 o MD
1437 Bannock Street Review Clerk: Sean McGowan
Denver, Colorado 80202

(720) 865-8307

Plaintiff:
MURRY SALBY

Defendants:

TUNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Attorney for Defendant DiStefano:

Thomas 8. Rice, #0923 Case Number: 09 CV 3789

Courtney B. Kramer, #40097 Division 7

Senter Goldfarb & Rice, L.L.C.

1700 Broadway, Suite 1700

Denver, CO 80290

Phone: 303-320-0509

Fax:  303-320-0210

E-Mail: trice@serilc.com
ckramer@syllc.com

AFFIDAVIT OF BRIAN TOON

=

Affiant, OWEN BRIAN TOON, after being duly sworn, states as follows:

1. T have been the Chair of the Department of Attnospheric & Oceanic
Scences tor the University of Colorado at Boulder since October 1, 2000 and was

Professor Murry Salby’s supervisor from then until January 2008 when he resigned.

2. 1 have personal knowledge of the matters set forth in this Affidavit.

3. On September 19, 2007 Chancellor DiStefano directed that Professor Salby
not be allowed access to his research laboratory space because of his failure to provide
conflict of interest information to the University. The administration delayed
implementing this directive to allow Professor Salby more time to submit the requested
information. After waiting until approximately October 18, 2007, the lock on the lab
door was changed and Professor Salby was denied entry.

4. Because Professor Salby’s research lab was connected to his office the
University administration directed that he be provided another office and that the
contents of his lab/ office, except those materials which were related to his research, be
moved to his new space. 1and my staff began trying to coordinate the move with

Exhibit E-1
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Professor Salby in early October 2007, This proved difficult as Professor Salby was
difficult to find and not cooperative. One reason why we wanted Professor Salby
involved with the move was to ensure that he could have, and decide what to do with,
all of his personal property.

5. The inthal phase of the move began with the relocation of his office’s
contents. This was done on October 4, 2007. Professor Salby was present that morning
when the process was started. The contents of his 1ab space were not moved at that
time.

6. In an e-mail dated October 25, 2007 T advised Professor Salby: “Iwould
like to walk through your lab space with you and identify all personal items so that we
can return them to you, or move them to your current office.” A copy is Attaclhment 1
hereto. Ireceived no response to this e-mail.

: 7. My Professional Research Assistant, Kelly Duong, was able to speak with
Professor Salby about the contents of his lab and Professor Salby did go through his lab
on December 15, 2007. He was allowed to do this unsupervised and was allowed as
much time as he wanted.

8. It was our intent to provide Professor Salby with access to all of his
personal property. To my knowledge this happened. Tknow of no item of personal
property that Professor Salby was not given access to and he has never identified any
personal property that he was not given, or could not have taken had he desired.

9. Our intent to allow Professor Salby to go through his lab unsupervised
and to decide what he believed was personal property, and then to pack it up and give
it o him or store it. I also intended that he could be present when tﬁe lab was packed,
as described in my November 15, 2007 e-mail to Kelly Duong. A copy is Attachment 2
hereto. It is my understanding that Professor Salby dedined the invitation to be
present when his lab was packed up. All undaimed materials from his lab are still in
storage as is the research data from the grant he was working on when he refired.
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FURTHER AFFIANT SAYETH NAUGHT.

N S
Owen B, Toon

STATE OF COLORADO )

y } s8.
COUNTY OFMQ[ )

SUBSCRIBED AND SWORN to before me this ;2:2 day of july, 2009, by Owen

Brian Toon.
By /M )ﬁ/%’b

Notary Public 7
My Commission Expires: fﬁ/o??/ 2or3
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Aessage for murry
g b

Subject: Message for murry

From: Brian Toon <Brian. Toon@@lasp.colorado.edu>
Pate: Thu, 25 Oct 2007 15:44:10 -0600

To: Kelly A Duong <Kelly. Duong@Colorado. EDU>
CC: Russeil Moore <I(n100ré@@€3010rado.EI)iﬁ>

Murry:

Unfortunately the university cannot allow you to have your email on the same server
you might use for research. ATOC will shut off the ethernel lines and other lines to
your server on or aboul Nov 1, Flease transfer your email and teaching materials to
the ATOC server, or a university server., I you need bhelp doing this let Kelly know
and we willl see what we can do to help you,

ATOC plans to transfer your lab space to Peter Pilewskie's group. I would like to
walk through vour lab space with you and identify all personal items so that we can
return them to you, or move them to your current office. Tt appears tc me thal you
have old surplus computers in the lak. TIf you can identify what vou no longer nsed
we will surplus them. We will move ycury server and any other computers you plan to
use agaln in the future into the ATOC air conditicned space on the third floor so
that it can be used again if and when you restart your research.

Although we cannol transfer any itsams purchased on federal granks, or university
matching funds, to you at this time, we will transfer any other items.

We will begin the process of moving materials in early Nov. If you do not take
action to identify how you wanl things moved, we will move Lhem into storage as best
We can.

Brian

EH ARG E AN INFRFLAATLRF AT ERELL P LT AN N AR AI AR AR E R AT R LTI A RE IR KA XA KR KA

Cwen Brian Toon 303-492-1534
Chair, Department of Atmospheric 303-492-6946 fax
and Qceanic Scliences rado. edu

Laboratory for Atmospheric Duane phiysics, Room D-245
and Space Physics

Caimpus Box 397

University of Crolorade

Boulder, Co 80300-0392

l'iwlial-lA*'Jr-ird**9.'4:‘1‘%.4:‘1"]’***‘k*é—‘i:“k?‘;’«"i“l“ﬂ:i"’.’}:‘l‘i‘i-‘ﬁ:iii‘v‘ci‘i‘i"i:'.r'k"ki‘k‘i“l“ki“x*.l“}.‘

Attachment 1-E
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Schedule to clear out Murry's office

Subjeet: Schedule to clear ot Murry's office

¥From: Brian Toon <Brian.Toon{@lasp.colorado.edu>

Date: Thu, 15 Nov 2007 17:.09:31 -0700

To: Kelly A Duong <Kelly. Duong@Colorado. EDU>, Russell Moore <smoore@Colorado. EDU>,
Rebecca Currey <Rebecca. Currey@cu.edus

Kelly:

1. Murry is allowed bto spend time in his lab unsupervised to identify which materials
he wants, and which he does not. Hawever, he 15 not allowed to remove data from his
computers. Please Lry to tell him so Lhat he can do this nexlt week if he wishes.
Let's set a deadline for him to do this, which should be a week after you manage to
communicate this to him.

2. PFlesase arrange to surplug all the left over old computers in the third floor
computer area, and &ll of those in Murry's lab which he identifies as surplus.

3. Please arrange afler Murry's one week to have someone box up everything in Murry's
lab. Materials he decides are personal should be given to him or stored. For now we
can store this waterial in the third floor space rather than renting space. Trash
sheuld be removed. Murry can be present at the packing.

4. The University will have IT backup his computers. We will then shut them down
after the day of his finals and moveg them to the third floor.

5. Hopefully this will allow us Lo move Peter's office into Murry's lab before Katja
arrives. Does this seem possible to you? I kpow Peter wants the rugs and such
replaced. It is not clear (¢ me how to fit that in. Perhaps we can do this after
Pecer moves and we have time Lo arrange it and decide what to do.

Does this all seem possible?
Brian

R R R T T T N O R R O i I I O B

Owen Brian Toon 303-482-1534
Chair, Department of Atmospheric 303~452-0846 faxn

and Oceanic Sciences roon@lasp.colorado. edu
Laboratory for Atmospheric Duane Physics, Room D-245

and Space Physics
Campus Box 382
Universilty of Colorado
Boulder, Co 803090392

R R O R A T o R L I O e N B A I IR R o o SR S i

Attachment 2-E
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EFILED Document

CO Denver Couh¥y DibtHEP OBl 2 40°59:51 PM

DISTRICT COURT, CITY AND COUNTY
OF DENVER, STATE QF COLORADO
1437 Bannock Street

Denver, Colorado 80202

(720) 865-8307

Filing Date: Jul 2372009 2:5IPM MDT
Filing ID: 26260825
Review Clerk: Sean McGowan

Plaintiff:
MURRY SALBY

Defendants:

UNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANQ,
and JOHN DOES,

Attormey for Defendant DiStefano:

Thomas S. Rice, #9923

Courtney B. Kramer, #40097

Senter Goldfarb & Rice, L.L.C.

1700 Broadway, Suite 1700

Denver, CO 80290

Phone: 303-320-0509

Fax; 303-320-0210

E-Mail: trice@sgrile.com
ckramer@sglle.com

Case Number: 9 CV 3789
Division 7

SUPPLEMENTAL AFFIDAVIT OF RUSSELL MOORE

Affiant, RUSSELL MOORE, after being duly sworn, states as follows:

1. From May 15, 2006 to May 15, 2009, I was the Associate Vice Chancellor
for Research for the University of Colorado at Boulder. Beginning May 16, 2009, I now
serve as the Interim Vice Chancellor for Research.

2. T'have personal knowledge of the matters set forth in this Affidavit.

Exhibit ¥-1
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3. When faculty members do research pursuant to federal grants as part of
their faculty responsibilitieé, they obtain the grants in the role of what is known as the
Primary Investigator. This means that they are responsible for the work on the grant.
However, the grant award actually belongs to the University.

4. The data and all research findings which are generated pursuant to a
grant awarded to the University belong to the University and not to the faculty
member/Primary Investigator. The University’s Administrative Policy Statement
effective June 1, 2006 and entitled Intellectual Property That is Educational Materials, at
Paragraph 2.a.1. also confirms that research data and analysis conducted by faculty
members as part of their University employment belongs to the University. A copy of
this Administrative Policy Statement is Attachment 1 hereto.

5. [ have examined Professor Salby’s grants file from our Office of Grants
and Contracts. Consistent with what I have stated above, all of the grants are
University property as is the data generated in connection with the research done on

the grants.

6. If a faculty member separates from his University employment before the
work on a grant is completed, the University, at its option, may: (1) terminate the grant;
(2) allow another University researcher to complete the work (with the agreement of the
grant agency); or (3) aliow the departing faculty member to take the grant (typically
when they move to a different university and also with permission from the grant

agency).
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FURTHER AFFIANT SAYETH NAUGHT.

STATE OF COLORADO )

55.
COUNTY OF B#ecldin )

] e

Russell Moore

SUBSCRIBED AND SWORN to before me this w?j\ m{ﬂ_ day of July, 2009, by Russell

Moore.

ALICE R. CLARK
NOTARY PUBLIC
STATE OF COLORADOQ

PR R

By: M"\O» W

Notary Public
My Commission Expires: <. 20. 3072
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Intellectual Property That is Educational Materials | University of Colorado Policy Page 1 of 3

LIniversity of Colorado

JE N L D R L N !

CADMINISTRATIVE POLICY
STATEMENT

Policy Title: Intellectual Property That is Educational Materials

BOLICY DETAILS

Effective Date: June 1, 2008
Reponsibie Office: Office of the Vice President for Academic Affairs and Research

Approved hy: Michel R. Dabhlin

interim Vice President for Academic Affairs and Research
Apptication: All campuses
Replaces: 01/16/2003

1. Introduction

Creating and disseminating knowledge are fundamental missions for the Universily of Colorado. The creative environment
of the Universily fosters the development of inteilectual properly. The objective of this policy statement is to enhance the
environment for the development of educational materials and for their commercialization by clarifying the rights,
responsibilities and rewards for the Universily and its employees. The University of Colorado in this policy. as elsewhere,
reafiirms its commitment to the principles of academic freedom. The Uriversity of Colorado also reaffirms its commitment 10
encouraging and rewarding authers, creaiors, researchers and inventors who are developing inteflectual property. The
Uriversity supports the crealive works of authors and crealors who will under most circumstances retain broad rights in
support of their creative endeavors. This palicy does nof change the traditional relationship between the Universily and
employees who, independent from using substantial University resources, retain broad rights of ownership of scholarly and
artistic works, This policy functions in accord with other Universily of Colorade palicies and federal and stale stalutes and
regulations.

2. General Policy

2.a. General Rights of Ownership

While current copyright law generally allocatles ownership rights to the University as an empioyer, the University of Colorado
agrees to make no ownership claims on intellectual properly by the person or people who create Educafional Materials,
except under the special circumstances as described in this policy and in the Adminisirative Palicy Statement (APS),
"Intellectual Property Policy on Discoveries and Patents for their Protection and Commercialization.” This policy shall act as
an assignment of all copyrights in scholarly and anistic works such as, but not fimited to, 1extbooks, electronic media, syllabi,
tests, assignments, monographs, papers, models, musical composilions, works of arl and unpublished manuscripts, as the
sole and exclusive property of the person or people who create Educational Materials, Exceptions are:

1. lhose cases in which the production of such materials is a part of sponsored programs,;

2. those cases in which the materials are created under the specifically assigned duties of employees other than
facuity:

3. those cases in which substantial Universily resources were used in creating educational materials; and

4. those cases which are specificaily commissioned by University contract or done as parl of an explicitly designated
assignment cther than normal faculty scholarly pursuits

in cases where it is not clear whether or nol these exemplions apply, creators are strongly encouraged Lo pursue a
negotiated written agreement as stipulated in Section 3(¢) of this policy,

2.b. Substantial Use of Resource

“Substantial use of resources” means use of universily resources thal goes above and beyond those that are customarily
and currently provided to University employess. University resources include such things as equipment, staff support,
supplemenlal pay, and offloading from regular duties. Decisions about whether use of these resources is “substantial® or
“customary and current” shall be determined by the depadment/academic unit, schoolcollege, or campus level, as
designated in campus policy. The University of Colorado does not assign its interests in the intellectual property created by
University employees making substantial use of University resources.
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2.c. Who is Covered by This Policy

This policy is applicable {0 all units of the Universily including its colleges, schools, departments, centers, institutes, and
hospitals, and to all University employees including faculty. instructors, and staff. Employees receiving salaries or other
remuneration from the University, including part-time employees, studeni employees, Universily employees on sabbatical
who receive remungration from the Universily, and employees on a leave of absence who are using substantial University
resources are bound by this palicy. The Vice Prasident for Academic Affairs and Research is the University officer who is
authorized {0 approve exemptions {o individuals bound by this policy.

Students are covered under this policy under the following circumstances. A student who is not employed by the University
or has not used substantial University rescurces to develop educational materials, will own the materials she or he creates,
uniess the student's work is part of a larger work over which the University has rights and intends {0 exercise them. Students
whe held awards such as scholarships or fellowships through the University on whish a funding body has plased restrictions
as to intellectual property of educational materials developed during the course of the award will be bound by this
Administrative Policy Statement.

2.d. Rights to Educational Materials

2.d.1. Rights of the person or peaple who create Educational Materials Educational Materials created for
classroom and learning programs. including efectronic media, such as syllabl, assignments, and tests, shali
be the propeny of the creator.

2.d.2. Rights of tha University of Colorado While the person or people who creale Educational Materials shall
own the rights to all Educaticnal Materizls developed pursuant fo Seciion 2.d.1 herein, the University of
Colorado shall be permitted to use such Educational Materials for administrative purpeses, such as salisfying
requests of accreditation agancies for facuity-auihored syllabi, assessments and course descriptions. Such
usage shali extend beyond employment with the University.

2.d.3. Copyright of Professional Journats and Books Consistent with the terms of this polisy. the University
assigns any interest and ownership claims on pubiication of research and/or other scholarly materials and
activities that typically oceur in professional/academic journals, books, and other professional resources.
Nothing in this policy shall be construed to restrict or constrain these actions.

3. Process

3.a. Duty to Disclose and Reporting Requirements. Any person formally affiliated with the Universily shall be obligated (o
report in a timely manner any efforts to create educational materials that might fall under the authorily of University policies,
including this policy; the APS, “Gonflict of Interest Policy”; and Regent poiicy, "Use of Universily's Name in Advertising.”
Such reporting shall be lo the direct supervisor, and, if deemed appropriate by the supervisor, to the University Technology
Transfer Cffice,

3.h. Designation of responsible authority. The campus Chancelior shail designate one or more individuals at the campus
level who shali be responsible for undertaking an initial assessment of any matters relating to Educalional Materials,
including making a defermination as o whether substantial University resources have been used, and whether a negotiated
agreement is necessary. Such designee shall seek out appropriate assistance and expertise from the Office of Universily
Counsel, Technotogy Transfer, Finance and other departments as may be necessary and shall be responsible for
developing any such written agreement. The Chancellor shall further designate a central campus reposi{ory for all
Educational Material matters, including written agreements and the dispoesition of any Educational Material matters,

3.c. Negotiated Written Agreements
Negotiated writlen agreements ars required under the following cirsumstances:

Suhstantial Use of University Resources

{f subslantial University rescurces are used, or their use is anticipated, at any point in the creation of educational materials,
then a negoliated written agreemeant must be signed by the creator{s) and a designated representalive from the campus
where the educational materials shalt be created, il is the responsibilily of the creator to seek clarification of whether the
resources being used in the development of educational malerials constitutes “subsiantial uses of Universily resources.”" If
s0, the creator shall negotiale a wrilten agreemant with the University.

"Substantial use of University resources” in and of itself does not require that awnership righls be automatically shifted (o the
Universily. However, depending on the terms of the negotiated contract, "subsiantial use of University resources” may result
in an ohligation {0 share revenuas, reimburse the University, or confer a license. Ownership rights specified in this policy
may he altered by mutual agreemeant

Muitiple Parties If more than one parly is responsible for creating specific educational materials, a negotiated written
agreement signed by all creators and the University shall be required. That agreement shali usually specify (1) the rights of
each party to use, distribute, and sell the materials; and (2) the divisian of revenues between the paries. Parties may
include but are not limited to individuals, research teams, external funding agencies, the University, elc.
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3.c.1. A negotiated written agreement will usually specify:

1. the rights of the person or people who create Educational Materials and the University to use, distribute,
and sell the malerials;

2. the division of revenues between the Universily and the person or people who create Educational
Materials;

3. the rights of the University to use and to modify the materials during and after the period of formal
assaciation with the University, and

4. the rights of the person or pecple who creale Educational Materials, the University, and/or external funding
parties to be acknowledged or to withhold acknowledgement in the distribution or medification of the
materials by the University.

3.¢c.2. Madifications to Agresments Any negotiated written agreement made in connection with the ¢reation of educational
materials may be modified at any lime ugon the unanimous agreement of all signatories. Such modifications will normally he
necessary when changes occur in any of the following:

1. participation of the person or peopie who create Educational Materials in a continuing project;
2. the University's confribution of substantial rescurces; or
3. when a dispute is resolved by the Educational Materials intellectual Property Board through adjudication.

3.c.3. Educational Materials Intellectuat Property Board

The Universily shall establish a system-wide Educational Materials Intellectual Property Board compaosed of facuity,
adminisirators, staff, and students, to bear and recommend resolution of disputes related to educational materiats
intellectual property to the Vice President for Academic Affairs and Research, with final recourse to the University President.
The Faculty Assembly from each campus shail appoint a faculty member to represent its campus on the Board. The Board
also interprets and cverseas ihe implementation of the policies stated in this document and may advise the Vice President
for Academic Affairs and Research about exemptions under this policy,

4. Review of Policy

The University System Faculty Council and System Administration shall jointly review the operation of this policy every three
years after its adoption and shall report its effectiveness and any suggested changes 1o the policy to the Board of Regenis.
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Filing ID: 26260825

1437 Bannock Street Review Clerk: Sean McGowan

Denver, Coloradoe 80202

(720) 865-8307

Plaintiff;

MURRY S5ALBY

Defendants:

UNIVERSITY OF COLORADO,
PROVQOST PHILLIP DiSTEFANQO,
and JOHN DOES,

Attorney for Defendant DiStefano:
Thomas 5. Rice, #9923 Case Number: 09 CV 3789

Courtney B. Kramer, $40097 Division 7
Senter Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700
Denver, CO 80290

Phone: 303-320-0509

Fax:  303-320-0210

E-Mail: trice@sgrllc.com

ckramer@sgile.com

AFFIDAVIT OF KELLY DUONG

Affiant, KELLY DUONG, after being duly sworn, states as follows:

1. I have been employed as a Professional Research Assistant in the
Depar tment of Atmospheric & Oceanic Sciences for the University of Colorado at

Boulder since September 1993.
2 I have personal knowledge of the matters set forth in this Affidavit,
3. Murry Salby formerly worked in the Department of Atmospheric &

QOceanic Sciences and I communicated with Pr ofessor Salby about various
administrative issues.

Exhibit D-1
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4, I'have examined four letters sent from Jean Wylie, Compliance Director, to
Professor Salby. The first letter is dated May 15, 2007. It requests that Professor Salby
submit a Disclosure of External Professional Activities for the purpose of identifying
any conflicts of interest. This letter was sent to Professor Salby’s University e-mail
address, murry.salby@colorado.edu. A copy is Attachment 1 hereto. The second letter,
dated May 29, 2007, identical in substance to the first, was mailed to Professor Salby’s
home address. A copy is Aftachment 7 hereto.

5. The third letter, dated June 22, 2007, is virtually identical to the May 15,
2007 letter. A copy is Attachment 3 hereto. This letter was e-mailed to Professor Salby at
his University e-mail address and also to his e-mail address at the private company
which he worked for. The fourth letter, dated June 25, 2007, identical in substance to
the three letters referenced above, was mailed to Professor Salby’s home address. A
copy is Attachment 4 hereto,

6. I was never advised by Professor Salby that his University e-mail account

was not operational.

7. In the fall of 2007 after Chancellor DiStefano directed that Professor Salby
not have access to his research lab, I assisted Brian Toon, the Chair of my department, in
trying to get Professor Salby to participate in inspecting his old office’s contents and
assist in moving the non-research materials. It was difficult to get Professor Salby to
cooperate in these efforts, I was finally able to get Professor Salby to agree to meet me
on December 15, 2007 so he could go through his old office. On that date [ hand

delivered to him a note which stated:

“Murry,
Please identify

0 personal items

0 items that can be disposed of

O items you will need access to
Please copy info you need from the whiteboards as they are not being stored.
No research items are to be removed.

Kelly”


John Mashey
Highlight

John Mashey
Highlight

John Mashey
Highlight
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9. Professor Salby was allowed to go through his office unsupervised and no
time limit was placed on his time in the office.

10.  Professor Salby was allowed to remove any items he wanted from his
office as long as he did not remove research from his University-issued computer. He
was allowed to access the computer for non-research materials, if they existed, such as
teaching materials or e-mails. He was trusted to do this unsupervised.

FURTHER AFFIANT SAYETH NAUGHT.

DR

Kelly Duong

STATE QF COLORADO )
) ss.

COUNTY OF M)

SUBSCRIBED AND SWORN to before me this & & day of July, 2009, by Kelly
Duong.

ALIGER.CLARK By: @M 2 Coornt
sTanEEe | oy Tt |
° My Commission Expires: W 20_) H/
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Jean E. Wylie

From: Jean B Wylie

Sent: Tuesday, May 15, 2007 5:25 PM
To: harry Salby@Colovade KU
Ce: Russell Moore

Subject: confiiet of inleras! forms

Attachments: UCB COI PolicyPrasedures - FINAL 3-20-07.doc
Drear Professor Salby,

T Oxtolier, 2000, the Undversity of Colomeds o Boulder insriiueed 2 Disclosire of External Profussions]
Activities (REPA) for the purposes of identifying any conflices of interese. The Univarsity's policy is (hat all
faculy members subamit such o disclosure, and thar any conflions whenified be managed. At this paing, we do
ot have 5 DEPA on file (or you.

Ty writing to sk thae vou {ill eucand submiva DEPA in order ro resolve the guestions thar have avisen in the
past 18 months abour your rescarch program heve ar CU and ae Atmospheric Sysrems and Analysis [ASA). 1
have reviewed the information yau provided in February, 2000 and i does not provide the level and kind o

YOI ¥ }
detatl that iy needed w determine il you mdead have g comllivr of inrerest,. (Ta [l our 2 DEPA, please log in o
CUConneey, then click o the Academics & Rescarch ab (next o the Welcome!} tals. The DEPA is Jisted in
he Facuby Reporting channel, which s nsually in the borrem righe side of the page)

The University bas 2 new policy on confice of intwroest and commitment, | have attached acopy foryou. |
reconmend char you read in before answering the questdons on the DIEPA, ag T rhinlois will provide vou wir
uselul guidance, More importantly, T urge you to answer te questions as fully and completely as possible. The
more deead yvou pravide, the easier v will be o detenming i thore s a conllicr of interese Tavolved,

The University Is anxious to resolve this in a rimely fashion. To thar end, Tam reguesting rhat you complese
thu DEPA within the nest twg wecks (by May 30, 2007 Fathue we do so, as well as fatlure 1o provide complece
and aceurare ivformation, will be considered a violation of the new policy. 17 chore is any way §ean help you
with the f()rsn‘ OF ANSWET AINY GUCSTHIONS you n'ﬁ;ﬁn });s\:c:, plctmc do conacr e via any of the mechanisms lisred
Dhefow.

Sinceraly,
jean Wylic

ot Ruwsell Moore, Associate Vice Cluncalor far Reseanrch

Jean 3 Wylie

Complianee D icecror, Centlicts of berose and Comimitnen
303 Reguns

EXR BN

Uhiivessivy of Coloada as Mol

Bouklsy, GO BOO03.0026

phone 3034923024

[EPE 034925177

il deso NWhlie@leolondo.edn

Attachment +D
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University of Colorado at Boulder
Assgeinte Vice Chianeelor for Researcely
Oftice of the Vice Chaneeltor for Research
620 VOB - Graduate School
aday 29, 2007

Murry Lo Salby, 'hob
FORUS Hahbi Lane
Westminsier, 4O 80030

Doy Mrofesser Sallw:

I Ogroher, 2606, the Ulniversity of Lolorade ar Boulder instivuged a Disclosure of Exenad
Professonal Acrivies (DEPA) for the purpeses of ideoifying any conflics of inrerese The
Liniversity’s policy is that all faculty members submin such o disclesure, and thacany conflias

identified be managed. Ar this poing we do nor have a DEPA on file for vou,

1 writiag (o ask thar you Al ot and submita DEPA o order ro resohee the questions that have
arigen in the past 18 wonths about your researeh prooram here ar CU and o Avmosphioric Syarems
andd Analysis {ASAY T have reviewed the informarion you provided s Febroary, 2006 and icdoes

not provide the level and kind of derail dhagis needed ro determine i vou indead Bave s vonflice ol
interest. {Te fill out a DEPA, please log in 1o C
Research tab (next vo the Welcome!) b, The DEPA i lisred 10 the Faoudny Reporting channel,

UiConneer, then click on the Academies &

which is ustally in the bovrom righe side of the page.)

The University has a new policy on vonflicr of interest and commirmwar. L have amached i vopy
for you. T revommend that yoeu read iv before apswering the questions oo the DEPA as T ibink i
will provide you with usefud guidance. Mare imparomdy, T urge vou to answer the questions as
fully and complecely as possible. The more demil you provide, the casior i will be ro derermine if

thwre i conflicn of inrerese invalved, and ro manace ane i found,

The University s anxiows o resolve this ima tmely Gshion. To thar ond, Tam reguesting that you
complere the DEPA within the nexy vwo weeks (hy June 12, 2007). Fatlore ro dosalas well az
faihure to provide complere aind accomue informaion, will be considerad o viokeion ol the new
policy. I there is any way T ean belp you with the lorm, or answer any vuestions you might have,
please deconract me vinoany of the mechanisms fivied below,

Sinceraly, "

R
N

Wt i

fan 1 Wil

(;['umpfim\cr I)il‘k\?gih', Chnllict of Inerestumd Clommitment
cu Russell Moore, Ascociare Vice Chancellor for Resenrch Attaa;hmem; 2-D
208 Regenl Administrative Center - 026003 Bouldey, (O 80309-0026 (30334923024 Jean Wiliteolonatdo.edu

GU 04.00019
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Jean £, Wylie

From: Jean & Wylig

Sent:  Friday, June 22, 2007 4:12 PM

To: mis@asac.org; Mury Salby@Coloradn EDU
Subject: Discloswre of Exlernal Professional Activilies

Prear Professor Salby:

I hive hean rving for o moneh now to conract you ahour the following information. Please got in tonch
with me as soGn as ;‘mn‘si}‘:}(:.

In Octaber, 2006, rhe University of Colorado ar Boulder insrinned a Dhisclosire of Bxverpal Professional

Activities (D1EPA) Tor the purpeses of idenfying any conflicts ol fnterest, The University’s policy is rthat

all faculey members submic sich o disclosure, and that any conflicis Wentilied be managed. Ar this point,
we do nor bave a DEPA on {ile lor you

Fam writing o wek thae you (il on sad submiv a DEPA in arder 1o resolve the quesiions that have arisen
o the past 18 maonths ahout your research program here ac CU avd o Armospheric Systems and Analpsis
(ASA). T have reviewed the information you provdded in Februarvy, 2006 and i docs noi provide rhe fevel
and kind of dewail that is needed o determive if vou indecd bave o conllicr of interest. (To Gill oue s
DEPA, please log in o GUConnect, then click on the Avademics & Research tab {next to the Welcome!
tab, The DEPA is Bisred i rhe Faculty Reporting channcl, whicly is usually in the botrom right side of the
page.)

The University has o new poliey on conflice of interest and commitment. 1 have atvached o copy for you, |
reeonmmend thar you read ir before answering the questions on the DEPA, as 1 rhink it will provide vou
with uselul guldance. More baporianedy, Turge you ro answer vhe guestions ng fully and completely as
possible. The more detail you provide, the easier it will be to devermine if there is a conflicr of interest
invoheecd.

The University s anxious ro resobee this in o vimely Tashion. Ta chat end, Tam reguesting thar you
complete the DIEPA immediately. Tailure to da so, as well as failure to provide complete and accurare
information, will be congidered o vinlation of the new policy, Hthere is any way | aun hielp you with the
form, or answer any gquestions you might bave, please do contact me via any of the mechanisms lsred
helow,

Sincerely.
Jeav Wi

oo Fussell Moore, Associare Vice Chancellor for Researeh

Jeany 15 Wylic

Camplinnee {irector, Conflives of nseresr and Commianent
3031 Reaent

16 UICR

Unbversity of Colovade w Boukle

Boulder, GO BORGINNIG

Attachment 3-D
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phore: 30%452.350724
fax: WV49L5TTT
amnil Jean Wilic@eolonado.edn

Jean . Witie

Comphanes irentor, Conflivts of Interest and Commimient
3031 Rosen

26 UCH

Usiniversity of Colorada ac Boukle

HBeulder, GO 809030026

phone: 3031923024

I AU 25177

eonils lean Welie@eoloandoade

12007 CU 41-00031
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University of Colorado at Boulder
Assockate Viee Uhanvellor for Research
Office of the Vige Chaneellory for Roseareh
026 UCB - Geaduate Selwoot
June 2%, 2007

Murry L Sadly, PR,
FOGEUR Flobbic bane
Wesnminster, €0 80030

Piear Professor Sulby:

{sent the following wo vou a month ago. Donderstand thar vou have boen oue ol the cotntry and 2o hae

been unable reanswers Hlowever, s vivel that you do so imonedueely

In Olerober, 2006, vhe Uiniversiee of Colomdo ar Boulder insnmited o Prsclosure of Dxreroal Profossionad
Activities (DEPAY for vhe purposcs of identilving any conthices of interest, The Unniversings palicy is rhar oll
factdiy members subemir such o disclosnre. and thar oy contlices idensificd be manaecd. A thas poing we de
not have 2 DEPA on file far you.

Jarn writing ro ask thar you 81 oveand submit a DEPA o order wo resolee the questions dhat have aren in
the pase 18 mondhs shou vour research program here ar UL aned av Apmospherte Sysrems and Analysis
(ASAY 1 have reviewed the informarion you provide! in Febrpnry, 2000 and i does notprovide the feel amd
kinnd of derail that i needed to dorermive if vou Grdeed have a conflicr o inevear. (To fill our o DEPA,
ploase fog in ro CUConnect. then click on die Acndemics & Resenrch vab (nexi ro she Welcome!y rals The
PEPA s ligred i the Taculoe Reporring channel, which iz vstadly 1o the hotom right side of the page)

The Uiniversivy has s new policy on condlicr of terest aed vommnmrent. [ hae avtachoed o copy for von,
recommensd that you read 1 before apnswering the questions g the PEPA, as Dehink i will provide you wirh
uselu) guidhnce, More impormnddy, [urge vou o aaswer the quesnions ag (olly and complerely ag }sossihip
The move detat] vou provide, the easier o wild et derernvme i there Bsa contlice of inzerest involasds o
avanaee one 11 found.

The University s ansious o resadee this inoa el fashion, To ot enddy Dam sequesting that vou comploie
the TNIPA within vhe nese nwe weeles the Tone 12,2007 Paiture to do s as well as athire o provide

complete and sccurate informadion, will e considered o vielaion of the new polioy, T ehere oamy way §ean

eln vau with the form, or answer any guestions you might bave, please do conier me vinany of thy

mechunisms Hered bolow.

Sineerely., T

AL \Zf (

-

Fdan EoWAe ;

. , T , : :
. ompliance Dire@Tar, Condhict of Tnrerest and Comminmen

s 1‘\(!.\'5&?” Muoore, Associne \fik\‘ L:hz\)‘u'k‘”m' lutn' RL‘.‘:CL!I('i! Aﬁiaﬁhm&ﬂﬁ dﬂD

=

4 demnWylivto colorado.cdu

CU 01-00024
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DISTRICT COURT, CITY AND COUNTY OF DENVER,
STATE OF COLORADO

Address: 1437 Bannock Street
Denver, Colorado 80202
Telephone: 720 865-8307

Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADO,
PROVOST PHILLIP DISTEFANO,
and JOHN DOES.

CO Denver County Bl et ad’ss
Filing Date: Jul 9 2009 4:36PM MDT
Filing ID: 26040330

Review Clerk: Orathay Khiem
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Attorneys for Plaintiff:
Robert M. Liechty, No. 14652
CROSS & LIECHTY, P.C.

Address: 7100 E. Belleview Ave., Suite G-11
Greenwood Village, CO 80111

Phone No. (303) 333-4122

e-mail: rliechty@crossliechty.com

Case No.: 09-CV-3789

Division 7

PLAINTIFF’S RESPONSE TO DISTEFANO’S MOTION FOR SUMMARY JUDGMENT

Plamtiff, Murry L. Salby, by and through his attorney, Robert M. Liechty of CROSS &
LIECHTY, P.C., responds to defendant DiStefano’s Motion for Summary Judgment based upon

Qualified Immunity as follows:

Mr. DiStefano has filed an immunity-based motion for summary judgment premised
principally upon his claim that he cannot be found liable for following the recommendations of a
faculty committee upon which he would normally rely. However, there is no merit to this
argument because (1) following someone else’s lead in violating the Constitution is no defense
and (2) he was not, in fact, following the committee’s recommendation. The facts are as follows.

STATEMENT OF FACTS

As background, Professor Salby believes that the genesis of his dispute with the
University began with two grievances he filed in 1997 and in 2000 with the National Science
Foundation because the University was withholding NSF funds meant for Professor Salby's
projects. As a result of that set of grievances, the University had to release approximately
$100,000 in funds and became the subject of a criminal investigation. Then, in 2005, the NSF

36 PM
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began an investigation into an alleged conflict of interest that Professor Salby may have had.
That investigation was never resolved.

Apparently, the NSF investigation of conflict of interest developed into the University's
own investigation regarding the purported conflict of interest." See Exhibit 1, the Conflict of
Interest Committee’s letter to Mr. DiStefano, page 1, § 2, which delendants also submitted as
their exhibit B-3. The University assembled a working group that investigated these questions,
meeting with Professor Salby in February, 2006, and in June, 2006, when he provided the group
with all the information it requested. See Exhibit 2, affidavit of Salby, 4 1. Then, from
December, 2006, to August, 2007, Professor Salby was on approved sabbatical leave in
Australia. Id. While on leave, he was never contacted regarding the conflict of interest issues
referenced 1n his complaint. Id. He and the group had communicated via e-mail in Colorado
and Professor Salby used this same e-mail address in Australia, but no one from the University
concerning this issue contacted him via this e-mail address.” Id.

The working group then passed the matter to a Conflict of Interest Committee and, on
August 20, 2007, the Committee wrote its recommendations to Mr. DiStefano. See exhibit 1, the
recommendations. As stated above, the letter first referred to the inquiry from the National
Science Foundation in February, 2005, about a possible conflict of interest. The Committee then
referred to the above-relerenced working group that had initially conducted the investigation.
The Committee could not come to a conclusion as to whether there was a conflict of interest, but,
instead, made the following recommendation:

Until such time as Dr. Salby provides the Conflict of Interest Committee with sufficient
information to make a determination of whether or not he has a conflict of interest and
how to manage such a conflict, il it exists, the Committee recommends that:

X X X X X

3. Dr. Salby should be denied access to his laboratory space in the Department of
Atmospheric and Oceanic Sciences. ‘

When Dr. Salby has completed a current Disclosure of External Professional Activities
(DEPA), it will be reviewed by the Compliance Director and the Committee. At that
time, a determination will be made about the existence of a conflict of interest. If a
conflict is found to exist, a management plan will be developed with Dr. Salby and the
chair of his department.

See exhibit 1, pages 1-2. In other words, the Committee did not have enough information to
conclude whether Professor Salby performed too much outside work or not, but decided that

! The alleged conflict of interest primarily focused on whether Professor Salby had excessive outside employment.

2 Mr. Moore states that somebody from the University tried to contact Professor Salby, but was unsuccessful. See
defendants’ exhibit B-1, § 4. Compare Salby’s affidavit, 4§ 8-9, where he states that no one from the University
used this e-mail address, which the University had previously used to contact him.
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Professor Salby should be denied access to his laboratory until he completed the DEPA form (the
disclosure form) so that the Committee could come to a conclusion. In other words, the
Committee used the above strategy to force Professor Salby to contact it so that it could complete
its deliberation.

Professor Salby returned to the University at the end of August, 2007, within a week of the
above-referenced recommendations. Exhibit 2, § 2. In spite of the recommendations, he was not
denied access to his laboratory and no one from the Conflict of Interest Committee (or anyone else at
the University concerned with the matter) contacted him. He was not asked to complete, nor told
about, the conflict-of-interest form (the DEPA). Id. Professor Salby was unaware of any conclusions
that the working group had reached, preliminary or otherwise, and was unaware that the matter had
been referred to the Committee. He was unaware of the recommendations the Committee had made
to Mr. DiStefano. Id. Because the Committee never contacted Professor Salby at any time after he
returned from Australia, the Committee never, presumably, determined whether Professor Salby's
outside activities demonstrated a conflict of interest.

It was not until a month after his return, on September 19, 2007, that Mr. DiStefano sent a
letter to Professor Salby (re-attached hereto as Exhibit 3) stating that he had accepted the
recommendations of the Committee and that Professor Salby was to provide to the Committee, by
October 1, 2007, the information that the Committee had been seeking. See Exhibit 2, 4 3.

Professor Salby replied to Mr. DiStefano on September 28, 2007, stating that he did not know
to what Mr. DiStefano was referring. Id., and Exhibit 4, the memo that Professor Salby sent to Mr.
DiStefano on September 28. Professor Salby referenced the fact that he had already spoken to people
mvestigating the matter during the summer of 2006, and he did not know what else the University
wanted from him. He told Mr. DiStefano that he had received no subsequent communication from
the University since the summer of 2006. Professor Salby did not know who was on the Committee
and, therefore, he asked Mr. DiStefano to have the Committee contact Professor Salby and he would
provide any materials that the Committee requested. Id., § 3, and Exhibit 4, page 2, last 1.

As stated above, neither Mr. DiStefano nor anyone from the Conflict of Interest Committee
contacted him. Exhibit 2, 4. Instead, on October 18, 2007, the University, with the assistance of
the University police, dismantled Professor Salby's laboratory and office. Id.. The items from his
office and laboratory were haphazardly put into some 50 storage cartons and put in a small storage
area. Id. But, more importantly, his laboratory was taken apart, much of which could not be put
back together again. Id., § 6. In short, he was not simply locked out of his laboratory until he
cooperated with the Committee; instead, his laboratory was confiscated and, to a substantial degree,
destroyed. This laboratory had been built over 25 years and, because of what happened on October
18, could not be put back together again. Id.

No one provided Professor Salby a rationale for this seizure and destruction of his lab and
office. Indeed, that remains a mystery today—Mr. DiStefano states he was following the
recommendations of the Committee, but the Committee only recommended that Professor Salby be
denied access to his laboratory until he completed the DEPA. Nor is there any indication that the
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seizure was part of a conflict-of-interest investigation because Professor Salby was never given any
conclusion to such an investigation. In short, the actions of October 18 were done for no reason at
all, except to force Professor Salby to resign.

Professor Salby talked to the head of his department who also was unaware of what was going
on. Id., 9 7. Neither Mr. DiStefano nor anyone from the Commuttee had called Professor Salby and
he was still confused as to why his lab was destroyed. Through his department, he discovered that an
e-mail to him had been sent to a wrong e-mail address while he was in Australia which informed all
faculty of the need to fill out a newly-instituted conflict of interest form (the DEPA form) online.?
Id., 99 8-9. This form is reattached as Exhibit 5—it has three questions and four subparts, i.e., it is
not extensive. Professor Salby tried to complete it, but he could not log onto the system. It was not
until the University's IT staff provided him a new log-on that he could complete the DEPA form. 7d.,
99. He completed this in a few minutes and filed it electronically. Id. Nonetheless, the Committee
has apparently still not determined whether he had a conflict of interest* even though, in its
recommendations to Mr. DiStefano, that is what it requested.” Id.

Professor Salby made repeated attempts through his department to retrieve the items that had
been seized, without success. Id., 9 7 & 8. He then discovered that students were not allowed to
sign up for his classes the following semester. Id., ¥ 10. Under these circumstances, he had no
choice but to resign. Id.

ARGUMENT

The law regarding qualified immunity is well established. A Court is to determine (in
either order) whether a constitutional right is implicated by the facts and, if so, whether that right
was clearly established. See Pearson v. Callahan, 129 S.Ct. 808 (2009). 1f such a right did not
exist or was not clearly established, then the governmental actor has qualified immunity.

* Mr. DiStefano states that this new policy was instituted on March 20, 2007, when Professor Salby was on
sabbatical. See defendant’s Brief, page 4, 9 5. Professor Salby, in his memo to Mr. DiStefano, quoted the faculty
handbook which said that while he was on sabbatical, he would be free from direct or indirect pressures or
interference from the University. On the other hand, Mr. Moore states in his affidavit that Professor Salby was still
obligated to fulfill this particular duty (although he gives no basis as to why Professor Salby would have to fulfill his
duty of disclosure while on sabbatical, but not fulfill other duties). See defendant’s Exhibits B-1, § 5.

 Mr. Moore states in his affidavit that the Department attempted to resolve the issues with Professor Salby in
December through January, presumably December, 2007, through January, 2008, after the seizure occurred. See
defendant's Exhibit to B-1, § 7. Perhaps Mr. Moore was referring to Professor Salby's department's efforts to have
Professor Salby log on to, and complete, the DEPA form.

* As quoted above on page 2, the Committee recommended that “When Dr. Salby has completed a current
Disclosure of External Professional Activities (DEPA), it will be reviewed by the Compliance Director and the
Committee. At that time, a determination will be made about the existence of a conflict of interest. If a conflict is
found to exist, a management plan will be developed with Dr. Salby and the chair of his department.” He complete
it, but nothing occurred.
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Mr. DiStefano is only asserting a qualified immunity defense against the three federal
claims arising under 42 U.S.C. §1983. These claims concern the unreasonable seizure and
destruction of Professor Salby’s personal property on the computer (an alleged fourth
amendment violation), the deprivation of Professor Salby’s continued employment by failing to
grant him a hearing before making his working conditions unbearable (an alleged procedural due
process violation), and retaliation against Professor Salby’s exercise of his First Amendment
rights when he initiated the complaints into which the National Science Foundation inquired.

In several places 1n his brief, Mr. DiStefano appears to claim that he is entitled to
qualified immunity simply because he was acting within his discretionary authority. See
DiStefano’s Brief, page 3, 9 3; page 8, 9 2; page 10, § 3; and page 12, § 2. There is no authority
for this proposition as a defense to the federal claims, although such an argument has some
historical roots in a concept sometimes known as discretionary or official immunity. See Walker
v. City of Denver, 720 P.2d 619, 623 (Colo. App. 1986),which explains the defense in the
context of a state tort, although should the “officer go beyond the scope of the law, he may
become civilly liable and is not shielded by the doctrine of official immunity.”® However, the
mere fact that a governmental actor exercises his discretion does not mean that this alone
establishes qualified immunity.

Mr. DiStefano suggests that Vinyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002),
provides authority for this proposition. See Brief, page 9. It does not. Vinyard sites to Lee v.
Ferraro, 284 F.3d 1188, 1194 (11th Cir. 2002), for this proposition. But Lee merely states that
“[1]f the defendant was not acting within his discretionary authority, he is ineligible for the
benefit of qualified immunity.” In other words, if the defendant is not acting within his
discretionary authority, he cannot even raise the qualified-immunity defense. See County of
Adams v. Hibbard, 918 P.2d 212, 220 (Colo. 1996), which explains the same concept, in quoting
the U.S. Supreme Court, “’that government officials performing discretionary functions
generally are shielded from liability for civil damages insofar as their conduct does not violate
clearly established statutory or constitutional rights of which a reasonable person would have
known.”” In short, the key to the qualified-immunity inquiry is whether the official violated
clearly established law.

Mr. DiStefano’s second argument is that he “could not know that it would violate clearly
established law for him to accept the recommendations of the Committee,” a variation of the
Nuremberg defense. See Brief, page 12, 1. But he did not follow the recommendations of the
Committee. The Committee stated that it needed to have Professor Salby complete the DEPA
before it could come to any conclusion. Hence, its recommendations were merely designed to
pressure Professor Salby into completing the form.

6 Tronically, the officers in Walker were liable under facts similar to those herein. The district attorney secured a
warrant to seize items at an after-hours bar. The deputy district attorney on site told the officers to seize the
fixtures—fixed stools, booths, recessed lighting, inlaid speakers. Such destruction was unlawful just as Professor
Salby claims herein that the destruction of his laboratory was unlawful,
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But that is not what occurred. Instead of simply restricting access to his laboratory
(presumably a change of locks would have accomplished this purpose), the University, with Mr.
DiStefano acting as the authorizing force, dismantled and destroyed a laboratory that took 25
years to construct. Perhaps others will also be responsible for the seizure and destruction (hence,
the John Doe defendants), but the actions were authorized by Mr. DiStefano and he is liable for
the consequences.” Of course, once Professor Salby figured this out and completed the form
some six weeks later, the Committee made no determination—the damage had been done and
everyone knew that Professor Salby had no choice but to resign.

Mr. DiStefano's liability is further established given Professor Salby's communication to
Mr. DiStefano on September 28 asking Mr. DiStefano to have the Committee contact Professor
Salby (because Professor Salby did not know who was on the Committee). Not only did
Professor Salby not receive a hearing before his laboratory was destroyed, he did not even
receive a telephone call from the Committee.

Under these circumstances, the seizure of Professor Salby's property on the computer
was at least, arguably, unreasonable, making it a violation of the Fourth Amendment. See
0’Connor v. Ortega, 480 U.S. 709, 719-20 (1987), which concerns the principle that a
governmental employee has a right that his employer’s search of his office be reasonable under
the circumstances. O'Connor concerned the search of a medical professor’s office, the purpose
of which was in dispute: either to secure or inventory property belonging to the hospital or to
secure evidence to be used against the professor. 480 U.S. at 713-14. The Court noted that
"[s]earches and seizures by government employers or supervisors of the private property of their
employees ... are subject to the restraints of the Fourth Amendment." Id., at 715. In order for
the Fourth Amendment to apply, the Court first found that the professor had an expectation of
privacy in his desk and file cabinets (an issue that Mr. DiStefano does not raise). Id., at 719.

The Court then discussed how to determine the appropriate standard of reasonableness
applicable to such a search of an employee. The standard would not be that of "probable cause,"
but the Court remanded for further findings regarding the purpose of the search so that an
appropriate standard could be fashioned. Id., at 727. At the very least, there is a factual dispute
on this point herein because Professor Salby claims that, although there may have been
justification to restrict his access to his laboratory, there was no justification to destroy it.
Compare Hibbard, 918 P.2d at 220-21, which held that the officers who destroyed the
plaintiff’s residence and personal property, which lay outside the order of an ALJ providing for
limited destruction of "blighted areas," did not bave qualified immunity: “Clearly established law
should have made the individual defendants hesitate before destroying property not covered by
the ALY’s order.” In short, this Court should deny Mr. DiStefano's motion as it concerns the

alleged improper fourth amendment seizure.

" See O’Connor v. Ortega, 430 U.S. 709 (1987), discussed below, in which the professor-plaintiff sued Mr.
O'Connor, the executive director of the hospital where the plaintiff worked, for commencing an investigation which
led to a Mr. Friday making the decision to search the professor's office. 480 U.S. at 712-13.
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The same applies to the procedural due process claim in which Professor Salby alleges
that defendants destroyed his lab, causing the constructive discharge, without providing him a
hearing. A lack of hearing for a tenured professor, under these facts, constitutes a violation of
the 14th Amendment. See Calhoun v. Gaines, 982 F.2d 1470, 1476 (10th Cir. 1992)(the 14th
Amendment requires that a tenured professor receive a hearing before his employment is taken
away). See also Wolfenbarger v. Williams, 774 F.2d 358 (10th Cir. 1985)(the 14th Amendment
requires a hearing before someone’s property is taken from him). The 14th amendment violation
was fully accomplished when the lab was dismantled on October 18. Prior to that time,
Professor Salby had requested that the Committee contact him (under these unusual facts, this
constitutes the request for a hearing), which Mr. DiStefano ignored. Thus, the deprivation of
property, either the deprivation of the continued expectation of future employment or the
deprivation of the actual property itself, involved clearly established rights.

This whole matter could have been cleared up with a telephone call and, perhaps, a
follow-up meeting. It goes without saying that these actions may amount to a constitutional
violation and that the law was clearly established. A state actor may not unreasonably authorize
the destruction someone’s property. Nor may Mr. DiStefano authorize the removal of everything
that Professor Salby needed to continue his employment with the University without providing
Professor Salby some type of hearing so that Professor Salby could explain his side of the story.

Mr. DiStefano then argues that because he was unaware of the grievances filed between
1997 and 2000, he could not have retaliated against Professor Salby for the filing of these
grievances. See defendant’s Brief, page 13, § 3. However, the Committee’s letter to Mr.
DiStefano specifically refers to the National Science Foundation’s February, 2005, inquiry into
the alleged conflict of interest. Professor Salby, m his September 28, 2007, memo to Mr.
DiStefano (Exhibit 4) reminds Mr. DiStefano of what Professor Salby claims was wrongdoing by
the University years before it withheld the funds—the object of the grievances. Furthermore,
Professor Salby submits by affidavit that because Mr. DiStefano was a high ranking official
within the University administration, he would have known of the NSF criminal investigation
concerning Professor Salby's earlier allegations. In short, there was a history of disputes
between the two individuals (which also may explain why Mr. DiStefano did not even call
Professor Salby before authorizing the destruction of Professor Salby's laboratory), upon which
the retaliation claim rests.

Absent any discovery on this issue, it is simply unknown what further facts Mr.
DiStefano has regarding this inquiry (which concerns only the First Amendment retaliation
claim). See Exhibit 2,9 11, where Professor Salby demonstrates that he believes that Mr.
DiStefano knew of the series of events, because it required the University to release $100,000
and because it began the process which led to the DEPA form, but he needs further discovery on
this point to determine what Mr. DiStefano actually knew.

Thus, Professor Salby has met his obligation under Rule 56(f) for additional discovery on
this point, especially given the fact that discovery has been stayed.
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Mr. DiStefano’s argument that Professor Salby retired does not deserve comment. See
Brief, page 14. Professor Salby resigned because no one would communicate with him, his
laboratory was destroyed, students were not allowed to enroll in his classes, he had no access to
his computer, efc. See Exhibit 2,  10. This is the definition of constructive discharge.

Mr. DiStefano finally argues that because the computers were owned by the University,
Professor Salby had no right to his professional record spanning his 30-year career that, not
surprisingly, resided on the computer. Professor Salby is a scientist. He is a professor. He lives
on the computer. On the computer he had his teaching records, records from federal research,
professional correspondence to colleagues, correspondence to scientific journals, correspondence
to funding agencies, and a graduate text. Id., 5. In other words, his professional life was on the
computer. Although the computer may have belonged to the University, much of the
information on the computer belonged to Professor Salby.

WHEREFORE, Professor Salby respectfully requests that this Court deny Mr.
DiStefano’s motion for summary judgment and allow discovery on these claims.

Respectfully submitted this July 9, 2009.

CROSS & LIECHTY, P.C.

By: s/ Robert M, Liechty
Robert M. Liechty
Email: rliechty@Crossliechty.com
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CERTIFICATE OF SERVICE

I hereby certify that on July 9, 2009, a true and correct copy of the foregoing
PLAINTIFF’S RESPONSE TO DISTEFANO’S MOTION FOR SUMMARY JUDGMENT
was served upon the following persons as indicated below:

Thomas S. Rice, Esq.

Courtney B. Kramer, Esq.

SENTER GOLDFARB & RICE, L. L.C.
1700 Broadway, Suite 1700
Denver, Colorado 80290
Attorneys for Defendant DiStefano

David P. Temple, Esq.

Senior Associate University Counsel
Office of University Counsel - Litigation
1800 Grant Street, Suite 700

Denver, Colorado 80203

Attorneys for Defendant C.U.

() by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-320-0210

( ) by Overnight Mail

(X) Justice Link electronic filing

( ) by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-860-5650

( ) by Overnight Mail

(X) Justice Link electronic filing

Duly signed original on file in the offices of Cross &
Liechty, P.C.

Linda L_DeVico
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Filing Date: Jul 92009 4:36PM MDT
Address: 1437 Bannock Street Filing ID: 26040330
- Denver, Colorade 80202 Review Clerk: Orathay Khiem
Telephone: 720 865-8307
Plaintiff: MURRY SAIBY
Defendants: ~ UNIVERSITY OF COLORADO, ACOURT USE ONLY 4
PROVOST PHILLIP DiSTEFANQ,
d ES.
and JOHNDO Case No.: 09-CV.3789
Attorneys for Plainfiff, o
Robert M. Licchty, No. 14652 Drvision 7
CROSS & LIECHTY, P.C.
Address: 7100 E. Belleview Ave., Suite G-11
} Greenwood Village, CO 80111
Phone No. (303) 333-4122
e-mail: rliechty@orossliechty.com

AFFIDAYIT OF MURRY SALBY

I, Murry Salby, being of lawful age and duly sworn, state the following based on personal
knowledge:

1.  From December, 2006, to August, 2007, I was on 2 sabbatical leave in Australia,
which was approved by the University and conducted pursuant to University policy. While on
leave, I was never contacted regarding the conflict of interest issues referenced in my complaint.
However, a group from the University met with me in February, 2006, and in June, 2006,
before my sabbatical, when I provided the group with all the information it requested. At that time,
we communicated via e-mail. However, while in Australia, no one from the University contacted
me conceming the issug via this e-mail address; hence, I had no idea if anything had coms of'it.

2. I returned to the University at the end of August, 2007. No one from the University
contacted me regarding any conflict of interest issue and I was not denied access to my laboratory.
Nor was I told about, let alone asked to complete, the conflict-of-interest form (the DEPA).

During the prior year, my staff had resigned (due to lack of funding), leaving a backlog of work
and correspondence that was overwhelming and I was attending to that, I was still unaware of
any conclusions that the working group referenced in § 1 had reached, preliminary or otherwise,
and I was unaware that the matter had been referred to what I now know as the Conflict of Interest
Committes.

EXHIBIT

(A
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3. Ireceived a letter dated September 19, 2007, from Mr. DiStefano stating that he had
accepted the recommendations of the Committes (at the time, I did not know to what he was referring)
and that T was to provide to this Committee, by October 1, 2007, information that the Committee had
been secking. Because I had no idea what he was talking about, I wrote a memo to Mr. DiStefano
on September 28, 2007, stating that I did not know to what he was referring. I told Mr. DiStefano
that I had received no subsequent communication from the University since the summer of 2006.
Because I did not know who was on the Committee, I asked Mr, DiStefane to have the Committes
contact me, whereupon I would provide any additional material that the Committee desired.

4. Neither Mr. Distefano nor anyone from the Conflict of Interest Committee contacted me.
" Instead, on October 18, 2007, the University evicted me from my office and seized my laboratory.

No one provided me a rationale for the seizure. With University police present to enforce the seizure,
the University dismantied the facilities, including image-processing, interactive graphics, and video
recording equipment. I was then locked out. My office contents were reduced to a state of disarray,
packaged haphazardly into some 50 storage cartons., They were moved into a small storage area,
where there was not even enough room to open the contents, let alone to determine what was where.
This was my new office.

5. Other personal property, including books, data, and professional records spanning
my 30-yr career, resided in the lab adjacent to my office. Some of that property could not be located
- among the debris that remained after the seizure of the facilities. Nor was it found among the conténts
of the approximately 50 cartons into which my 30-yr career had been packaged. This property was never
recovered. Among the equipment confiscated were several large computer platforms, as well as a large
array of computer disks and archival tapes, on which my professional files and other intellectual property
were stored. Included in this were teaching records, records from federal research, seientific publications,
conference presentations, professional correspondence to colleagues, to scientific journals, and to funding
agencies for whom I served as a reviewer, and files from my graduate text, 2 new edition of which had
been invited by two international publishers. Around October 25, 2007, my department, the Department
of Atmospheric and Oceanic Sciences (ATOC), notified me that the computers on which that material
was stored would no longer be accessible, even remotely.

6. My lab was constructed over two and a half decades. At the time it was seized,
its facilities were confractually bound to an ongoing federal research project. As Principal Investigator,
I was responsible for meeting the research obligations, which in turn relied upon those facilities.
The technical facilities that were dismantled were the fruit of years of development, as well as
millions of federal research dollars that had been invested to integrate those facilities.
That development enabled those facilities to interact with one another and with the computer platforms
through the use of locally-developed software and programmable memory, which was no longer availzble.
The University’s actions on October 18 permanently destroyed that functionality. Professional records
spanning my 30-yr career, which supported teaching, research, and service to the scientific community,
were likewise seized or destroyed. Most of the actions of October 18, 2007 were irreversible.

]
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7. I contacted the departmental chair of ATOC regarding the above actions. He advised
me that he had not even been consulted and, like me, had learned of the University’s actions only
when they occurred. Itold him that the University had seized petsonal property, professional records
supporting federal research, and property titled or copyrighted to other parties, requesting access.
Then, and again later, I requested through my department that the University provide me with a copy
of my files that were stored on the computers which had been seized. That request was repeated in
December and again in January, in my letter of resignation. My requests were ignored.

8. After the seizure of my lab and office, I asked the ATOC department to clarify the
circumstances. Because Mr. DiStefano’s letter left me bewildered, and neither he nor anyone slse
respouded to my September 28 letter, I asked ATOC to find ont to what Mr. DiStefano was referring.
After some investigating, ATOC obtained a copy of an e-mail that had been sent to me while I was
hiving in Australia, but sent to an incorrect e-mail address. That e-mail address was not the one I used
nor the one through which I had commumnicated previously with the group referenced in § 1 above.

9. This mis-directed e-mail said that the University had installed a new policy while
I was on sabbatical and instrocted that faculty were to complete the DEPA form on a University web site.
However, the University’s web site refused to permit me to log in. After repeated attermpts, I had to
contact the University's office of IT services. Even thoy were unsnuccessful. After numerous measures
to the correct the probiem, the office of IT services found it necessary to erase my account entirely
and then reinstall it. I was then able to log in and complete the DEPA form online, a procedure that
took only a few minutes. Inever was told if the Committee reached a conclusion on whether there
was a conflict of interest. By then, however, the damage had been done.

10.  Iretired because my laboratory had been destroyed and my professional records had

- either been reduced to a state of disarray or resided on computers and archival tapes that were made

inaccessible, During that same period, I also discovered that students were not allowed to enroll in
my classes. Consequently, I had no choice but to leave the University. I did not retire voluntarily.

11.  Ibelieve that Mr. DiStefano had knowledge of my grievances filed in 1997 and
in 2000. They alerted the University to its misuse of federal research funds, actions which
ultimately ied to a criminal investigation of the University by the National Science Foundation,

- As aresult of those grievances and the subsequent criminal investigation, the University eventually

released some $100,000 to my research projects, funds that it had previously refused to release.

At that time, Mr. DiStefano was in the upper echelon of University administration—he would have
known of the release of the $100,000 and of the University coming under criminal investigation.

T also referenced this dispute in my September 28 letter to Mr. DiStefano. However, we need to
investigate this to determine the full extent of what he knew. '
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SUBSCRIBED AND SWORN to before me this é)%\ day of July, 2009, by Murry Salby

as being true and correct to the best of his knowledge, information and belief.

WITNESS my hand and official seal. \

4
NM @u!

17594

Justice of the Peace
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UNIVERSITY OF COLORADO
Department of Atmospheric and Oceanic Sciences
Campus Box 311, Boulder, Colorade 80309-0311
Telephong [S03) 492-6487  Itax (303} f92-6487
EFILED Documen
CO Denver Counwxﬁfs{ﬁcli%éﬁln%ﬁﬁq?ﬂ 36 PM
Ta: Phil DiStefano, Provost Filing Date: Jul 92009 4:36PM MDT
Filing ID: 26040330
From: Murry Salby Review Clerk: Orathay Khiem
Date: September 28, 2007

Subject: Letter of September 19 |

Ce: GP Pearson
Stein Sture
Todd Gleeson
Brian Toon
Buss Moore

I have been alerted to the above letter,

I don’t know what you are referring to. The assertions regarding COI and cooperation thergto
are preposterous.

The last coramunication I received on this subject was during the summer of 2006, prior to
my going overseas on sabbatical. Material that had been requested was provided.

I draw your attention to the following institutional policy:

» During sabbatical leave, faculty shall be “free of from direct and indirect pressures
or interference from within or without the university.” (Faculty Handbook, VI-T).

o Email is an official means for cormmmunication within CU Boulder
{http://www. colorado. edu/policies).

Also relevant to your assertions are the following: (1} A chronic obstruction of federally-
sponsored research, including the confiscation of facilities developed through such sponsorship,
(2) the mlsappropmanon of research funds, with the knowledge and tacit approval of CU
administration (corrected only after an IG mvest;gatmn) and, most recently, {3) the disruption
of funding which secured the considerable investment of federal sponsorship (~520 M) by
mamtalmng research ataff and facilities that had been developed under such sponsorship and by

supporting travel to present the findings derived therefromn: the deliverables of that sponsorship,
for which CU charged considerable overhead. Such actions reflect a callous disvegard for -

the federal government’s investment in this research program to advance American Science.
They have now had the following consequences:

(i) The PRA who, for 2 decades, held oversight of all elements of my research program,
of the extenawe facilities developed under federal sponsorship, and for delivering to NASA
products generated therein bhecame fed up and left. : .

(if) As fallout, it will be difficult not to default on the unlvelsﬁ:y s obligations for the $0.5M
that NASA recently awarded to CU.*

* An award rated highly enough to receive congratulations from the Office of Mark Udall.

EXHIBIT
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. (i1} I was scheduled during July to present three invited papers at the international ITUGG
Conference in Italy. Attended by some 5000 scientists from around the globe, the TUGG is
the largest conference in the Earth Sciences. All three invited presentations were left un-
fuifilled. .

Those presentations represented the fruit of the federal government’s investment. They
should have garnered positive recognition, for the university and for American Sc1ence
Instead, they were supplanted by conspicuous absence.

{iv) Ireturned from Australia at the end of the summer to research facilities that are inoperative
and to a mountain of mail and unaddressed research responsibilities: Publications to
fulfill the respomsibilities of prior and current sponsorship, which, without oversight,
disappeared or were automatically withdrawn, products to have been delivered to NASA,
and innumerable other research tasks that remain incomplete. The backlog is being
addressed methodically — between teaching and other responsibilities.

If the COI committee wishes more than it was already provided, then it is incumbent upon
it to make that request and to do so through an official means of communication that T am
Likely to se¢ in the foreseeable future. If it does so, I will continue to p10v1de any/all material
that is pertinent to my appointment at the university.
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Univérsity of Colorado- Boulder

stclﬁsure of External Professmnal Activity (DEPA)

EFILED Document
er Cou B‘%l"sfﬁc@%éﬁbtﬁﬁﬁofﬁ :36 PM

L Do you or any member of your family have, or expect 10 en&ger% %‘QD(EP@%PM MDT

year, any of the following regarding # business entity thar either (} g.q%p)y@@mmmeww
reseavch and/or scholarly or creative activity; or (2) engages in coﬁmmlﬁhgﬂ(r&aﬂm Khiem
activitiea thar di t‘ectly relate to your university activities?
. — income of $10,000 or more from the business entity (mdude< bur i is not
llmlted te TOY&].I’!ES, ccmsu].[mg fees, Sa ar‘y, dlvldﬁﬂd‘. C'C(. ),
- an equity interest in the business entity valued ar $10,000 or rt_pre%ntmg
5% ownership (regardless of warth)? :
= a sear on the board of directors or advisory board?
- an executive position in the business?

[F YES, please prcwide the following information for each business entity:

' Busmcqﬁ name

- Amount/value of incorne (per Year / equity (with option to dedme to reapond)
You and/or your family's relationship with this business

" Describe the 1ehuonslup of the business tc your university acrivities
Ars stadents, postdacs, or trainees involved in any :)f your umvmmw activirfes that are
relared to this business?

"Doany of your university acrivities that are mhted o) r]m; bmmu\ involve u.scrml

with human subjects?
CLEYES, do you have HRC (IRB) approv’\i 'Fo1 rhis resedreh?

I Ifyou answer YBS'to Questzon 1, are you.an investigator on any research project

‘ and/m scholarly ot creative activity funded by external sources (federal/srare/Tozal

EOVETIIMENE, mdustw, foundatlon ete.) or Teclmc»ndy Transfer Office (TT: O)?

YES . NO:

CIFYVES please pravide the-following information for each project:

Projectname

Funding source

Your role on project/activity

Is this project an SBIR/STTR (Small Business Innovanon Reaearch/’Smal Buxme%
Techuology Transfer pro‘rmmi Phase I projeet? - "

EXHIBIT
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2., Do you assign, or E)\.pect to assign during this report year, ‘baoks or materials for
any classes that you teach that brmg vou royalties or mcome7

YES__ . NO__.
IF YES please brovidé the following infarmation Fdr anch coufse:

Course
" Number of stuclﬁnts
Matermls descr&ptu:m

A Regardless of compemsatmn, do you provide, or expect to provide during this
Teport year, professional services that are related 1o your Unsiversity activities to any outside
 organiztion{s) Note that remunemted scholarship thar is an expected agtivity in your discipline
{such as, fmr brofessional presentations, work on review panels or merbership in advisary commitiees)
dnes not count as professional Serwices in this guestion. For more information on the meaning of
remunerated scholavship ond conflict of cotmmitment, see |

R "/ wirw.colotade. adu/faculc;'aﬁans/azaz,/ onesvxthmlc pdf Umwrsn} policy limics outside

~* professional activities to 19.5 days per semester,

YES - NO ____-

IF YES plmse prov]de the foliowmg mformatlon For eaah orgaviization to wh ich ycu
' pzowde services: |

Oz nanizatimn Mame
- Organization Type
"Descriprion of professional services
" Mow many days per month do you spend on this 'mn\elry ON CAM PUS7 Anawer 1o rhe _
TEarest qUATIET day, e.g.; 6.15 :
How rnany days per month. do you spend on thls actmry OFF CAMPUS} Answex w
the nearsst quarter cldy, e.g., 0.25 :

Name (please print) * Department

—

Signature ' : T Date




. Murry Salbty, Department of Ammosphezic and Qeeanie Selences. MNSF asked fm details
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: ~ EFILEDD )
August 20, 2007 CO Denver CounBHCIIANG65 P

Filing Date: Jul 92009 4:36PM MDT

Provost Philip DiStefane S : _ Filing ID: 26040330 ) A
Universiyy of Colotado at Boulder , " Review Clerk: Orathay Khiem s
40UCR - - . S !

RE: Professor Murty Salby's potestial confliet of interest

Dear Provost DiStefano:

: A:. you may remembey, the University of Colorado was contacred by the National” Suem.e

Foundation in February, 2005 about a possible confliet of interest concerning Professor

about Professar Salby's disclosures regarding possible confiics of interest, as well as *abom
the University's chnfliet of interest pohuu m\d 3‘10C(.duft\

-CU- -Boulder responded to NSF and then for med 2 working group to inv estigate the

eircumstances. A copy of o summary of the infarmation they found has been appended for . .
your Informatian, The and result of the investigation was « request by the CU-Roulder T
Conflict of Interest Committee to Professoy Salhy for more information, To d,m_‘ o

Prafessat Salby has not vesponderd to aumersug omails sent 1o both bis CU-Boulder offic

and o his private coinpany, nor o the twe g,v:mﬁt:d letters sent. o his home,

Thie. Conflict of Interest Commitee met on Friday, August 17, 2007 and consideréd all of

 1he information te date. Tt is the determination of the Comminee thar Dr. Salby’s

continved inadequate sespansts to requess for information, especially in lighe-of NSF

reguiesis 1o the bmvmlty for action, is 2 dgnificant vislirion, of the CUBaunlder Canflicr

of Interest policy.

The Pmn]der( nnﬂ:u of Tntorest pulmy stkes that, if. altegarions of violtions of the policy
cannar be tesolved ar the unit level, “., the Conflict of Tnerest Committee will b
wiimately responsible fest providing the AVCR, the Compliance Diree rm. and the
appropriece sppointing authori ities with a wricten report of the committec’s findings, and
ity recommendazions for corective o disciphinary acvion,” This Tevrer and the artckied '

rcp(m constiture the wricten reprt of our findings, Qur emmmmdﬂtmm to you for

“correetive or dhnplmmy acrion” are as follows.

Um’il such time as D, S%'Lﬂ')\j-])l‘ﬂ\’il‘ih“s the Candlicr of Interest Committee with sufficient

. infurmation to make & determination of whether or not he has 2 zonflict of inrerest and

how o manage such 1 conflice; if it axists, the Commitee fepommends than

1. The University should nov sign or submir any vequests for Rinding (grant,

contracss, et .an Dr. Salby's hehalf;
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2. ° Anycurrent srants tlmr D, Balby lxasshould be fmmn; and - o

3. Dt Sally should be denied access to hzs -1bor<\tory xpac‘.e in thL Dlep”lrtmcm mf
Armc:ﬁphcm and Ot.mm(, Scu.nccs

When Dr, S'xlhy has completed & current Disclosure of External Professional Acrivities
(DEPA), v will be reviewed by the Compliance Director and the Comemnittee. ‘At thar time,
n determination will be made about the existence of a conflict of interest. 1Fa conflict is
found to exist, » management plan will be developed wnrh Dr. Salby ;md the chair of his
dep.mme.nt

'Plc.m fccl frec $o cantact me or the Lomph:mce Divector, Jmn Wyhc, if you have any

guestions or we tan assist o in any way

. Reép&c‘l‘ﬁdly YOS,

Rodm.z Kram, PhD.
(,hfm, Caonﬂm of Ime ot C,c:m mitice

CU-11:0000046
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@ L .o : . ) EFILED Document .
University of Colorado at Bouider | CO Denver CounEf\ﬁ}si*ﬁ&Tééﬁ‘ét%ﬁﬁO?ﬂ 36PM
Office of the Provest and Exseutive Vice Chanssllar Tor Academic Alfairs Filing Date: Jul 9 2009 -4:36PM MDT

-~ Filing ID: 26040330 ) .
307 Ragent Admmxstrmue Cemier - L i - Review Clerk: Orathay Khiem

S UC‘B
Baulder, 0 80509-0040
303-492-3337303-352-386 1 (Finw)

September 19, 2007

‘Murry L. Salby, PhD

10698 Habbit Lane -
Westminster, CO 80030

.Dgﬁ;“l’i‘ofﬁssor‘ Salby:

"1 have received the written report from the Confict of Interest Commiittee

concarning your continued refusal to provide adequate responses 1o reguests
for information about a possible conflict of mterest that was initiated by the

- National Science Foundation. The Conflict of Interest Committeg has made

the following recommendations to me, which I have accepted.

" “Uniil.such time as D7, Salby provides the Conflicy of Interest Commitiee -
©with sufficient mfm mation o make a determination of whether or not he has

a conflict of interest and how o manage sucha con’ba:L if il exms the

, C‘omsztve wuovrrmcuds that

1 the Umve;sny shnuld 1ot sign’or submu any 1equests Tor mnqu
© (grant, coptracts, ete,) on e Murry Salby’s behalf,

2. funds inany of Dr. Murry R‘a}by § current and active research
- " grants bé frozen, and .
3. Dr, Murry Seiby should be denied access 0 his resenr c} Mbmatcn ¥

space in the Department of Aumoespheric and OLE;ED ¢ Sciences.”

l"hcse mc.ommcndanons will g0 into effect unmcdmte]y Fu; (herm me your'
failure 10 cooperate in this investigation of conflict of interest initiated by
NSF puts the Universfty. and other faculty at rigk of tosing milliohs of dollars

in grant funding. Therefare, please be advised that, if you do not provide the

Conflict of Interest Commmu: with the mfmma[aon that the Commitice has

been secking by October 1, 007 the University will have no cheice. buL to

CuU 13 EXHIBIT
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. inifiate d)hmml inar pmcccdmgs acramb\ yc:u, which proc.ccdm s may result
in sanctions which could include dismissal for cause.

Smctx ely,
Bue 4 i FM“

Philip p. DiStefmm
Provost & Executive Vice Chancelior

Ce: Chancellor G.P. “Bud” Peterson
: Vice Chancelior Stein ‘Smre '
' Dean Todd Gleeson- .
Chair Brian Toon
f\smmaie V ice Cha*me?lox Ruas Mooze

CU 13 -0000002




PDF Page 84

GRANTED Movant shall serve copies of this ORDER on e ) 0 A .
any pro se parties, pursuant to CRCP 5, and ‘\\M_;Q.»—«-» (. &,\_},_4@:;&15@
file a certificate of service with the Court '
within 10 days. ANNE MANSFIELD

District Court Judge
DATE OF ORDER INDICATED

EQINEDY PP ) -
CO Denver Cou 5?5% %%ﬁ% oS BUP ) L AM

DISTRICT COURT, CITY AND COUNTY OF DENVER, Filing Date: Jul 92009 8:11AM MDT
STATE OF COLORADO Filing ID: 26022271
Review Clerk: Angie D Guenther
Address: 1437 Bannock Street
Denver, Colorado 80202

Telephone: 720 865-8307

Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADO, ACOURT USE ONLY 4
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Case No.: 09-CV-3789

Division 7

ORDER GRANTING PLAINTIFF’S MOTION FOR EXTENSION OF TIME

This matter comes before the Court on plaintiff’s motion for a three-day extension of
time in which to respond to a Motion for Summary Judgment filed by defendant Philip
DiStefano; Mr. DiStefano has no objection to the extension. Therefore, the motion is granted
and plaintiff shall file a response on or before July 9, 2009.

Judge Anne Mansfield date

Cc: counsel
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This docnment conatitistes 2 mbng of the cowt and should be treated 8% such.
Court: CO Denver County District Court 2nd JD -
Judge: Anne M Mansfield

File & Serve
Transaction ID: 25936438

Current Date: Jul 09, 2009
Case Number: 2009CV3789
Case Name: SALBY, MURRY vs. UNIV OF COLO et al

Court Authorizer: Anne M Mansfield

/s/ Judge Anne M Mansfield
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EFILED Docume

DISTRICT COURT, CITY AND COUNTY OF DENVER,
STATE OF COLORADO

Address: 1437 Bannock Street

Denver, Colorado 80202
Telephone: 720 865-8307

nt
CO Denver Couuwxﬁféﬁffcweéﬁﬁéﬁﬁq? 1]
Filing Date: Jul 22009 11:07AM MDT
Filing ID; 25936438
Review Clerk: Sean McGowan

4 COURT USE ONLY 4

Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Attorneys for Plaintiff:

Robert M. Liechty, No. 14652
CROSS & LIECHTY, P.C.

Address; 7100 E. Belleview Ave., Suite G-11
Greenwood Village, CO 80111

Phone No. (303) 333-4122

¢-mail: rliechty@crossliechty.com

Case No.: 09-CV-3789

Division 7

PLAINTIFF’S MOTION FOR EXTENSION OF TIME

Plaintiff Murry L. Salby, by and through his attorney Robert M. Liechty of CROSS &
LIECHTY, P.C., moves for a three-day extension of time to respond to Mr. DeStefano’s Motion
for Summary Judgment and as grounds therefore states as follows:

1. As soon as the undersigned received Mr. Distefano’s Motion, he forwarded it via
"e-mail to Professor Salby, who is now teaching in Australia. Unbeknownst to the undersigned,
Professor Salby was indisposed with a case of the swine flu and did not return his e-mail until
July 1, 2009 (actually, July 2 in Australia). He is now close to recovery and can help develop his

affidavit within a few days.

2. The response is due Monday, July 6, 2009, and Professor Salby asks to file it by
Thursday, July 9. Counsel for Mr. DiStefano has no objection to this extension.

WHEREFORE, plaintiff Murry Salby respectfully requests that this Court grant him an
extension until July 9 to file a response to Mr. DiStefano’s Motion for Summary Judgment.

17 PM
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Respecttully submitted this July 2, 2009,

By:

CROSS & LIECHTY, P.C.

s/ Robert M, Liechty
Robert M. Liechty
Email: rliechty@crossliechty.com

CERTIFICATE OF SERVICE

I hereby certify that on July 2, 2009, a true and correct copy of the foregoing
PLAINTIFF’S MOTION FOR EXTENSION OF TIME was served upon the following

persons as indicated below:

Thomas S. Rice, Esq.

Courtney B. Kramer, Esq.

SENTER GOLDFARB & RICE, L.L.C.
1700 Broadway, Suite 1700
Denver, Colorado 80290
Attorneys for Defendant DiStefano

David P. Temple, Esq.

Senior Associate University Counsel
Office of University Counsel - Litigation
1800 Grant Street, Suite 700

Denver, Colorado 80203

Attorneys for Defendant C.U.

) by First-Class U.S. Mail, postage prepaid
) by Hand Delivery

) by Facsimile to 303-320-0210

) by Overnight Mail

(X) Justice Link electronic filing

(
(
(
(

( ) by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-860-5650

( ) by Overnight Mail

(X) Justice Link electronic filing

Duly signed original on file in the offices of Cross &
Liechty, P.C.

s/ Kelsey J. Thrig
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EFILED Dommﬁﬁf\ﬁf I di AR E7 PM
DISTRICT COURT, CITY AND COUNTY OF DENVER, | Firan ioe o1 2 2008 1107 namT

STATE OF COLORADO Filing [D: 25936438

Review Clerk: Sean McGowan

Address: 1437 Bannock Street
Denver, Colorado 80202

Telephone: 720 865-8307

Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADO, ACOURT USEONLY 4
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Case No.: 09-CV-3789

Division 7

ORDER GRANTING PLAINTIFF’S MOTION FOR EXTENSION OF TIME

This matter comes before the Court on plaintiff’s motion for a three-day extension of
time in which to respond to a Motion for Summary Judgment filed by defendant Philip
DiStetano; Mr. DiStefano has no objection to the extension. Therefore, the motion is granted
and plaintiff shall file a response on or before July 9, 2009.

Judge Anne Mansfield date

Cc: counsel
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EFILED Document@ﬁf penme o P
DISTRICT COURT, CITY AND COUNTY OF DENVER, | pocaver Comy DIfHct ¢t 2
STATE OF COLORADO Filing ID: 25936438

Review Clerk: Sean McGowan

Address: 1437 Bannock Street
Denver, Colorado 80202
Telephone: 720 865-8307

Plaintiff: © MURRY SALBY
Defendants: UNIVERSITY OF COLORADO, ACOURT USE ONLY A
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Case No.: 09-CV-3789

Division 7

ORDER GRANTING PLAINTIFF’S MOTION FOR EXTENSION OF TIME

This matter comes before the Court on plaintiff’s motion for a three-day extension of
time in which to respond to a Motion for Summary Judgment filed by defendant Philip
DiStefano; Mr. DiStefano has no objection to the extension. Therefore, the motion is granted
and plaintiff shall file a response on or before July 9, 2009.

Judge Anne Mansfield date

Cc: counsel




within 10 days.

GRAN TED Movant shall serve copies of this ORDER on

any pro se parties, pursuant to CRCP 5, and
file a certificate of service with the Court
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——,

ANNE MANSFIELD
District Court Judge
DATE OF ORDER INDICATED

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):
MURRY SALBY,
V.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.

EFINE
CO Denver Couﬂﬁ ig!%éﬁm%%ﬁ%ﬁ

Filing Date: Jun 20 2009 2:12PM MDT
Filing ID: 25754093
Review Clerk: Angie D Guenther

A COURT USE ONLY A

Case Number: 09 CV 3789

Div.
Ctrm.!

-~ 3 N A \'\, .
( p @ ﬁ&{,@w:tiﬁ@

12 PM

ORDER GRANTING MOTION TO STAY DISCOVERY
PENDING DETERMINATION ON QUALIFIED IMMUNITY

THIS MATTER having come before the Court upon the Motion to Stay Discovery pending
the Court’s determination on qualified immunity and the Court being fully advised in its premises,

HEREBY ORDERS that the Motion to Stay is GRANTED:

1. All discovery concerning Plaintiff’s claims, including Rule 26(a)(1) disclosures is

stayed; and

2. No trial date shall be set, pending the Court’s determination of qualified immunity.
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DATED this day of , 2009.

BY THE COURT:

District Court Judge

00361249.DOC
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Court:
Judge:

File & Serve
Transaction ID:

Current Date:
Case Number:
Case Name:

Court Authorizer:

CO Denver County District Court 2nd JD

Anne M Mansfield

25657548

Jun 20, 2009

2009CV3789

SALBY, MURRY vs. UNIV OF COLO et al
Anne M Mansfield

/s/ Judge Anne M Mansfield
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):
MURRY SALBY,
V.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP

DISTEFANO, and JOHN DOES.

CO Denver Countty D& ECoiert 240050
Filing Date: Jun 152009 2:25PM MDT
Filing ID: 25657548

Review Clerk: Charmaine Bright

A COURT USE ONLY A

Attorney: Thomas 8. Rice, # 9923
Courtney B. Kramer, # 40097

Address: Senter Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700
Denver, CO 80290

Phone No.:  303-320-0509

Fax No.: 303-320-0210

E-mail: trice@sgrlic.com
ckramer@sgrllc.com

Case Number: 09 CV 3789

Div.:
Ctrm.:

MOTION TO STAY DISCOVERY PENDING
DETERMINATION ON QUALIFIED IMMUNITY

D5 PM

Defendant, PHILIP DISTEFANO, by his attorneys, SENTER GOLDFARB & RICE,
L.L.C., hereby moves this Court for an order staying discovery. Specifically, Defendant has
asserted and is entitled to qualified immunity.1 Thus, Defendant respectfully moves the Court
for an order staying discovery pending the resolution of his Motion for Summary Judgment

raising this defense.

AND IN SUPPORT THEREOF, Defendant states as follows:

' Defendant has filed an Answer and Motion for Summary Judgment, both of which assert the defense of qualified

immunity.



PDF Page 94

1. Certificate of Compliance with C.R.C.P, 121 § 1-12(5); Undersigned counsel
certifies that he conferred with Plaintiff’s counsel regarding this motion. Plaintiff’s counsel
indicated that Plaintiff opposes the Motion for Summary Judgment, but expresses no opinion
with regard to this Motion to Stay Discovery Pending Determination on Qualified Immunity.

I. INTRODUCTION

2. This matter arises out of an employment relationship between Plaintiff Murry L.
Salby (“Salby”) and the Regents of the University of Colorado (“University”). Salby originally
brought suit against the University and Provost Philip DiStefano (“DiStefano”) in federal court
on November 19, 2008. [08-cv-02517-RPM]. DiStefano filed a Motion for Summary Judgment
and Motion to Stay on February 25, 2009, asserting the defense of qualified immunity. Because
the court granted the University’s Motion to Dismiss based on absolute immunity on February 2,
2009, Salby filed an Unopposed Motion to Dismiss the case without prejudice, which was
granted on March 29, 2009. Accordingly, the federal court action terminated before DiStefano’s
qualified immunity defense was addressed. Subsequently, Salby brought this suit against the
University, DiStefano, and John Does in this court on April 14, 2009, asserting essentially the
same claims as originally pled in federal court.

3. Salby asserts claims against the DiStefano for alleged violations of his First,
Fourth, and Fourteenth Amendment rights as well as violation of CR.S. § 24-50.5-103.
However, as set forth in the motion for summary judgment filed contemporaneously herewith,
Salby’s claims are barred from suit based upon the doctrine of qualified immunity. In essence,
all actions taken by DiStefano were within his authority and discretion as the Provost of the

University and therefore, he is cloaked with qualified immunity from suit. Moreover, under the
facts of this case, DiStefano could not have known that his discretionary actions violated clearly
established law.

4. The defense of immunity is meant to “protect the official both from liability as
well as from ordinary burdens of litigation, including far-ranging discovery.” Workman v.
Jordan, 958 F.2d 332, 335 (10th Cir. 1992) cert. denied, 514 U.S. 1015 (1995). Here, DiStefano
should not be subjected to the demands of discovery on the federal law claims until the Court
determines the threshold issue of immunity.”

1. ARGUMENT

5. Until this threshold immunity question is resolved, discovery should not be
allowed. See Cummins v. Campbell, 44 F.3d 847, 851 (10th Cir. 1994) (citing Harlow v.

Fitzgerald, 457 U.S. 800, 817-18 (1982); Workman, 958 F.2d at 336.

2 On May 5, 2009, DiStefano was appointed Chancellor of the University of Colorado at Boulder. This new office
heightens the need for him to not be burdened with litigation for which he is immune. ‘
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6. The Colorado Supreme Court has stated that the “purpose of qualified immunity
i1s to shield a government employee from the burdens associated with trial which include
distraction from governmental responsibilities, inhibiting discretionary decision making, and the
disruptive effects of discovery. Moody v. Ungerer, 885 P.2d 200, 202 (Colo. 1994) (citing
Hannula v. City of Lakewood, 907 F.2d 129, 130 (10th Cir. 1990)).

7. Staying discovery serves the salutary purpose of sparing the litigants the burden,
expense, and inconvenience of engaging in discovery that may prove unnecessary and also
conserves judicial resources. See Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1367 (11th
Cir. 1997) (“[f]acial challenges to the legal sufficiency of a claim or defense, such as a motion to
dismiss based on a failure to state a claim for relief, should, however, be resolved before
discovery begins™). For example, the Eleventh Circuit has cogently explained:

Discovery imposes several costs on the litigant from whom
discovery 1s sought. These burdens include the time spent
searching for and compiling relevant documents; the time, expense
and aggravation of preparing for and attending depositions; the
costs of copying and shipping documents; and the attorneys’ fees
generated in interpreting discovery requests, drafting responses to
interrogatories and coordinating responses to production requests,
advising the client as to which documents should be disclosed and
which ones withheld, and determining whether certain information
is privileged. The party secking discovery also bears costs,
including attorneys’ fees generated in drafting discovery requests
and reviewing the opponent’s objections and responses. .
Finally, discovery imposes burdens on the judicial system; scarce
Judicial resources must be diverted from other cases to resolve
discovery disputes.

1d.

8. Doctrines of immunity are well recognized in a variety of contexts. Ag the
Supreme Court has noted, “[o]ne of the purposes of immunity, absolute or qualified, is to spare a
defendant not only unwarranted liability, but unwarranted demands customarily imposed upon
those defending a long drawn out lawsuit.” Siegert v. Gilley, 500 U.S. 226, 232 (1991); see also,
Laton v. Meneley, 379 F.3d 949, 954 (10th Cir. 2004). Therefore, public officials who assert
qualified immunity are entitled to have such immunity determined as a threshold issue of law
before incurring the burdens of litigation associated with discovery and trial. See Mitchell v.
Forsyth, 472 U.S. 511, 526 (1985) (“The entitlement is an immunity from suit rather than a mere
defense to liability; and like an absolute immunity, it is effectively lost if a case is erroneously
permitted to go to trial.”); Harlow, 457U.S. at 817-18. This is especially true where a
determination of the official’s qualified immunity “is dispositive” of the plaintiff’s claims. See
Saucier v. Katz, 533 U.S. 194, 200 (2001) receded from by Pearson v. Callahan, 129 S.Ct. 808
(2009).
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9. Discovery and other litigation activities should be stayed or limited as necessary
to determine issues regarding immunity before reaching any other substantive issues. See
Workman, 958 F.2d at 336; Sawyer v. County of Clear Creek, 908 F.2d 663, 665 (10th Cir. 1990)
(Plaintiff was not allowed to conduct discovery in order to allege violation of clearly established
right because discovery without sufficient allegations to support claim would defeat purpose of
qualified immunity); Zamora v. City of Belen, 229 F.R.D. 225, 226 (D.N.M. 2005) (“Because
qualified immunity protects against the burdens of discovery as well as trial, the Supreme Court
has emphasized that the trial court should resolve the issue before discovery if at all possible.”).

10. The purpose of protecting defendants who are immune from the burdens of trial
and pre-trial litigation 1s particularly important when those defendants are public officials. See
Harlow, 457 U.S. at 816. In such cases, the public has a significant interest both in preserving
public funds and in avoiding unnecessary interference with governmental activities and public
services. See id. at 817. As noted by the Supreme Court, the intangible costs of forcing public
entities or officials to defend lawsuits include “distraction of officials from their governmental
duties, inhibition of discretionary action, and deterrence of able people from public service.” Id.
at 816. The Court has “considerable discretion over the timing of discovery.” Merrill Lynch,
Pierce, Fenner & Smith, Inc. v. Coors, 357 F.Supp.2d 1277, 1280 (D. Colo. 2004) (citing United
States v. Evans & Assoc. Construction Co., Inc., 839 F.2d 656, 660 (10th Cir. 1988); C.R.C.P.
26(c) (permitting the court to “make any order which justice requires to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense”).

11. Furthermore, the United States Supreme Court has made it clear that the defense
of qualified immunity “is meant to give government officials a right, not merely to avoid
‘standing trial,” but also to avoid the burdens of ‘such pretrial matters as discovery, as inquiries
of this kind can be peculiarly disruptive of effective government.”” Garrett v. Stratman, 254
F.3d 946, 951 (10th Cir. 2001) (citing Behrens v. Pelletier, 516 U.S. 299, 308 (1996)).

12.  Indeed, the District of Colorado has previously ruled that defendants asserting
qualified immunity were entitled to a stay of discovery while their immunity defenses were
pending before the Court. See Stine v. Swanson, No. 07-cv-00799-WYD-KLM, 2008 WL
349971, at *1 (D. Colo. Feb. 6, 2008). “Although a stay of discovery is generally disfavored, the
Court has broad discretion to stay an action while a dispositive motion is pending pursuant to
Fed.R.Civ.P. 26(¢). Id. “[A] court may decide that in a particular case it would be wise to stay
discovery on the merits until certain challenges have been resolved.” Id. (internal quotations,
citation, and alteration omitted). “When a particular issue may be dispositive, the court may stay
discovery concerning other issues until the critical issue is resolved.” Id. (citing Vivid Techs.,
Inc. v. Am. Sci. & Eng’g, Inc., 200 F.3d 795, 804 (Fed. Cir. 1999)). This Court should similarly

find in this case that “the potential harm to Plaintiff is outweighed by the burden on [Defendant]
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resulting from conducting and responding to discovery while [his] Motion for Summary
Judgment is pending.” Stine, 2008 WL 349971, at *1.°

13. All of the policy considerations set forth above apply to DiStefano and thus,
Salby’s right to discovery before this Court rules on DiStefano’s Motion for Summary Judgment
should be stayed because: (1) the Court has sufficient information before it upon which to rule;
(2) DiStefano’s defense asserted is a question of law not fact; and (3) far-ranging discovery
places an undue burden on DiStefano in his role as a public official and encourages unnecessary
spending to defend an unsustainable action. See Sprague v. Brook, 149 F.R.D. 575, 577 (N.D.
Ill. 1993) (citing First Nat’l Bank v. Cities Serv. Co., 391 U.S. 253 (1968)); Patterson v. United
States Postal Serv., 901 F.2d 927, 929 (11th Cir. 1990).

14. DiStefano was the Provost and Executive Vice Chancellor for Academic Affairs
for the Boulder campus of the University and is now its Chancellor. Burdensome discovery at
this stage of the litigation is unnecessarily time consuming and disruptive to the flow of the
University. In defending this action, DiStefano inevitably and unnecessarily expends public
funds and precious time. To avoid such an unnecessary expense, discovery ought to be stayed
pending resolution of immunity asserted within the Motion for Summary Judgment.

15. Allowing the case to proceed and for discovery to continue is judicially inefficient
and is a waste of counsels’ time and efforts until such time as the Motion for Summary Judgment
is ruled on. The time and resources of the parties should not be wasted in conducting
unnecessary discovery. Plaintiff will not be prejudiced in any way by the stay of discovery and
this Motion is not filed for the purposes of harassment or delay.

16. Successful ruling on the immunity motion will still result in the state law claim being
made against DiStefano. However, that claim, brought pursuant to C.R.S. § 24-50.5-103 is far
less complex and can be more readily litigated in an efficient manner once the immunity issues
are ruled upon.

WHEREFORE, Defendant respectfully requests the Court issue orders as follows:
A. All discovery concerning Plaintiff’s claims, including Rule 26(a)(1)
disclosures, be stayed until Defendant’s Motion for Summary Judgment

has been resolved;

B. No trial date be set until the immunity motion is resolved; and

C. Such other and further relief as this Court deems just.

* As well, the qualified immunity defense may also be the subject of interlocutory appeal. See Foote v. Spiegel, 118
F.3d 1416, 1422 (10th Cir. 1997); Clanton v. Cooper, 129 F.3d 1147, 1153 (10th Cir. 1997). It makes little sense to
litigate the case until such appeals have been decided.
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Respectfully submitted,

SENTER GOLDFARB & RICE, L.L.C.

By s/ Thomas S. Rice
Thomas S. Rice, # 9923

By ___ s/ Courtney B. Kramer

Courtney B. Kramer, # 40097

1700 Broadway, Ste. 1700

Denver, CO 80290

Telephone: 303-320-0509

Facsimile: 303-320-0210

Attorneys for Defendant Philip DiStefano
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 15" day of June, 2009, a true and correct copy of the
above and foregoing MOTION TO STAY DISCOVERY PENDING DETERMINATION -
ON QUALIFIED IMMUNITY was electronically filed with the Court and served upon all
counsel via LexisNexis File and Serve, addressed to:

Robert Liechty, Esq.
rliechty@crossliechty.com

David P. Temple, Esq.
david.temple@cu.edu

s/ Stephanie Hood
Stephanie Hood

00358225.DOC
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):
MURRY SALBY,
v.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.

CO Denver Couty Bt Coiert 200098
Filing Date: Juu 152009 2:25PM MDT
Filing ID: 25657548

Review Clerk: Charmaine Bright

A COURT USE ONLY A

Attorney: Thomas S. Rice, # 9923
Courtney B. Kramer, # 40097

Address: Senter Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700
Denver, CO 80290

Phone No.:  303-320-0509

Fax No.: 303-320-0210

E-mail: trice@sgrllc.com
ckramer@sgrllc.com

Case Number: 09 CV 3789

Div.:
Ctrm.:

25 PM

DEFENDANT DISTEFANO’S MOTION FOR SUMMARY JUDGMENT
BASED UPON QUALIFIED IMMUNITY

Defendant, PHILIP DISTEFANO (“DiStefano”), by his attorneys, THOMAS S. RICE
and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C., and

pursuant to C.R.C.P. 56, hereby moves the Court for an order of summary judgment in his favor
dismissing all Plaintiff’s federal claims against him with prejudice.

AND IN SUPPORT THEREOF, DiStefano states as follows:

1. DiStefano is entitled to qualified immunity; as such, Plaintiff’s federal claims

against DiStefano must be dismissed.


John Mashey
Highlight
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2. DiStefano acted within his discretionary authority at all time relevant, including
but not limited to accepting the Committee’s recommendations for disciplinary action
concerning Plaintiff.

3. DiStefano could not know that his discretionary actions would violate clearly
established law.
4. The facts and authorities supporting DiStefano’s Motion are more fully set forth

in his Memorandum Brief in Support of Motion for Summary Judgment Based Upon Qualified
Immunity, filed contemporaneously herewith.

WHEREFORE DiStefano respectfully requests that this Court grant his Motion for
Summary Judgment, award costs and reasonable attorneys fees and award such further and
additional relief as the Court deems just and proper.

Respectfully submitted,

SENTER GOLDFARB & RICE, L.L.C.

By s/ Thomas S. Rice
Thomas S. Rice, # 9923

By s/ Courtney B. Kramer

Courtney B. Kramer, # 40097

1700 Broadway, Ste. 1700

Denver, CO 80290

Telephone: 303-320-0509

Facsimile: 303-320-0210

Attorneys for Defendant Philip DiStefano
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CERTIFICATE OF SERVICE -

I HEREBY CERTIFY that on this 15% day of June, 2009, a true and correct copy of the
above and foregoing DEFENDANT DISTEFANO’S MOTION FOR SUMMARY
JUDGMENT BASED UPON QUALIFIED IMMUNITY was electronically filed with the
Court and served upon all counsel via LexisNexis File and Serve, addressed to:

Robert M. Liechty, Esq.
rliechty(@crossliechty.com

David P. Temple, Esq.
David.temple@cu.edu

s/ Stephanie Hood
Stephanie Hood
Legal Secretary

00365512.DOC
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):
MURRY SALBY,
v.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.

CO Denver Coultfy Distride: ¢ttt 208 725 TM
Filing Date: Jun 15 2009 2:25PM MDT
Filing ID: 25657548

Review Clerk: Charmaine Bright

A COURT USE ONLY A

Attorney: Thomas S. Rice, # 9923
Courtney B. Kramer, # 40097

Address: Senter Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700
Denver, CO 80290

Phone No.:  303-320-0509

Fax No.: 303-320-0210

E-mail: trice@sgrllc.com
ckramer@sgrllc.com

Case Number: 09 CV 3789

Div.:
Ctrm..:

DEFENDANT DISTEFANO’S MEMORANDUM BRIEF
IN SUPPORT OF SUMMARY JUDGMENT
BASED UPON QUALIFIED IMMUNITY

Defendant, PHILIP DISTEFANO (“DiStefano”), by his attorneys, THOMAS S. RICE

and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C., and

pursuant to C.R.C.P. 56, hereby submits this Memorandum Brief in Support of Motion for

Summary Judgment Based Upon Qualified Immunity.
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I INTRODUCTION

This case arises out of the employment relationship between Plaintiff Murry L. Salby
(“Salby”) and the Regents of the University of Colorado (“University”). During his employment
as a Professor at the University, Salby failed to comply with required conflict of interest
reporting procedures. After months of lack of communication from Salby followed by vehement
denial of deficiencies in his reporting, the Conflict of Interest Committee (“Committee’)
recommended disciplinary action against Salby, which Philip DiStefano, acting as Provost,
accepted pursuant to established University procedures and commensurate with his discretion.
Accordingly, the disciplinary action was implemented against Salby in September of 2007.

II. STATEMENT OF THE CASE

Salby filed his Complaint on April 14, 2009 wherein he asserts the following substantive
claims against DiStefano:'

e Violation of Fourth Amendment. Salby alleges that pursuant to 42 U.S.C. § 1983

DiStefano violated his Fourth Amendment rights by restricting Salby’s access to his
research laboratory.
e Violation of the Fourteenth Amendment. Salby alleges that pursuant to 42 U.S.C. §

1983 DiStefano deprived Salby of his procedural due process rights by ending

Salby’s expectation of continued employment with the University without a pre- or

post-termination hearing.

! Salby also seeks punitive damages and attorney fees pursuant to 42 U.S.C. § 1988 and asserts a breach of contract
claim against the University.
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e Violation of First Amendment. Salby alleges that pursuant to 42 U.S.C. § 1983

DiStefano took adverse disciplinary action against him in retaliation for his exercise

of First Amendment protected speech.

o Violation of C.R.S. § 24-50.5-103. Salby alleges that the University and DiStefano’s
conduct violated the Colorado Whistleblower Statute, C.R.S. § 24-50.5-103.
DiStefano filed an Answer on May 13, 2009, wherein he asserts the affirmative defense
of qualified immunity.” DiStefano is entitled to qualified immunity because he acted within his
discretionary authority when he accepted the Committee’s recommendations for disciplinary
action concerning Salby and when he restricted Salby’s access to the research lab. DiStefano
could not know that it would violate clearly established law for him to take these actions against
Salby. As such, DiStefano should be dismissed from this case at the onset of this litigation and

prior to the commencement of discovery.

III. STATEMENT OF UNDISPUTED MATERIAL FACTS®

1. DiStefano was the Provost and Executive Vice Chancellor for Academic Affairs
for the Boulder campus of the University and held that position at the time of the events involved
in this case. In this position, he was the chief academic officer of the Boulder campus. On May
5, 2009, DiStefano was appointed Chancellor for the University of Colorado at Boulder. ’[See,
Affidavit of Philip DiStefano, appended hereto as Ex. A-1, at 9 1, 3.]

2. The Provost oversees eight colleges and schools, over 29,000 students, and over

1,000 faculty members. [See, Ex. A-1, at § 3.]

? DiStefano submits contemporaneously herewith a Motion to Stay Discovery Pending Determination on Qualified

Immunity.
* Cited within the text of this Brief ag “SUF.”
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3. The position description for the Provost and Vice Chancellor of Academic Affairs
states that the Provost is responsible for, among other things, “the administration of academic
policies and programs, the allocation of resources to assure high quality academic programs, and
direction and oversight of the instruction, research and creative work, and outreach activities of

2

the campus.” The Provost assumes responsibility for all academic, arts, and research programs,
including research institutes and centers. [See, Ex. A-1, at § 4; Job description position
statement of Provost, appended hereto as Ex. A-2.] As part of his job, the Provost is required to
make many discretionary decisions on a regular basis. [See, Ex. A-1, at Y 4; Ex, A-2.]

4. As appointing authority, the Provost makes final decisions conceming
disciplinary measures for tenured faculty. In this regard, the Provost receives recommendations
from faculty committees. He has the discretion to then accebt, reject, or modify a committee’s
recommendations. [See, Ex. A-1, at 94, 6.]

S. Effective March 20, 2007, the University implemented a new Conflict of Interest
and Conflict of Commitment policy. This policy requires faculty members to complete annual
Disclosure of External Professional Activity (‘DEPA”) forms on-line, which must be revised
upon a significant change in outside interests or activities. [See, Affidavit of Russell Moore,
appended hereto as Ex. B-1, at ¥ 3]

6. Under the policy, if there are allegations of violations of a policy, they are initially
to be resolved at the unit level. Should the unit level be unable to resolve the allegation, it is then

referred to the Conflict of Interest Committee, which consists of at least eight faculty members,

who are recommended by the Vice Chancellor for Research, the Deans of various colleges of the
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University, and one member from outside the University. The Committee reviews the matter and
makes a report of findings and recommendations for disciplinary action. [See, Ex. B-1, at § 8.]

7. Possible sanctions and discipline include, but are not limited to, (a) emphasizing,
orally or in writing, to the faculty member his professional responsibilities, (b) oral or written
admonition of the faculty member, (c) reassignment, temporarily or permanently, of the faculty
member’s office or other work space (with appropriate consent of any academic unit affected),
(d) temporary or continuing reduction in salary or privileges of the employee, and (e) freezing
research funds or imposing other research restrictions. [See, Ex. B-1, at 9.]

8. Despite multiple requests for completion and advisements of the DEPA
requirement, Salby failed to submit a DEPA in 2007. In fact, Salby consistently and deliberately
violated the spirit of the University’s conflict of interest policy by refusing to disclose
information and insisting no conflicts existed. [See, Ex. B-1, at 4.]

9. Despite sabbatical leave in spring of 2007, Salby was still required to comply with
disclosure duties as a member of the faculty of the University, and his failure to do so was
considered a violation of the disclosure policy. [See, Ex. B-1, at 49 5-6.] -

10.  Upon allegations of violations of the policy, the department of Atmospheric and
Oceanic Sciences attempted to resolve the matter by eliciting the necessary information.
However, such efforts over the course of several months failed. [See, Ex. B-1, at§ 7.]

11. The Conflict of Interest Committee convened on August 17, 2007, and, upon
investigation, found that Salby’s inaction constituted a significant violation of the Conflict of
Interést policy. On August 20, 2007, the Committee recommended that: (1) the University not

submit any requests for funding of research proposals on Salby’s behalf; (2) funds in any of
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Salby’s current and active research grants be frozen; and (3) Salby should be denied access to his
research laboratory space in the Department of Atmospheric and Oceanic Sciences. [See, Ex. A-
1, atq 7; Ex. B-1, at § 10; August 20, 2007 letter from Rodger Kram, Ph.D., appended hereto as
Ex. B-3.]

12.  Associate Vice Chancellor for Research Russell Moore forwarded the
C’ommittee’s findings and recommendations to Vice Chancellor for Research Stein Sture on
August 28, 2007. Vice Chancellor Sture concurred with the Committee’s recommendations and
forwarded the report to DiStefano on August 31, 2007, as DiStefano was the appointing authority
able to enact such action against a tenured faculty member. [See, Ex. A-1, at § 5; Ex. B-1, at Y
11-12; August 28, 2007 letter from Russell Moore, appended hereto as Ex. B-4; August 31, 2007
letter from Stein Sture, appended hereto as Ex. B-5.]

13.  DiStefano notified Salby of his acceptance of the Committee’s recommendations
on September 19, 2007, and of his directive that the recommendations go into effect
immediately. DiStefano instruded Salby to provide the conflict of interest information by
October 1, 2007, in the absence of which the University would mitiate additional disciplinary
action against Salby. [See, Ex. A-1, at § 7; Ex. B-1, at § 13; September 19, 2007 letter from
Provost DiStefano, appended hereto as Ex. B-6.]

14. The frozen research funds are property of the University because they are under
contract betweén the University and the granting agencies. [See, Ex. A-1, at §9.]

15. Salby’s former laboratory is owned by the Board of Regents of the University and
is allocated at the discretion of the Provost, Deans, and other Vice Chancellors to employees for

work-related activities and professional pursuits and are subject to reassighment or revocation
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upon their discretion. [See, Ex. A-1, at Y 10; Affidavit of Frank Bruno, appended hereto as Ex.
C-1,at93.]

16. Neither a professor, nor a department, nor other academic or research unit has any
right to or ownership interest in a specific office space. Such space is allocated pursuant to the
discretion of the Chancellor, Provost, other Vice Chancellors, and the Deans. Spaces may be
reassigned at any time based upon the needs and interests of the University. [See, Ex. A-1, at q
10; Ex. C-1, at [/ 4-5.]

17. This long-standing, written policy regarding allocation of space has been in place
since at least 2002. [See, Ex. C-1, at § 4.]

18. DiStefano understood that the University permitted Salby to remove his personal
belongings from the lab. [See, Ex. A-1, at§ 11.]

19. DiStefano did not carry out the actual implementation of the Committee’s
recommendations. Such implementation was carried out by Associate Vice Chancellor Moore’s
office and the ATOC department. [See, Ex. A-1, at§ 8; Ex. B-1, at § 14.]

20.  DiStefano did not terminate Salby’s employment with the University; rather,
Salby submitted notice of his retirement to Brian Toon, department chair of ATOC, effective
January 31, 2008. [See, Ex. A-1, at 4 12; January 29, 2008 letter ﬁoﬁ Salby, appended hereto as
Ex. A-3.]

| 21. Before taking the action described above, DiStefano had never met Salby and had
only indirect involvement in a single administrative issue years before. DiStefano had no
knowledge of Salby’s grievances, and his actions taken in respons\e to the conflict of interest

issue were wholly unrelated to those grievances. [See, Ex. A-1,at ¥ 13.]
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IV.  STANDARD OF REVIEW

Summary judgment should be granted where, taking the facts in the light most favorable
to the non-moving party, there is no genuine issue of material fact, and the moving party is
entitled to judgment as a matter of law. See, Deepwater Investments, Lid. v. Jackson Hole Ski
Corp., 938 F.2d 1105, 1110-11 (10th Cir. 1991). Upon a motion for summary judgment, the
moving party bears the burden of showing the absence of a genuine issue of material fact. See,
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burden then shifts to the non-moving
party to produce evidence creating a genuiné issue of material fact to be resolved at trial, See,
Vitkus v. Beatrice Co., 11 F.3d 1535, 1539 (10th Cir. 1993).

V. ARGUMENT

A. DiStefapo is Entitled to Qualified Immunity.

DiStefano acted within his official role as Provost at all times relevant to the Complaint,
and he is thus entitled to qualified immunity. Qualified immunity protects government officials
performing discretionary functions from liability if their conduct vicllates no “clearly established
statutory or constitutional rights of which a reasonable person would have known.” Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982). Only in exceptional cases will government actors have no
shield against claims made against them 1n their individual capacities. See, Harlow, 457 U.S. at
818. “[I|nsubstantial lawsuits ‘against government officials [should] be resolved prior to
discovery and on summary judgment if possible.”” Lewis v. City of Ft. Collins, 903 F.2d 752,
758 (10th Cir. 1990) (quoting Anderson v. Creighton, 483 U.S. 635, 640, n.2 (1987)) (¢mphasis

added). As set forth herein, the undisputed facts demonstrate that at all relevant times DiStefano
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was performing discretionary functions. Therefore, he is entitled to qualified immunity and
summary judgment should enter in his favor.
1. The Concept of Qualified Immunity and Plaintiff’s Burden.

As the undisputed facts demonstrate, DiStefano acted pursuant to the discretion afforded to
him in his capacity as Provost of the University when he accepted the recommendations of the
Conlflict of Interest Committee concerning Saiby and when he restricted Salby’s access to the
research lab. Consistent with the well-established purpose behind qualified immunity, DiStefano
should be protected from suit and summarily dismissed from this lawsuit at the onset.

Generally, in order to defeat an assertion of qualified immunity, Salby has the burden of
proving the following elements by a preponderance of the evidence: (a) DiStefano violated a
constitutional or statutory right; and (b) the infringed right at issue was clearly established at the time
of the allegedly unlawful activity such that a reasonable individual in his position would have known
his challenged conduct was illegal. See, Martinez v. Carr, 479 F.3d 1292, 1295 (10th Cir. 2007); see
also, Pearson v. Callahan, 129 S.Ct. 808, 818 (2009) (“The judges of the district courts and the
courts of appeals should be permitted to exercise their sound discretion in deciding which of the
two prongs of the qualified immunity analysis should be addressed first in light of the
circumstances in the particular case at hand.”). The qualified immunity analysis is premised on a
showing that the official acted within the scope of his discretionary authority when the challenged
conduct occurred. See, Vinyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002).

“Qualified immunity balances two important interests—the need to hold public officials
accountable when they exercise power irresponsibly and the need to shield officials from
harassment, distraction, and liability when they perform their duties reasonably.” Pearson, 129

S.Ct. at 815. “The protection of qualified immunity applies regardless of whether the
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government official’s error is a ‘mistake of law, a mistake of fact, or a mistake based on mixed

questions of law and fact.” Id. Importantly, qualified immunity “not only shields a defendant

from liability, but is also intended to protect the defendant from the burdens associated with

trial.” Pueblo Neighborhood Health Centers, Inc. v. Losavio, 847 F.2d 642, 645 (10th Cir.

1988). “These burdens include distraction of officials from their governmental responsibilities,

the inhibition of discretionary decision making, the deterrence of able people from public

service, and the disruptive effects of discovery on governmental operations.” Hannula, 907 F.2d

at 130.

The Supreme Court has held that:

Because qualified immunity is ‘an immunity from suit rather than a
mere defense to liability . . . it is effectively lost if a case is
erroneously permitted to go to trial.” Mitchell v. Forsyth, 472 U.S.
511, 526 (1985) (emphasis deleted). Indeed, we have made clear
that the ‘driving force’ behind creation of the qualified immunity
doctrine was a desire to ensure that ‘‘insubstantial claims’ against
government officials [will] be resolved prior to discovery.’
Anderson v. Creighton, 483 U.S. 635, 640 n. 2 (1987).
Accordingly, ‘we repeatedly have stressed the importance of
resolving immunity questions at the earliest possible stage in
litigation.”  Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per

curiam).

Pearson, 129 S.Ct. at 815.

DiStefano is entitled to protection from this litigation because he was clearly acting

within his discretionary authority, and he is thus entitled to qualified immunity. This Court

should decide as a threshold matter that DiStefano should be summarily dismissed at the onset of

this lawsuit.

10
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a. The Position of Provost.

The Provost and Executive Vice Chancellor for Academic Affairs is the chief academic
officer for the Boulder campus. [SUF at § 1.] DiStefano held this position from March 2001
until his May 5, 2009 appointment as Chancellor.  [SUF at § 1.] In the capacity of Provost,
DiStefano was responsible for overseeing eight colleges and schools, over 29,000 students, and
more than 1,000 faculty members. [SUF at § 2.] The Provost is also responsible for, inter alia,
administration of academic policies and programs, the allocation of resources to assure high
quality academic programs, and direction and oversight of the instruction, research and creative
work, and outreach activities of the campus; the Provost also assumes responsibility for all
research programs, including research institutes and centers. [SUF at § 3.] The position of
Provost demands oversight of many issues and therefore provides extensive discretion for tasks
on a regular basis. [SUF atq3.]

In this position, the Provost has the right to determine appropriate disciplinary measures
of tenure and tenure-track professors. [SUF at § 4.] Under this extensive authority, it is within a
Provost’s discretion to accept findings of a committee and to implement such recommendations
in part or in whole, to fashion a remedy of his own, or to reject the ﬁndings altogether, as he
deems appropriate. [SUF at § 4.]

Because of the extensive nature of the Provost’s responsibilities, delegation to and
reliance upon underlying committees 1s vital. It would be impossible for the Provost to oversee
and implement every personnel decision without the aid of such committees. Here, DiStefano

relied upon the Committee’s recommendations and utilized his discretion to accept same.

11
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DiStefano could not know that it would violate clearly established law for him to accept the

recommendations of the Committee.

b. The Provost’s Actions Were Discretionarv in Nature and Are
Preciselv_the Tvpe of Conduct Entitling DiStefano to Qualified
Immunity.

To defeat summary judgment, Salby must produce evidence that would allow a trier of
fact to find that no reasonable person in DiStefano’s position would have thought the facts
justified his acts. See, Post v. City of Fort Lauderdale, 7 F.3d 1552, 1557 (11th Cir. 1993). “The
first part of the qualified immunity analysis 1s to show that the official acted within the scope of
his discretionary authority when the challenged conduct occurred.” Vinyard, 311 F.3d at 1346.
Salby may avoid summary judgment “only by pointing to specific evidence that the official’s
actions were improperly motivated.” Subryvan v. Regents of the University of Colorado, 813
F.Supp. 753, 759 (D.Colo. 1993) (internal citation omitted) (emphasis original). The Complaint
alleges that DiStefano was Provost of the University at the time the challenged conduct occurred.
As such and as set forth herein, DiStefano was operating and acting within the scope of his
discretionary authority.

i DiStefano’s Acceptance of the Committee’s Recommendations
Occurred Pursuant to University Policy.

DiStefano followed University procedure with regard to Salby’s disciplinary action at
issue. The recommendations for corrective or disciplinary action were provided to DiStefano
because he was the highest appointing authority able to enact this type of action against a faculty
member. [SUF at § 12.] University procedure requires faculty members to complete DEPA
forms, which helps to ensure that conflicts of interest involving a profeséor’s outside professional

activities and financial interests are disclosed and managed appropriately to prevent adverse

12
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affects for employees and for the University. [SUF at § 5.] Faculty have a continuing duty to
revise these on-line forms upon a significant change in outside interests or activities. [SUF at 9|
5.] If the conflict cannot be resolved at the unit level, it is referred to the Conflict of Interest
Committee, which investigates and considers the matter and then makes a recommendation for
action or management to the Provost for a final ruling. [SUF at 41 4, 6.]

In this case, Salby failed to complete a DEPA in 2007, prior to which he had refused to
disclose requested and necessary mformation, insisting he had no conflicts. [SUF at § 8.]
Despite being on sabbatical leave, as a professor of the University, Salby was still required to
comply with DEPA reporting procedure. [SUF at § 9.] Failure to submit a DEPA is considered
a violation of the disclosure policy, and attempts by the ATOC department to obtain the
necessary information from Salby over the course of several months proved unsuccessful. [SUF
at 99 9-10.]

Upon the Committee’s investigation, it may recommend various sanctions such as oral or
written admonition, temporary or permanent reassignment of the faculty member’s office or
work space, temporary or continued reduction in privileges, or freezing of research funds and
imposing other research restrictions. [SUF at § 7.] While Salby alleges he submitted several
grievances between 1997 and 2000, the facts demonstrate that DiStefano was unaware of the
subject grievances Salby filed between 1997 and 2000 and does not remember receiving notice
of any reference to them. [SUF at 9 21.] Accordingly, DiStefano’s decision to implement the
Committee’s recommendations was wholly unrelated to the prior grievances because DiStefano

had no knowledge of Salby’s activities prior to implementation of this lawsuit. [SUF at § 21.]

13
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DiStefano’s discretionary decision to accept the Committee’s recommendations were completely
unrelated to Salby’s grievances. [SUF at §21.]

DiStefano could not have known that his actions against Salby for reasons unrelated to
the grievances would violate clearly established law. To allow the exercise of discretion should
not become unlawful conduct which would make DiStefano susceptible to suit for every
discretionary act he performs. Such a result would circumvent the purpose of qualified
immunity and substantially interfere with his official duties as Provost of the University. As
such, DiStefano’s actions are precisely those which qualified immunity is intended to protect.

il DiStefano did not Terminate Salby’s Employment.

DiStefano utilized his discretion to accept the Committee’s recommendations, which did
not result in Salby’s termination. Upon acceptance of the Committee’s recommendations,
DiStefano did not implement the corrective and disciplinary actions against Salby. [SUF at
19.] DiStefano did not terminate Salby from his employment with the University. [SUF at
20.] Salby chose to retire, effective January 31, 2008, via correspondence sent to Brian Toon,
chair of ATOC. [SUF at § 20.] Retirement does not trigger due process procedures. DiStefano
could not have known that Salby was being deprived of any pre or post termination due process
because Salby was not terminated; he retired. Under these circumstances, DiStefano could not
have known that his actions with respect to Salby violated any clearly established law.

iii. DiStefano’s Discretionary Acceptance of the Committee’s
Recommendations to Restrict Access to the Research Lab Owned
by the University was Reasonable.

DiStefano’s discretionary acceptance of the Committee’s recommendations was also

reasonable with regard to Salby’s claim that he was denied access to his research lab. The
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workspace at issue is owned and operated by the University; it is provided to employees for work
purposes and professional pursuits. - [SUF at 4 15.] The Provost, Deans, and other Vice
Chancellors allocate such space at their discretion. [SUF at 15-16.] Per University policy, a
professor has no ownership or proprietary interest in a particular office space. [SUF at 4 16.]
Space allocation is specified in a written policy, in place since at least 2002. [SUF at § 17.]

1) The Undisputed Facts Show that Research Data and

Computers Were Owned by the University and/or
Sponsoring Agency, Not by Salby.

DiStefano’s discretidnary action was reasonable because the property belongs to the
University rather than to Salby. [SUF at 49 15-16.] The University simply restricted access to
its facility and equipment allocated to Salby and his research assistant to preclude University
property from being utilized for research purposes. [SUF at 49 11, 14-16.] The Committee’s
recommendation stated that “Dr. Salby should be denied access to his research laboratory space
in the Department of Atmospheric and Oceanic Sciences.” [SUF at § 11.] Indeed, the
Commiittee’s recommendation provided a clear and satisfactory rationale for this action, based
upon Salby’s failure to comply with necessary University reporting policy and procedure, upon
which DiStefano also based his acceptance. [SUF at ¢ 11.] The Complaint states that the
laboratory contents had been developed by Salby’s federal research grants. [See, Complaint at 9
9]. Therefore, the alleged confiscation involved research-related University property m the form

of frozen research funds because, under University policy, funds developed under contract

between the University and the granting agencies are property of the University. [SUF at  14.]
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2) The Record is Devoid of Any Evidence that Salby’s
Personal Items and Papers Were Seized.

The Complaint asserts conclusory accusations without adequate support. DiStefano
himself had no personal role in implementing the recommendation that Salby’s access to the
research lab be restricted. [SUF at § 19.] Nevertheless, the undisputed facts, infia, also show
that Salby was invited to claim his personal belongings, [SUF at q 18] and there is no record of
repeated requests by Salby for computer files. Attempts to communicate with Salby were
impossible, and he often failed to attend his scheduled classes. DiStefano could not have known
that his actions to bar Salby from his research lab based on the Committee’s recommendations
would violate clearly established law. DiStefano believed such space to be University property
that is reassignable at the discretion of himself and other University administrators. [SUF at
15-16.] DiStefano believed Salby would have access to this lab in order to collect his personal
belongings and would not be seized. [SUF at § 18.]

3) The Undisputed Facts Show Salby was Invited to Come
to the L.ab and Collect Personal Property.

The undisputed facts negate the Complaint’s unsupported allegations. Salby was notified
of the University’s intention to freeze his access to the laboratory. [SUF at § 13.] DiStefano
understood that Salby had been invited to pick up his personal belongings in the laboratory.
[SUF at § 18.] Salby’s personal belongings did not include research funds or equipment
purchased with such funds. [SUF at 9 14.]

Based upon the foregoing, it is clear that the sum total of DiStefano’s vinvolvement m
restricting Salby’s access to the research lab was his acceptance of the Committee’s

recommendations and his communication to Salby regarding same. This is precisely the type of
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discretionary conduct which the doctrine of qualified immunity was meant to shield from suit,
and as such, DiStefano should be dismissed from this case at this early stage of the litigation.

C. Other Similar Cases Support an Award of Qualified Immunity.

In Wood v. Strickland, 40 U.S. 308 (1975), the Supreme Court defined the immunity
defense in the specific context of school discipline. The similarities between the discretionary
authority exercised by local school authorities in teacher employment matters supports the
immunity test stated therein to apply in this case. The Supreme Court held that “a school board
member is not immune from liability for damages under U.S.C. § 1983 if he knew or reasonably
should have known that the action he took within his sphere of official responsibility would
violate the constitutional rights of the [person] affected, or if he took the action with the
malicious intention to cause a deprivation of constitutional rights.” See, Wood, 420 U.S. at 322,

The undisputed facts show that DiStefano’s actions were in good faith and within his
discretion. See, Bertot v. School Dist. No. 1, Albany County, Wyoming, 522 F.2d 1171, 1184
(10th Cir. 1975). In University of Wyoming v. Gressley, the President of the University
recommended\ Professor Gressley’s dismissal as a tenured professor of the University. See, 978
P.2d 1146, 1149 (Wyo. 1999). As per University procedure, the faculty senate’s Ad Hoc
Hearing Comrﬁittee held a preliminary proceeding and concluded that there existed adequate
cause for the professor’s dismissal. See, Gressley, 978 P2d at 1149. The Board of Trustees
sustained the Committee’s decision, pursuant to their authority, and the professor’s lawsuit
followed. Id. Among other claims, plaintiff pled that the President was liable because he had
instituted the proceedings instead of another administrative officer appointed by the President as

required by the applicable rules. /d at 1152. The court held that the President and the Board of
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Trustees were entitled to qualified immunity because the termination of plaintiff came within the
ambit of their discretionary functions. /d. at 1151. According to the court, plaintiff could not
demonstrate any prejudice on the part of the President sufficient to overcome the defense of
qualified immunity. 7d. at 1152.

Similarly, the Tenth Circuit has held that high ranking individuals at a University are
immune from suit. See, Prebble v. Brodrick, 535 F.2d 605, 612-13 (10th Cir. 1975). In Smith v.
Losee, 485 F.2d 334, 344 (10th Cir. 1973) the court had earlier recognized a qualified privilege
or immunity for school authorities making decisions on nonrenewal of employment or discharge
of instructors. The Tenth Circuit extended this immunity, stating “[w]e are satisfied that such a
qualified immunity is available to the defendants in this case, the President, the Trustees and
administrative officers of the State University.” Prebble, 535 F.2d at 612. There, in addition to
the applicability of immunity as a defense, the evidence strongly showed a lack of malice or bad
faith by the defendants. Id. at 613. Under this authority, it is appropriate to dismiss DiStefano at
this juncture in order to further the purpose of qualified immunity. The undisputed facts show
that DiStefano acted within his discretion and acted in good faith, without malice.

d. Salbv’s Whistleblower Claim.

This threshold motion solely addresses the issue of qualified immunity; thus, the federal
claims should be addressed prior to the state claim. Salby’s remaining state whistleblower claim
can be addressed and litigated subsequent to the Court’s determination of qualified immunity.

VI. CONCLUSION

DiStefano was acting pursuant to his authority as Provost of the University at all times

relevant. In this capacity, his ability to accept the Committee’s disciplinary recommendations is

18




PDF Page 121

purely discretionary and was reasonable under the circumstances. Moreover, DiStefano could
not know that it would violate clearly established law for him to accept the recommendations of
the Committee. Thus, for the foregoing reasons, DiStefano respectfully requests that the Court

dismiss the claims addressed herein pursuant to C.R.C.P. 56, based on qualified immunity.

Respectfully submitted,

SENTER GOLDFARB & RICE, L.L.C.

By___ s/ Thomas S. Rice
Thomas S. Rice, # 9923

By s/ Courtney B. Kramer

Courtney B. Kramer, # 40097

1700 Broadway, Ste. 1700

Denver, CO 80290

Telephone: 303-320-0509

Facsimile: 303-320-0210

Attorneys for Defendant Philip DiStefano
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this 15" day of June, 2009, a true and correct copy of the
above and foregoing DEFENDANT DISTEFANO’S MEMORANDUM BRIEF IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT BASED UPON QUALIFIED
IMMUNITY was clectronically filed with the Court and served upon all counsel via LexisNexis
File and Serve, addressed to:

Robert M. Liechty, Esq.
rliechty@crossliechty.com

David P. Temple, Esq.
David.temple@cu.edu

s/ Stephanie Hood
Stephanie Hood
Legal Secretary
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1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307
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UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.
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Atlorney: Thomas 8. Riee, # 9923
Courtney B. Kramer, # 40097
Address: Senter Goldfarb & Rice, L.L.C.

1700 Broadway, Suite 1700
Denver, CO 80290

Phone No.:  303-320-0509

Iax No.: 303-320-0210

E-mail: trice(@sgrile.com
ckramer{@sgrllc.com

Case Number: 09 CV 3780

Div.:
Cum.:

AFFIDAVIT OF RUSSELL MOORE

Affiant, RUSSELL MOORE, after being duly sworn, states as follows;

1. I am the Associate Vice Chancellor for Research for the University of Colorado at
Boulder.

2. I have personal knowledge of the matters set forth in this Affidavit.

3. LEffective March 20, 2007, the University implemented a new Conflict of Interest

and Conflict of Commitment policy. In essence, the poliey requires all faculty members, and
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other research employees, tc make annual disclosure of financial interests and external
professional activities that could compromise University decision making or duties. This
disciosure is accomplished by a Disclosure of External Professional Activity ("DEPA™) form.
The DEPA is & web-based form that must be revised whenever there is there is any significant
change in outside interests or activities. I hereby certify that attached to this Affidavit is a true
and correct copy of the Disclosure of External Professional Activity form. [See, Ex. B-2.]

4, Professor Murry Salby of the Department of Atmospheric and Oc¢eanic Science
{“ATOC”) was required to complete the DEPA form in 2007. Despite mulliple requests and
advisements of this requirement, Professor Salby did not submit the DEFPA. Those requests and
advisements are summarized as follows:

a. One ematl and one returned certified letter in May 2007, requesting compliance;

b. Two emails and one returned certified letler in June 2007, requesting compliance
~and advising Professor Salby of the DEPA procedure and of how to access the
DEPA form online,

5. Although Professor Salby was on sabbatical Jeave during the spring term of 2007,
he was still obligated to comply with his disclosure duties as a University professor, mcluding
completion of the DEPA.

6. Professor Salby’s failure to complete the required DEPA form was considered a
violation of the policy.

7. Initially, allegations of violations of the policy are sought to be resolved at the
unit level. In the case of Professor Salby, efforts were undertaken to resolve the matter within

the ATOC Department.  Those efforts included sending email correspondence and certified
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letters requesting compliance and seeking additional information from Professor Salby, who
failed to respond to any of the communications. For over two months, attemipis to contact and 10
glicit information from Professor Salby failed. Even prior to the implementation of the DEPA
form, Professor Salby had consistently and deliberately violated the spirit of the University’s
conflict of interest policy by refusing to disclose information and insisting no conflicts existed.
Subsequent to the Commiittee’s recommendations, the Department still attempted to resolve the
issues with Professor Salby for two additional months (December through January); however,
Professor Salby remained unresponsive.

8. Under the policy, if an allegation is not resolved at the unit level, it is referred
the Conflict of Interest Committee (“Commitiee”). The Commiliee consists of at least eight
faculty members, who are recommended by the Vice Chancellor for Rescarch, the Deans of
various colleges of the University, and one member from outside the University. When an
alleged violation is referred to the Conunittee, the Committee is to review the matler and then
make a report of findings and any reconumendations {or corrective of disciplinary action.

S, Among the sanctions and discipline that the Commitiee may recommend for a
violation are the following:

a. Disciplinary actions (inctuding but not restricted to):
i emphasizing, orally or in writing, to the faculty member his or her
professional responsibilities;

ii. oral or written admonition of the faculty member;

LD



PDF Page 126

1l reassignment, temporarily or permanently, of the faculty member’s office
or other working space (with appropriate consent of any academic unit
affected);

1v. temporary or continuing reduction in salary or privileges of the employze;

b. Freezing of research funds, other research restrictions, ete.

10. Iny the case of Professor Salby, the Committee met August 17, 2007, and reviewed
the allegations of violations for failure to file the required DEPA form. On August 20, 2007, the
Committee forwarded its report finding that Professor Salby’s inaction constituted a significant
violation of the Conflict of Interest policy. The Committee further reconumended the following
corrective or disciplinary actions: {1) that the University should not sign or submit any requests
for funding (grant, contracts, ete.) on Professor Salby’s behalf; (2) that any curvent grants that
Professor Salby has should be frozen; and (3) that Professor Salby should be denied access to his
laboratory space at ATCC. | hereby cartify that attached to this Affidavit is a true and correct
copy of the August 20, 2007 letter from Rodger Kram, Ph.D. [See, Ex. B-3.]

11, On August 28, 2007, T forwarded the committee’s findings and reconunendations
to Vice Chancellor of Research Stein Sture with the request that he forward the committee’s
report o Provast Philip DiStéfaxlo, I hereby certify that attached to this Affidavit is a true and
correct copy of my letter. [See, Ex. B-4.]

12, On August 31, 2007, Vice Chancellor Sture forwarded the Commitiee’s report to
Provost DiStefano stating his concurrence with the Commitiee’s recommendations. 1 hereby
certify that attached to this Affidavit is a true and correct copy of Vice Chancellor Sture’s

memorandum. [See, Ex. B-3.] The report was ultimately forwarded to Provost DiStefano as the
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appointing authority with authority to enact corrective or disciplinary action against a tenured
faculty member.

13. On September 19, 2007, Provost DiStefano forwarded correspondence to
Professor Salby advising of his acceptance of the Committee’s recommendations for corrective
and diseiplinary actions. The Provost further advised that the recommendations would go into
effect immediately and directed Professor Salby to provide the conflict of interest information by
October 1, 2007, in the absence of which the University would initiate further disciplinary

action. [ hereby certify that attached to this Affidavit is a true and correct copy of Provost

DiStefano’s letter, [See, Ex. B-6.]

14. Thereafter, my office, in conjunction with the administration of ATOC, ok steps

to implement the measures recommended by the Committee and accepted by Pravost DiStefano,
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AFFIDAVIT OF RUSSELL MOORE

Affiant, RUSSELL MOORE, after being duly sworn, states as follows:

1. [ amm the Associate Vice Chancellor for Research for the University of Colorado at
Boulder.

2. I have personal knowledge of the matters set forth in this Affidavit.

3 Effective March 20, 2007, the University implemented a new Conflict of Interest

and Conflict of Commitment policy. In essence, the policy requires all faculty members, and
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other research employees, to make anmual disclosure of financial interests and external
professional activities that could compromise University decision making or duties. This
disclosure is accomplished by a Disclosure of External Professional Acti-\fity ("DEPA”) form.
The DEPA is & web-based form that must be revised whenever there is there is any significant
change in outside interests or activities. 1 hereby certify that attached to this Affidavit is a true
and correct copy of the Disclosure of External Professional Activity form. [See, Ex. B-2.]

4, Professor Murry Salby of the Department of Atmosphcric and Oceanic Science
(“ATOC”) was required to complete the DEPA form in 2007. Despite multiple requests and
advisements of this requirement, Professor Salby did not submit the DEPA, Those requests and
advisements are summarized as follows;

a. One email and one retnrned certified letter in May 2007, requesting compliance;
b. Two emails and one returned certified letter in June 2007, requesting compliance
and advising Professor Salby of the DEPA procedure and of how 1o access the

DEPA form online.

5. Although Professor Salby was on sabbatical leave during the spring term of 2007,
he was still obligated to comply with his disclosure duties as a University professor, including
completion of the DEPA.

6. Professor Salby’s failure to complete the required DEPA form was considered a
violation of the policy.

7. Initially, allegations of violations of the policy are sought to be resolved at the
unit level. In the case of Professor Salby, efforts were undertaken 1o resolve the matter within

the ATOC Department. Those efforts included sending email correspondence and certified
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letters requesting compliance and seeking additional information from Professor Salby, who
failed to respond to any of the communications. For over two months, attempts to contact and 10
elicit information from Professor Salby failed. Even prior to the implementation of the DEPA
form, Professor Salby had consistently and deliberately violated the spirit of the University's
conflict of interest policy by refusing to disclose information and insisting no conflicts existed.
Subsequent to the Committee’s recommendations, the Department still attempted to resolve the
issues with Professor Salby for two additienal months (December through January); however,
Professor Salby remained unresponsive.

8. Under the policy, if an allegation is not resolved at the unit level, it is veferred to
the Conflict of Interest Commitiee (“Committee™). The Commitice consists of at least eight
facully members, who are recommended by the Vice Chancellor for Resecarch, the Deans of
various colleges of the University, and one member from outside the University. When an
alleged violation is referred to the Comumittee, the Committee is to review the matler and then
make a report of findings and any recommendations for corrective or disciplinary action.

9. Among the sanctions and discipline that the Commitiee may recommend for a
violation are the following:

a. Disciplinary actions (inchuding but not restricted to):
{. emphasizing, orally or in writing, to the facuity member his or her
professional responsibilities;

i1, oral or written admonition of the faculty member;
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i, reassignment, temporarily or permanently, of the faculty member’s office
or other working space (with appropriate consent ol any academic vnit
affected);

Iv. temporary or continuing reduction in salary or privileges of the employee;

b. Treezing of research funds, other research restrictions, ete.

10. In the case of Professor Salby, the Committee met August 17, 2007, and reviewed
the allegations of violations for failure to file the required DEPA form. On August 20, 2007, the
Committee forwarded its report finding that Professor Salby’s inaction constituted a significant
violation of the Conflict of Inierest policy. The Committee further reconmmended the following
corrective or disciplinary actions: (1) that the University should not sign or submit any requests
for funding (grant, contracts, etc.) on Professor Salby’s behalf; (2 that any current grants that
Professor Salby has should be {rozen; and (3} that Professor Salby should be denied access 1o his
laboratory space at ATOC. [ hereby certify that attached to this Affidavit is a true and correct _
copy of the August 20, 2007 letter from Rodger Kram, Ph.D. [See, Ex. B-3.]

11, On August 28, 2007, T forwarded the committee’s findings and recommendations
to Vice Chancellor of Research Stein Sture with the request that he forward the commitiee’s
report 10 Pravost Philip DiStefano, T hereby certify that attached to this Affidavit 1s a true and
correct copy of my letter. [See, Ex. B-4.]

12, On August 31, 2007, Vice Chancellor Sture forwarded the Committee’s report to
Provost DiStefano stating his concurrence with the Comimittee’s recommendations. [ hereby
certify that attached to this Affidavit is a true and correct copy of Vice Chancellor Stare’s

memotandum. [See, Ex. B-5.] The report was ultimately forwarded to Provost DiStefano as the
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appointing authority with authority to enact corrective or disciplinary action against a tenured

faculty member.

13. On September 19, 2007, Provost DiStefane f{orwarded correspondence 1o

Professor Salby advising of his acceptance of the Committee’s recommendations for corrective

and disciplinary actions. The Provost further advised that the recommendations would go into

effect immediately and directed Professor Salby to provide the conflict of interest information by

QOctober 1, 2007, in the absence of which the Universily would initiate further disciplinary

action. [ hereby certify that attached to this Affidavit is a frue and correct copy of Provost

DiStefano’s letter. [See, Ex. B-6.]

14. Thereafter, my office, in conjunction with the administration of ATOC, ook steps

to implement the measures recommended by the Committee and accepied by Provost DiStefano.
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To: Brian Toon, ATOC Chair

From: Murry Salby

Date: January 29, 2008

Subject: Retirerent

| believe that my contract has been violated

and that | have heen forced out of my employment by the university.

This, | have been advised, amounts o constructive discharge.

Consequently, | hareby retire frorm my appointment at the University of Colarado,
effective January 31, 2008.

I should be provided, not later than February & 2008,

with personat property that the university has confiscated,
along with a complete and accurate copy of all data

on computing facilities that were confiscated.

Otherwise, federal agencies, who invested millions

to produce those data, will be duly advised.

Lo sy
Murry L. Sa%by\>

‘.
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Filing Date: Jun 15 2009 2:25PM MDT

Filing ID: 25657548

Review Clerk: Charmaine Bright

& COURT USE ONLY A

Attorney: Thomas S. Rice, # 9923
Courtney B. Kramer, # 40097
Address: Senter Goldfarb & Rice, L.1.C.

1700 Broadway, Suite 1700
Denver, CO §029%90
Phone No.: 303-320-0509

Fax No.: 303-320-0210
" E-mail: trice(@sgrile.com

ckramer@sarlle,com

Cuse Number: 09 CV 3789

Div.:
Ctrm.:

AFFIDAVIT OF FRANK W, BRUNO

Affiant, FRANK BRUNG, afier being duly sworn, states as follows:

1. [ am the Vice Chancellor for Administration for the Umiversity of Colorado at

Boulder. | have held this position since June of 2008.

R

[ have personal knowledge of the matters set for in this Atfidavit.

3. One of my responsibilities s to oversee the management of the physical property

and facilities on the Boulder campus. Among the properties overseen by my office are the
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research laboratories utilized by faculty and other employees to conduct research and other
professional pursuits.

4. All campus buildings, including research laboratories, are titled to and owned by
the University of Colorado under the legal name, “The Board of Regents of the University, body
corporate,” and that no ownership interest in such facilities rests with any colleges, departiments,
or other acadeniic or research upii. Likewise, no faculty member or other employee enjoys any
ownership interest in the facilities assigned to them. This i1s in accordance with Colorado statute,
Colorado Fiscal Rules, and long-standing policies of the University, all of which have been in
effect since at least 2002.

5. Decisions concerning allocation and assignment of research space rest with the
Chancellor, Provost, other Vice Chancellors, and the Deans. No faculty member or other
employee has any interest in being assigned to a particular research space for either a defined
period or on a continuing basis. Instead, such space may be reassigned at any time based upon
the needs and interests of the University.

FURTHER AFFIANT SAYETH NAUGHT.

T L

{
Frank Bruno

STATE OF COLORADO )
)ss.

COUNTY OF _E)i@ﬂ_@@ (A

SUBSCRIBED AND SWORN to me before this @ " day of May, 2009, by Frank

By: s/ ,MWWT 71

Notary Public !
My Commission Expires:_0 [

Bruno.

(9%!2@/%

i
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Stein Sture, Ph.D.
Vice Chancelior for Research
Dean of the Graduale School

Filing Neis 520900 345PM MDT
Filing ID: 25657548
Review Clerk: Charmaine Bright

MEMORANDUM

To: Provost Philip DiStefano

From: Stein Sture, Vice Chancellor for Research and {%/é"_(

Dean of the Graduate School

Subject: Findings of the CU Boulder Conflict of Interest Cominittee:
The case of Professor Murry Salby

Date; August 31, 2007

I have veviewed the findings of the CU Boulder Conflict of Interest Committee related to
the apparent conflict-of-interest case of Professor Murry Salby, Department of
Atmospheric and Oceanic Sciences. [ concur with the Conflict of Interest Committee’s
recommendations that;

1. the University not submit any requests for funding of research proposals on

Professor Murry Salby’s behalf,

funds in any of Professor Murry Salby's current and active research grants be

frozen, and

3. Dr. Murry Salby should be denied access to his research laboratory spacein the
Department of Atmospheric and Qeeanie Seiences.

o

Allached you will find the findings and related documentation related to Professor Murry
Salby’s conflictzof-intercst case.

Cc:  AVCR Russell Moore

Office of the Vice Chancelior for Research 308 Regent Administrative Cenier

Graduate Schoo!
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Vice Chancelior for Research
Dean of the Graduale Schoo!

MEMORANDUM

To: Provost Philip DiStefang

Flhng Date: slm 902:25PM MDT

Filing ID: 25657548
Review Clerk: Charmaine Bright

From: Stein Sture, Vice Chancellor for Research and . A%ﬁ

Dean of the Graduate Schoaol

Subject: Findings of the CU Boulder Conflict of Interest Commlﬁec
The case of Professor Murry Salby

Dale; August 31, 2007

I have reviewed the findings of the CU Boulder Conflict of interest Comumittee related to
the apparent conflict-of-interest case of Professor Murry Salby, Department of
Atmospheric and Oceanic Sciences. 1 concur with the Conflict of Interest Committee’s

recommendatians that:

1. the University not submit any requests for funding of research proposals on

Professor Murry Salby’s behalf,

funds in any of Professor Murry Salby s current and active research grants be

frozen, and

3. Dr. Murry Salby should be denied access o his research laboratory spacéin the
Depaitment of Atmospheric and Oceanic Sciences.

o

Attached you will find the findings and related documentation related (o Professor Muryy
Salby s conflictof-interest case.

Ce: AVCR Russcell Moore

Office of the Vice Chancellor far Research éOS Ragent Administrative Cenjer

Graduate Schoo}

Exhibit B-5 CU 03-00032




PDF Page 138

August 20, 2007 t
EFILED Document N
CO Denver Coulliégl bfm@fﬁfr}aﬁmjﬂﬁ PM
Provost Philip DiStefana Filing Date: Jun 15 2009 2:25PM MDT
University of Colorado at Boulder Filing ID: 25657548 '
40 UCH Review Clerk: Charmaine Bright

RE:  Professor Murry Salby’s potentiat conflict of interest
Dear Provost DiSiefano:

As you may remember, the University of Colorado was contacred by the Narional Science
Foundation in Febroary, 2005 about a possible conflict of interest concerning Professor
Murry Salby, Department of Atmospheric and Qceanic Sciences. NSEF asked for details
about Professor Salby's disclosures regarding possible conflicts of interest, as well as whout
the University’s canflier of interest policies and procedures.

CU-Boulder responded to NSF, and then formed a working group to investigate the
civcumstances. A copy of a summary of the information they found has been appended for
your information. The end result of the investigation was « request by the CU-Bouider
Conflict of Interest Committee to Professor Sally [or more informadon. To dare,
Professar Sally has not responded to sumerous emails sent to both his CU-Boulder office
and to his private company, nor to the two cortified letters sent o his home.

The Canflict of Interest Commitee met on Friday, August 17, 2007 and consideved all of
the infarmation vo date. It is vhe determiinarion of the Commince thar Dy, Sally's
continued inadequite responses (o sequests for inflormation, especially in Boht of NSIs
reauesis to the University for action, is a significant violasion of the CU-Beulder Conflicy

of Inrerest policy.

The Boulder Conflict of Interest policy states that, if allegations of violations of the policy
cannot be resolved ar che unit leved, ., the Conflict of Torerest Committee will be
ultimately respansible for providing the AVCR, the Compliance Divecrar, and the
appropriate appointing authaorities with a written report of the commitee’s fndings, and
any vecommendaions {or corrective or disciplinary action.” This lerter and the arrached
'rcporr constitute the written report of our i"‘mding& Onr recommendations o ¥l for

“eorrective or disciplinary action™ are as fallows.

Until sueh time ax Do Salby provides vhe Condlict of Interest Committee with sufficiont
infarmation to make a determination of whether or not he has a canflict of interesr and
how to manage such a conflicr, if it exists, the Coammitee cecommends that

1. The University should notsign or submir any vequests for funding {grang,
cotwraces, e on 1r Satby's behald;

Exiibit B-3
CU-11:0000045




2. Any current grants that Dr. Sally has should be frozen; and

3. Dr. Salby should be denied access to his laboratory space in the Department of
Armospheric and Qeeanic Sciences.

When Dr. Salby has completed a current Disclosure of External Professional Activities
(DEPA), it will be reviewed by the Compliance Director and the Commitece, At thar rime
a determination will be made about tha existence of a conflict of intevest, If a conflicr is
found to exist, n management plan will be developed wirh Dr. Salby and the chair of his
department.

H

Please feel free to contact me or the Compliance Dirvector, Jean Whilie, if you have any
(UESTIONS OF WE CAIL ASSIST YOU In any way.

Respeerfully yours,

Rodger Kram, Ph.D.
Chair, Conflict of Inrerest Committee
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CONFLICT GF INTEREST SUMMARY REGARDING
PROFESSOR MURRY SALBY

Pactual Information and Background:
NSF raguiry

i NS conmeced CU Uiniversiry Counsel in Febrary, 2005 about s possible conflis
of interest regarding Murry Salby. The comact srose from it Internal NSF inguiry ino an
allegation ol duplicare propesal submiissions by Sathy from CLEand Atmospheric Systams
and Analysis (ASA), Salby's company,

2. NSEF asled Tor deeails abonr the employment statns of Salby and his research
associates Parrick Callsghan and Jaguelyn Gramis from 1994 - 2005, NSE also asked for
copies of all condlicr of interesr forms subitred by che doee individuals for proposals
submitred (o NSV

3. NEF also asked for clarification of the University's conflior of interest policies and
rhe 176" rude, epecifically, as applied 1o feuity and 1o smit

O pespronse Lo NI

Senior

I The msitial vesponses 1o NS wore provided by L Louise Romero, Managing
Assoctare University Counsel. Alter her death, Keistin Uinmond, Assistaor Goneral
Connsel ronk on the investgion ad response. Ms Dromond Formed 2 working group of
Frad Prinpel, nowly appointed Associate Yice Chancellor for Research, Randy Draper,
Pirecror of OCG, and Tom Trager, ClEBoulder University Counsel. The worldng group
tvestigared and provided nformation ro NST Gee (ollowing). Alver o site visit by NS on
Felwnary 4 2006, the waorking group metwith the three individuals that were the subjec
of the NSE iy and the deparomeni chair,

2 CLEprovided information shout Salby that showed thar he had been on the CU
pavroll since 1984, Tnformarion was provided abouy sabbaricals, vie
3. Clhalso provided copies ol ihe "Application for Approvat of Addiviosal
Resrerarion” (the 167 role” Torms) thae Salby had fited from 1995 1w 2004,

From 1999 ro 2001, e stares rhar the work is “consulration” (s opposed 1o
sponsored research ol lmwwxu, and st the employer or sponsor of resvarch s NASA,

ard Be describes vhe wetivity us "svimpee mapping of satellize observatons”, e smies he
il >:pi:m| 4.3 du\;\’/’\nnrnh 07 ?*) b \frayn;"s:vn'u:stLzr on the aCiivily, He vicher does nor check
Y (3 N T b P \{ PR SR NI SR S SRS PV SV
RIS ERTGN S 4 A\K‘\ H e AP RICatloi N st W SPOBSOIG TOSTHRILT BT s WIIVUPSITY GF

sbarex l’h;u {nna [Eat s nar [101]1 {. L SIS " HL‘ ;1J<0 stares t'i\m no mhva‘ staff mi‘mbt") 5
will he involved, atthouah two of the orber employees of ASA, aaguelyn Crarrix and Patrick
Oallaghan, also work ar CUL The Tormes ave signed by the Chaie aod, somerimes, the Dean,
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From 2002 2008, he lisis the emplover or sponsor of rescarch as “NASA, NSF?,
He deseribes the activity as “synaptic mapping of satellice observatons” andd “statistical
analysis of solar variarions™. He no longer lisis any dme to be spent on the acriviry, saying
| .
that it will all be done on semester break, for 11 days. These forms also stite thar no staff
members will be involved. These forms are nor daved nor are they sigoed by the Chair or
Dewn,

4 UL provided NSEF with copies of the OCL Prapasal Apphenion and Rouring
Forms For Sally from 1992 - 2002 Since 1996, the form has asked that Pls check a bhox if
the following applies "There wre significosr nancial inrerears involverd that may be an
actuad or porential conflivr of inerest.” Farthermore, the investigaror has o iniral one of
the choicas in the following stacement: "There are 7 are nov __ sigiificant financial
mrerests (iem 13 above.)” prioe wo signing the form. Professor Sally initiniod the hex
indicating that there were no significant financinf interests involved for alt of the rescarch
proposals submitted during this time perviod,

Orher infoymation gathered by the working group

I Salby’s vitas during this time do not Hseany affiliation wivh ASA, other than "
Sassi, Atmoesphovic Systems and Analyis” under Recent Collabomiors. Parrick Callaghan's
vir-ﬁ\‘ list his croremt ;msnim';s as "Rosenrch Associate at CUL 1998-20070 and Scientist,

VEAL 1987 awesent.” He is president of the company. Mis email is lisred ax

J-\ .thx \( AN

T8

2, An NSE "Carvent and Pending Suppert” form for Sathy for o poposal subimniced
co NS 1n 20070 Hsts hiw as Flonan existing grane from NST te ASAL as well as one thay s
pending. Parrick Callaghan's form lists him as oy investigarar on both projecis as well,

Information eliciied from Salby by General Counsel during 2006

i In February, 2006, Salby completed a University of Colordoe Conflice of Tnwerest
Prisclostoe Form, The foron asks thac he “disclose any ;md all mnwh‘ activigies thay vy
prosent actual or porenrial conflices” Tle previded a very ]umn List of such activiries. {See
attachoed )

Pl siavedd that he dish nor have any cguivy or m\mcr\-hm intorest retared o vhe
outsile acrividies. Fe did indicate thar he (i!d/(\puud to “reecive @ salary, royalries,
consitleing fees, henoraria, 2ifts of maore than neminal valae or other payments relared o
the outside aerivity.” He forrther answered yves 1o the question of whether he had or
expected to “have a fiduciry or managemenr rele (such ay service asa presiden, chief
financial officer, director or frasteed, or ather fegal obligation 1o sy arganiztion other
ihan the University of Colerade” {or which he did or did not recene compersatian inany
[Grm.

He hax consuleed Tor many compnies; the ('nrm does no x‘inca’if"\:t;d!y azk for those
companies for which his consultaion exceeded the $70,000 threshokl, He does lise two of

©~J
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AMET i his "personal covporation representing my interests in finaocind
investments tharare unrelated w seioanlfie wark™ and AGA.

Arospheric Systems and Analysis (ASA] was (ormed in July, 1994 as 0 non-profi
501()3 corporation in Colorado, although Salby was submirting proposals to NSF througls
vhe company in fave 1993 Jacuelyn Gramic was the incorporator, and there were three
!

INTEIest:

b

card members: Salby, Callaghan and Rolando Garcia, who apparently l'\{lk 0o

relarionship o CUL Unil 1996 the nddress of the company was Grateix's howme address.
In 1996, the company moved fo irs present fovation in Broomficld, COL Salby's 2006
conflict of intoress form lises him as v member of the Board of Direcrors,

For severst of the companies/organizations Grneluding ASA)Y he provides the
following footnores

. “Thisx Apy
Research {sur) conduated ar CUL iz performed on dme and facitivies
cutside of GUL While supporting WORP (World Climate Research
Program) and rhe national eftorr on (Global Ch this f\])}ai'{ctl Waork
(xic) hag notand wmdd aor be performed ar the universioy,
Treveloped operarienal algor
producing satellive products for NASA. Also developed seadistical

¢

slied Research (sicd is distinet and independent of the Pure

wmnNge,

Tt

thin for mapping asynoptic satetite dara,

variational ateorichm for identifying solar varistions and compurer moedet
for interprering behavior n the tanized upper atmosphere, which is

cemoved (rom and governed by differenr physice than the nouiml
atmosphere upon which CU research locnses. The larrer applications,
which are llewise independent of the Pore Research (sic) vonducted ar CLI
are pursned cuiside of the acadumic yoar” ‘
b his cover terter for the foem (to AVOR Damipel) be quored dhe smndards
grovided in the Chancelior's memo regarding conflict of terest distribuied September 20,

1995,

“Asipnthicanr Dnancial inlerest s

() ene thar woeuld reasonably appear to be direcsy wnd significantly affcoed by
the 1‘(:5(‘;1:‘<:]W, (t(lm:;-h‘)()na!, GF SCYVILe Aulivivies muim‘ . or prnp()};cd f’lm‘
funding, by i externael sponsarg o

{2) one that involves entities whose financial haterests would reagsonably appons

ro he divertly and significantly alfecred by sueh activities.”
Salbw concludes thar his cuside activitivs de not conssituce o conflicr of interest
“hegause the outside remunerared actvitios inowhich Tengnge are Distinet {sic) and
r(sic) of acrivities withen the Universing”

Indeperlen

les

2. {h

nlormation abotwr the income he dervived Mrom varions seurees since 2001,

Vil 26, 2006 i a letrer ro Koisin Diamond, Uhnivasity Counsel, e provic
e lists sume
he received onomria mfl hostigls e stafes the smountas “unknown™

Pl L (b (!

lLu..m\k for which

N : o farpngen AT

and royaliies Gom his rexthoolke He b the followimg amonnes from ASA
6 QT
2001 55,870
ol gt}
2002 54,157
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2003 $35.054 (whun he was on teaching leave?
2006 $11,691
2009 $4,71

Fucther investigation demonstrared that the information be provided was innceurate, and
perhaps misleading, Ms. Diamond was able 1o get copies of the fovoices snlimirted by
AMSP

are unrelated o scienrific work™ 1o ASA for his work for ASAL See attached mble for the

& - . v - o - -
P (his “personal corporation representing my interests i financial investmenes thar

hours billed and amounts received, They are considerably premer than what he reporred in
hig lerter,

20062007 ace ['1,1’(},

). A new system Gaondlicn of Ineresr and Comopvement policy was instirared in
Seprember, 2006, CLF vhanged its senflicr of interest disclosure forms in Ocrober, 2006 o
reguadre all faculty ro submiva form annually,. Roughly 509% of all renuredrack faculty have
done s, (A reminder was sent in April, 2007 Professor Salby has not done so.

1 Tnthe fall of 2006, Professor Satby submired 2 grani application ro NS through
CU. Given the unresolved issuoes wnh NSE, his chair Brian Tuon) refused 1o sign off on
the submission. In Tavcly, 2007, L, ! (\30} arremptad 1o subimit the upplication rh rough
ASA; mmk Callaghen, as preadent T ASA, sefused 1o daso. T Sally'’s response to D

[V

Calleshan ncuded the fTolowing stement: "How Tapply my ialenss whien nor employed
by she universiry is not the nniversiy’s aflair. Nov does the vmiversioy have the mithority ro
obstruct scientifie progress wvk communicarion of research o which the federal

government bas invested. The decision o protect that invesrment should rest wivh NS1

3. Ar email was sone o Satby on May 16, 2007 askivg him o sebmit a DEPA. When
he hadd not done so by May 29, o replstered letrer was sent to him asking him o submir the
form. The Terrer vens novdeliversds aonotiee of fowas feftag his house on May 30, 2007, Ax
of 6/7/07 the letter has pat been clamed.

Summary and conclusions

Pors Salby did new diselose his 1'L'i;m<mth with ASA wany of the many
\ )
apportenivies todo se duing the period 19962006 He did nor do so vl asked

incerest, Flo asserss that rhe kind of vesearch he docs ar ASA s Gondamentally difforent

specificadly shout e, Te contends vhar the reladionship docs not constitute s cenflicr of

from the kind of resench ‘hfr does ar the Unbversiny of Calonwdo, and as such does not
constintie # conflicn, Also, he mainmins rhar bis relanenship with ASA does nor meet vhe

b s ", i H : i F N1 . - R NN T
AehnIiian O & ,\‘:gmlic'nnr {inancial huerest” as defined | oy the (1) pum,y WEITTCIT 1Y 133/,
Conclusion: It s concenable that someone conld Trernet die CU policy and forms o heliewe

that D, Sulby's velrionshup with ASA i nod o sigmificant fnancial anaest, and does not constitine

CuU 01-00024
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heti the
“omssicle senuenerated activitivs {enguge in ave Distings and Independent of aetivivies widun the

e I . .
a conflict of interast 1o, haweves, beyond dizingenuos for Professor Sulby himself ro ¢

wniversity” swhen he cites the same publications in applicasions fram both sousves, ane wferences the
steme vesuiting publicavions, twited leceures, and presentutitms in the grant applications and weports
Jram both. They easmot be independent of each other if the scientific basis and antcomes of euch. is
elated to the other

FHT‘EIU:'!’)‘H.(IT‘{‘.J SH“J};‘.\‘ steitement thed the 1weork™. cwonld not be ]J(E1‘J“(N'Dl(1(2 it the
niversity” indicetes an understending of the 2006 APS conflic of inteiess statement’s prohilition on
“condsrct of rescroeh (hac condd and axdinprily world be comvied an seithin the Uninersity) elseshere

to the disadvantiage of the Unmenity and io leghimare interests.” Theve i no ewiddence thay Professor
Salby consilied avith anvone in administration about whether or net e sesearch conducied ar ASA

conld have been condicted ar G

2. Professor Salby b preovided misleading or buccurate information on vatious
forme requesting information about his non-CU professional activisics throughonr the
pm‘ind 1906-2006.

Conclusion: Professor Salby apperers to have comsiszently violated the 176" vele for at least the
past four years, He has billed ASA Jor au least §0-250 12 hour diys each year. For the fall of 2005,
he billed the company for 55 12 hee deays, far in exeess of the 19.5/xemester or 39/ academic year

allomued vindes the 1/6“ yiele.

Iy eiffiodi o ondevsiind boss Professer Salby condd legiimuiely have providedd the anformain

Ns wiaen I espenve o the seguests of Rim fouppean, fom fas swords ead aotfens, that Piafesss

Seellyy dues nor think chei CU has any ity to veduest comptience frem himy and he ts wnvilling
1 do s adeguritely even when conpelled.

Reqguest to the Confliet of Interest Committee

Prafessor Salby has consistently and deliberately viokstud the spivit, i not the abiseluce
fetter, af the Usiversty of Colorda’s conflice of interest policy since 1996,

\ 7( 1 h‘. .)07 ( : ‘ 7\‘}(]( I (”'Vﬁi( (7§ l rerest (\HRI ( E)Sﬂﬂ\i“ﬂk’l‘lf Dn‘ii'y :hk mater I\d‘-

been refirred to rhe Unis Plosd and vhe Compliance Divecror. The Comphance Divector
av e the initial determination thar there is indeed o violation of the conflicrof
ivterest poticies (1995 and 2006). Sathy has been repeatedly contcred i an aterapr 10
resohve the conflicn however, he insises thar there s no conflive and rhus nothing
resnbve, Te hus not responded ro the fatest requests for informarion. Since the mater has
not been cesolable ot vhe unin level, | as Complinnae Director, am referring the waner 1o
the Condlicr of Interest Cammiitee for acrion. The Committee is responsible "for
providing the AVCR, the Compliance Director, and the appropriate appointing
authoriries with a wrirten yepor nf e eommiree’s findings, and any recommendations

for correerive o disciplinary actio
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintift(s):
MURRY SALBY,
v.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.

CO Denver Courty DR Ebier 2880985 PM
Filing Date: Jun 15 2009 2:25PM MDT
Filing ID: 25657548

Review Clerk: Charmaine Bright

A COURT USE ONLY A

Case Number: 09 CV 3789

Div.:
Ctrm.;

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT

THIS MATTER, having come before the Court, the Court having received and reviewed
the Motion for Summary Judgment and the file, having constdered said Motion for Summary
Judgment, and being fully advised in the premises, the Court hereby

ORDERS that the Motion for Summary Judgment is granted and the Motion for
Summary Judgment is incorporated herein. All federal claims Plaintiff, Mutry Salby, asserted or
that could have been asserted against Philip DiStefano shall be dismissed with prejudice.

DATED this day of

, 2000.

BY THE COURT:

District Court Judge

00361248 .DOC
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University of

Assaciate

dco at Boulder

&&wﬁ*‘&nﬁ“ RO 200975 PM

Office of the g““ anscYeh i%’z%ﬁ?‘i‘.i%PM MDT
F

ing Basfanghigite School
Review Clerk: Charmaine Bright

August 28, 2007

Stein Slure, Vice Chancellor for Resesarch
Office of the Vice Chancelior for Research
b25 UCB - Graduate School

Bear Vice Chancelior Sture,

[ am wriling to inform you of the findings of the CU Bouider Conilict of Interesi Commitlee
(henceforth referred to as 'the Committee) in the matter involving Professor Murry Salby. After
considerable dehberauon the Commillee acted in accordance with the CU Boulder Conflic! of
interest policy and is “... providing the AVCR, the Compliance Directos, and the appropriate
appointing authorities with recommendations for corrective or disciplinary action.” The
Commiltee has made three key recommendations 1o Provost Distefano since he is {he highes
appoiniing authority who has nol been directly involved in attempls 1o identify and manage
Professor Salby's apparent confiicts of interests. A leller with the Commilltee's
recommendations, and supporl materials, accompany this cover ietler.

Briefly, the Commiilee has recommended o the Provast that
1. the Univerﬁ'ly not submit any requests for {unu‘ing on Professor Salby's behall;
2. fundsin any of Professor Salby's currently active granis be frozen,
3. Dr. Salby shoeuld be dented access 1o his research laboralory space in the Depanment of
Almospheric and Oceanit Sciences.

Since ke Committee operaies under the auspices of this office, | am reponting their hndings to

you. Furthermore, on behalf of the Commuilee, | am asking thal you forward their
recommendations to Provoest Distefano for his consideration.

usnce!elv

Russell Moorﬂ Ph. D
Assoclgte Vice Chancellor for Research

Cc Jean Wyilie, Director of Compliatice, Confiict of inferest and Commitment
Redger Kram, Chair, Conflict of Interest Committee

108 Regent Administiative Center 026 UCR Routder, CO 80309-0026 (303) 4922889
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF
DENVER, STATE OF COLORADO

1437 Bannock Street
Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):
MURRY SALBY,
V.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP
DISTEFANO, and JOHN DOES.

CO Denver Cou}ﬁﬁlbfs[t)l}f&éﬂ?r]taﬁaofﬂ 25 PM
Filing Date: Jun 15 2009 2:25PM MDT
Filing ID: 25657548

Review Clerk: Charmaine Bright

A COURT USE ONLY A

Case Number: 09 CV 3789

Div.:
Ctrm..:

ORDER GRANTING MOTION TO STAY DISCOVERY
PENDING DETERMINATION ON QUALIFIED IMMUNITY

THIS MATTER having come before the Court upon the Motion to Stay Discovery pending
the Court’s determination on qualified immunity and the Court being fully advised in its premises,

HEREBY ORDERS that the Motion to Stay is GRANTED:

1. All discovery concerning Plaintiff’s claims, including Rule 26(a)(1) disclosures is

stayed; and

2. No trial date shall be set, pending the Court’s determination of qualified immunity.
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DATED this day of , 2009.

BY THE COURT:

District Court Judge

00361249.D0C
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University of Colorado-Boulder
Disclosure of Bxternal Professional Activity (DEPA)
EFILED Document
1. Do you or any member of your family have, or expect 1o acqo e Sy PIRGHE ERat2AE38:2 M
year, any of the following regarding a business entity that either (1FRRaRY &J‘B%E%&%%,ZQSPM MDT
research and/or scholarly or creative activity; or (2) engages in conﬁﬁg:zl éff;?@%gum Bright
activities that directly relate to your university activities?
- income of $10,000 or more from the husiness entity {includes bur is not
limited ro royalties, consulting fees, salary, dividends, ete.)?
~ an equity interest in the business entity valued at $10,000 or representing
5% ownership (regardless of worth)
— ascat on the board of directors or advisory board?
- an executive position in the business?

YES NO __.__

IF YES, please provide the following information for each business entity:

Business name
Amount/value of income {per year)/equity (with option o decline to respond)
You and/or your family's relationship with this business
Describe the refationship of the business to your university acrivities
Are students, postdocs, or trainees involved in any of your university activities that are
relared ro this business?
Do any of your universiry acrivities that are related to this business involve rescarch
with human subjects!
- I YES, do you have HRC (IRB) approval for this research!

1a. [f you answer YES to Question 1, are you an investigator on any research project
and/or scholarly or creative activity funded by external sources (federal/state/local
sovernment, industry, foundation, etc.) or Technology Transfer Office (TTO)

YES NO

1F YES please provide the following information for each project:

Project name
Funding source

Your role on project/activity
Is this project an SBIR/STTR (Small Business Innovation Research/Small Business

Technology Transfer Program) Fhase I project!

Exhibit B-2
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i.. Do you assign, or expect to assign during this report year, books or materials for
any classes that you teach that bring you royalties or income?

YES NO

IF YES please provide the following information for each course:

Course
Number of students
Materials description:

3 Regardless of compensation, do you provide, or expect to provide during this
report year, professional services that are related to your University activities to any ourside
organization(s)? Note that remunerated scholarship that is an expected activity in your discipline
{such as for brofessional presentations, work on review panels, or membership in advisary committees)
does not count as professional tervices in this question. For move information on the meaning of
remunerated sc]‘toﬂa*rship and conflict of commitment, see

hetp/Swen. colorado.edw/Tacultyaffaivs /atoz/one-sixthovule. pdf. University policy imies outside
professional activities to 19,5 days per semester.

IF YES please provide the following information for each organization to which you

provide services:

Qroanizetion Name

Organization Type

Descriprion of professional services

How many days per month do you spend on this activity ON CAMPUS? Answer to the

nearest quarter day, €.g., 0.25
How many days per month do you spend on this activity OFF CAMPUS! Answer to

the nearest quarter day, eg., 6.25

Department

Name (please print)

Signature
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EFILED Document

CO Denver Coulﬁiv Dl éﬂi&r]tr’zﬁﬁ()‘? b2 PM

2AH00. PAL
Fitimg Pate—Jar1526009-2.25PMMDT

DISTRICT COURT, CITY AND COUNTY OF
- , ' ) Filing ID: 25637548
DENVER, STATE OF COLORADO Review Clerk: Charmaine Brlght ’

1437 Bannock Street
Denwver, Colorado 80202
(720) 865-8307

Plaintiff(s):

MURRY SALBY,

V.

Defendant(s):

UNIVERSITY OF COLORADGQ, FROVOST PHILIP

DISTEFANO, and JOHN DOES.
A COURT USE ONLY A

Altorney: Thomas S. Rice, # 9923 Case Number: 09 CV 3789
Courtney B. Kramer, # 40097

Address: Senter Goldfarb & Rice, L,L.C,
1700 Broadway, Suite 1700 Div.:
Denver, CO 80290 Cinm.;

Phone No.:  303-320-0509 .

Fax No.: 303-320-0210

Z-mail: trice(@sgriic.com

ckramer{@sgyllc.com

AFFIDAYIT OF PHILIP DISTEFANO

Affiant, PHILIP DISTEFANQ, after being duly sworn, states as follows:

1. I was the Provost and Executive Vice Chancellor Tor Academic Affairs for the
University of Colorado at Boulder. I held this position from March 2001 to May 2009, with the
exception that I served as Interim Chancellor for the Boulder campus from January 2005 wniil
June 2006, On May 5, 2009, 1 was appointed Chancellor of the University of Colorado at

Boulder,

2. [ have personal knowledge of the matters set forth in this Affidavit.

Exhibit A-1
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2]

3. As Provost, [ served as the chief academic officer aver an institution of higher
learning that includes eight colleges and schools, over 29,000 students, and over 1,000 tenured
and tenure-track faculty. '

4, The Provost position includes many duties which are summarized in the job
description. [ hereby certify that attached to this Affidavit is a true and correct copy of the job
description position statement of Provost. [See, Ex. A-2.] My duties required me to make many
discretionary decisions on a regular basis. One of the more significant responsibilities derived
from my position as appointing authority and called upon me to make final decisions regarding
disciplinary actions concerning tenured faculty. In this regard, there were several faculty
committees that reported to me and made recommendations for any such discipline. One such
comumittee was the Conflict of Interest Commmitiee,

5. In early September of 2007, 1 received a report from the Conflict of Interest
Committee concerning allegations that had been made against Professor Murry Salby relating to
a faifure to provide the Committee with conflict of interest information that it had requested. In
essence, the Committee concluded that Professor Salby’s inactions constituted significant
violations of the University’s conflict of interest policies and also made recommendations for
corrective and disciplinary actions to be taken. This report was transmitted to me through Vice
Chancellor of Research and Dean of the Graduate Schoal Stein Sture who stated his concurrence
with the Commitiee’s recommendations.

6. Upon receipt of the Committee’s répom I have the discretion to accept, reject, or
modify the Comumiitee’s findings and recommendations. In the case of Professor Salby, I found
the Committee’s {indings and recommendations to be well founded, and, accordingly, I accepted
them.

_ 7. On September 19, 2007, [ {forwarded correspondence to Professor Salby advising
him that I had accepted the Commitiee’s recommendations and explicitly advised him that the
following cerrective and disciplinary actions would take effect immediately: (1) that the
University would not sign or submit any requests for funding (grants, comracts, etc.) on his
behalf; (2) that any funds in his current and active research grants would be frozen; and (3) that
he would be denied access to his research laboratory in the Department of Atmospheric and
Oceanic Sciences (“ATOC™). These measures were intended to compel Professor Salby to
provide the information sought by the Commitiee. 1 further directed Professor Salby to supply
the requested information to the Commiftee by October 1, 2007, in the absence of which the
University could take further disciplinary action against him.

8. Thercafier, the implementation of the corrective and disciplinary actions was
handled by representatives of the office of the Associate Vice Chancellor for Research and the
ATOC Depariment. .

9. The research funds that were frozen are under contract between the granting
agencies and the University. As a resuit, those funds are the property of the University.

1]
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10. Laboratory space on the Boulder campus is also the property of the University

and is allocated at the discretion of the Provost, Deans, and the other Vice Chancellors. Faculty

. and their departments are advised that they have ne ownership interest in the research space that

is allocated to them and instead such always remains subject to revocation or reassignment by
the administration.

11, It was my understanding that Professor Salby was allowed access to the
laboratory so that he could retrieve any personal preperty that wag left there. ‘

12, To my knowledge, Professor Salby notified Brian Toon, Chair of the Department
for Atmospheric and Oceanic Science, of his retirement, effective January 31, 2008, ! hereby
certify that attached to this Affidavil is & true and correct copy of the January 29, 2008 leter -
from Professor Salby. [See, Ex. A-3.] [ did not terminate Professor Salby’s employment with
the University.

13, Before the actions of September 2007, T had no personal knowledge of Professor
Salby’s activities, and to my knowledge [ had never met him. In reviewing files, it appears that
in or about 1998, I was indirectly involved in an issue concerning payment of some expenses
rclating to Professor Salby’s work that resulted from the division of two departments. 1 referred
this matter back to the Associate Vice Chancellor for Research and Salby’s Dean for further
handling. It is also possible that my office may have been copied on documents relating to
grievances that were filed by Professor Salby over the vears. However, I have no personal
recollection of having reviewed any such documents, and I have no knowledge of the
circumstances surrounding those grievances. None of the actions taken by me in connection
with the report from the Conflict of Interest Committee were in any way related to such

grievances.

FURTHER AFFIANT SAYETH NAUGHT,

Huss Dby

Philip DiStefano

STATE OF COLORADO )

Yss.
COUNTY OF Ao boler )

SUBSCRIBED AND SWORN to me before this /5 ' day of June, 2009, by Philip

DiStefane.
By: sf Mbu/ K, Lrenk
ALICE R. CLARK Notary Public .
NOTARY PUBLIC My Commission Expires:_lpral 20, 4012
STATE OF COLORADO [

LN

NNIRQNRA
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FILED Document
Provost and Executive Viee Chancellor for Acader@tg Pribaitou iy BIEER: Seg A 2a0088:25 PM

University of Colorado at Boulder  Filing Date: Jun 15 2009 2:25PM MDT

Position Number 150035 Filing ID: 25657548 Bright
(Phil DiStefano) Review Clerk: Charmaine Brig

The provost and executive vice chancellor for academic affairs is the chief academic
officer for the Boulder camnpus. As such, the position is responsible for the:
= Direction and oversight of the instruction, research and creative work, and
oufreach activities of the campus
~ = Administration of academic policies and programs
Fostering excellence in academic departments and divisions
= Recruitment, development and promotion of faculty, deans and other academie
leaders
* Promotion of the student learning environment with an emphasis on
collaboration between curricular and co-curricular programs and services
= Implementation of diversity plans for those units under the provost’s jurisdiction
= Coordination of academic planning with budget preparation and capital
development needs
= Allocation of resources to assure high quality academic programs, teaching,
research and creative work, and service

Reporting to the provost are the:
v Deans of the schools and colleges
¢ Vice chancellor for student affairs and the student affairs division
e Vice chancellor for research
x  Dean of Graduate School

The provost and execative vice chancellor is deputy to the Chancellor of the University
of Colorado at Boulder and assumes the role of Chief Operating Officer in the
Chancellor’s absence. As a University officer and member of the Chancellor’s Executive
Comimditee, the provost duties include:
-——— = Responsibility for all academic, arts, and research programs, including research
institutes and centers
« Increasing the strength and vitality of the University's research and creative
work, graduate, professional and undergraduate programs
.= Working effectively and communicating with the chancellor, the vice chancellors,
the deans and faculty to formulate Boulder campus long-range academic,
student development, capital development and financial plans, including
fundraising priorities and strategies
= Working collaboratively with CU System administrators and the Celorado

Cormunission on Higher Education

Exhibit A-2
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Qualifications for the position include significant academic and administrative
achievernent and an ability to articulate the mission of teaching, research (and creative
work) and service for the Boulder campus throughout Colorado and the nation. The
successful candidate will have outstanding academic credentials consistent with those
of senior CU-Boulder faculty and substantial administrative experience at the executive
level of AAU or other major comprehensive universities. An understanding of the
unique challenges facing public higher education is important, as is the ability to
develop, articulate and implement strategic plans, the ability to work collaboratively
and a record of success.
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5 .
@\J University of Colorado ai Boulder EFILED Document
Oftice of the Provost znd Exscutiv c"" Chancetlor for Academic Affai CO Denver Coulﬁi%l DiE CHl2AG 25 PY
T Lxecuhive Vice Ghancetlor Tor Academiic airs Filing Date: Jun 15 2009 2: 25PM MDT
it pTeT - Eiling ID:.25657548
3 op ; r—een
;2 IU (eg ent Administrative Center Review Clerk: Charmaine Bright

Boulder, CO §0309-0040
303-992-3337; 503-492-886 1 (Faw)

September 19, 2007

Murry L. Salby, PhD
10658 Haobbit Lane
Westminster, CO 80030

Dear Professor Saiby:

I have received the written report from the Conflict of Interest Commiliee
concerning your continued refusal to provide adequate responses to requests
for information about a possible conflict of interest that was initiated by the
- National Science Foundation. The Conflict of Interest Committee has made
ihe following recommendations to me, which 1 have acecepted.

“Untid such time as Dy, Salby provides the Conflict of Interest Comminee
with sufficient miformation to make a determination of WhUhCI or not he has
conflict of interest end how 1o manage such a conflicy, if it exists, the

b

i
Commitlee recommends that;

B the University should not sign or submit any requests {or funding
{grant, contracts, etc.) on Dr. Murry Salby’s behalf;
2. funds in any of Dr. Murry Salby’s cwrrent and active research

grants be frozen, and
Dr, Murry Saiby should be depied access to his research laboratery
space in the Department of Atmospheric and Oceanic Sciences.”

(3]

These réecomimendations will go into effect mmmediately. Furthermore, your
failure to cooperate in this investigation of conflict of interest initiated by
NSF puts the University and other faculty at risk of losing millions of doliars
in grant funding. Therefore, please be advised that, if you do not provide the
Conﬂm of Interest Conunittee with the information that the Committee has
been seeking by October 1, 2007, the University will have no choice but o

Exhibit B.g
CU 13 -0000001
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mitiate disciplinary proceedings against you, which proceedings may result
i sanctions which could include dismissal for cause.

Sincerely,
!
D £ Al

Philip P. DiStefanc
Provost & Executive Vice Chancellor

Ce: Chancellor G.P. “Bud™ Peterson
Vice Chancellor Stein Sture
Dean Todd Gleeson
Chair Brian Toon
Associate Vice Chancellor Russ Moore

CU 13 -D0D0002
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DISTRICT COURT, CITY AND COUNTY OF

DERVER CO Denver Couthy DI SieFaffity s A
CO Denver Co JUHES 43
COLORADO Filing Date: May 28 2009 7:43AM MPT
Filing ID: 25377780
Address: City and County Building Review Clerk: Angie D Guenther
1437 Bannock Street ~ COURTUSEONLY .

Denver, CO 80202

Plaintiff(s): MURRY SALBY Case Number: 09CV3789

V.

Courtroom: 7
Defendant(s): UNIVERSITY OF COLORADO,

et al

PRETRIAL ORDER

MOTIONS

1. Motions for summary judgment must be filed at least 85 days before trial.
Any Motion filed outside of this time limit may be summarily denied as untimely.

2. All other pretrial motions, including motions in limine, must be filed no less
than 30 days before trial unless a different time is permitted by court order. A
written response shall be filed no later than 10 days after the motion 1s filed, and
no reply shall be allowed unless ordered by the Court. Any motion filed contrary
to this time limit may be summarily denied as untimely.

3. If an expedited ruling is required, the moving party must specifically request an
expedited schedule in the original motion and contact the Clerk of Courtroom 7 to
advise of this request.

4, Do not combine motions or combine your own motions with a response or reply.

5. The requirements of C.R.C.P. 121(1-15) concerning the time for filing motions
and the content and length of briefs will be strictly enforced. The Court may
expedite the briefing schedule pursuant to C.R.C.P. 121(1-15) on its own motion,
or by request of a party. The Court may rule on motions without a hearing
pursuant to C.RC.P. 121, or the Court may order a hearing prior to trial.
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II. CASE MANAGEMENT ORDER

The provisions of C.R.C.P. 16 concerning a presumptive case management order will
apply. If all parties have not participated in the preparation of a Proposed Case
Management Order, this shall be specifically noted in the title of the Proposed Case
Management Order.

III.  TRIAL SETTINGS

1. A setting date must be designated in the Case Management Order, as set forth in
CR.CP. 16.

2. Cases must be set for trial no later than 30 days after the case is at issue.

3. No case will be set for trial later than one year after the case is at issue without the
Court’s permission. No case will be set for more than 5 days without the Court’s
permission. Before permission is granted as to either issue, there may be a
conference between counsel and the Court as to the reasons for the request. The
Court will require counsel responsible for trial of the case to attend any such
conference.

4. Trial settings will be done Tuesdays, Wednesdays, and Thursdays between 10:00
a.m. and noon.

IV.  TRIAL MANAGEMENT ORDER

The Trial Management Order must comply strictly with the requirements of
C.R.C.P. 16, as amended and must be filed at least 30 days before trial. All partics
must participate in the preparation of the Trial Management Order. If a Trial
Management Order is not filed in compliance with this Order, the Court may make
further Orders to compel compliance.

V. BEFORE TRIAL

1. All exhibits must be pre-marked. Plaintiffs will use numbers; defendants will use
letters. Plaintiffs and defendants shall not mix numbers and letters, even for
related exhibits (e.g. 1(a), 1(b), 1(c), etc.). The civil action number of the case
should also be placed on each of the exhibit labels. Copies of exhibits must be
exchanged as required by C.R.C.P. 16, and counsel shall determine whether an
objection will be made as to the admissibility of the exhibit. Only where counsel
has not had a reasonable opportunity to view an exhibit in advance will trial be
interrupted for such a review.

2. If counsel intends to use depositions in lieu of live testimony, said counsel must

notify opposing counsel no later than 50 days prior to trial. Counsel must make
objections to all or part of the offered deposition testimony no later than 30 days
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prior to trial and must cite page, line, and the specific evidentiary grounds
supporting the objection. The same rules apply to both videotape and written
depositions. When applicable, counsel is required to provide someone to read
testimony.

3. Original depositions will remain sealed until counsel request at trial that they be

unsealed. Before trial begins, counsel must provide the Court with copies of all
depositions likely to be used at the trial, as either direct evidence or impeachment.

4. If counsel needs an overhead projector, VCR, a monitor or any other form of
audio-visual equipment, counsel must provide it.

VI.  TRIAL BRIEFS

Tral briefs may be filed. They should be concise and should not repeat previously
filed pleadings or motions. Trial briefs must be filed no later than seven days before
the trial date.

VII.  PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

For court ftrials, counsel should be prepared to file Proposed Findings of Fact and
Conclusions of Law upon the conclusion of the presentation of evidence. The
proposed factual findings shall be specific and supported by evidence elicited at trial.
Each counsel also shall email them to the Court’s Division Clerk
(angela.guenther(@judicial.state.co.us). The Court uses Microsoft Word.

vl INSTRUCTIONS FOR JURY TRIALS

1. Jury Instructions and Orders of Proof. Counsels are required to meet regarding
Jury instructions. The proposed jury instructions shall be delivered directly to
the Court no later than 12:00 p.m., the Wednesday before the commencement
of trial. The instructions shall also be e-mailed within the same frame to the
Court’s Division Clerk (angela.guenther@judicial.state.co.us.). The party
responsible for arranging the jury instruction conference shall be responsible for
supplying one set of agreed upon instructions. This set should be designated as
“Stipulated Instructions” and should not be annotated. Fach party shall also
supply those instructions they wish to tender but which are opposed. This set
should be designated as “Disputed Instructions.” Two copies of the disputed
instructions shall be filed, one with annotations and one without annotations. The
Court uses Microsoft Word.

The parties shall agree upon a 2:1 simple statement of the case (Instruction No. 1)
that the Court can read to the jury at the beginning of the trial. If the parties cannot
agree, one 2:1 instruction shall be submitted with highlights on the language upon
which the parties cannot agree.
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2. Exhibit lists. Each counsel shall prepare an index of exhibits that counsel expects
of offer, in a grid or spreadsheet format, that identifies with specificity the exhibit
by number and description. The exhibit list shall specify whether or not the
exhibit is received by stipulation, and shall allocate columns with the headings
“Identified,” Offered,” and “Received.” The exhibit lists shall be delivered
directly to the court no later than 12:00 p.m., the Wednesday before the
commencement of trial. The exhibit lists shall also be e-mailed within the
same frame to the Court’s Division Clerk
(angela.guenther@judicial.state.co.us.)

3. Witness lists and orders of proof. Each counsel shall prepare a list of witnesses
that will and may be called that the Court can read to the jury at the beginning of
the trial. The list shall be in addition to any prior designation of witnesses. In
addition to listing the names of the witnesses, the list may also specify the
witnesses’ title or degree and employment (e.g. Dr. Murray, M.D., Children’s
Hospital) but no other identifying information should be included (e.g. address,
phone number ctc.). Additionally, counsel shall confer and prepare a joint order
of proof which identifies each counsel’s good-faith estimate of the order in which
witness will be presented and the time required for direct and cross-examination of
each witness. In no event may the cumulative time for direct and cross-
examination exceed the time allocated for presentation of the trial; the total time
allocation shall also account for the time necessary for jury selection, opening
statements, regularly scheduled breaks, the jury instruction conference, and closing
arguments. The Court reserves the right to enforce the time estimates stated in the
order of proof. The witness lists and order of proof shall be delivered directly
to the court no later than 12:00 p.m., the Wednesday before the
commencement of trial. They shall also be e-mailed within the same frame to
the Court’s Division Clerk (angela.guenther@judicial.state.co.us.).

JUROR NOTEBOOKS

Each trial juror will be provided with a juror notebook. In each civil jury trial, there
will be at least 1 and possibly 2 alternate jurors seated. The court will provide the
one-inch binder notebooks, but the parties must prepare the contents. Each page must
be three-hole punched in advance so it can be placed in a notebook and all exhibits
must be tabbed so that the jurors can easily refer to.them. All notebook materials must
be submitted at the same time as jury instructions. No more than 50 pages per side
shall be included in the juror notebooks without permission of the Court. All other
exhibits shall be presented to the jury either by projector or other visual aids. Counsel
must also provide three complete sets of exhibits, whether stipulated or not: 1 for the
Court, 1 for the witness stand, and 1 for the use of the jury for exhibits that are not
contained in the juror’s notebooks.

1. Exhibits or Excerpts of Exhibits. Copies of stipulated exhibits may be put in the
juror notebooks before trial, subject to the limitations above. If exhibits are
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lengthy, stipulated excerpts may be used. Eight (8) copies of each exhibit shall be
submitted, with three-hole punches, for the jury.

If a party wants a copy of an exhibit in the juror notebooks (subject to the page
limitations above) and the parties have not stipulated to its inclusion, the party
should bring to trial eight (three hole-punched) copies of the exhibit; copies will be
placed in the notebook if and when the exhibit is admitted, along with the tabs for
the exhibit. ,

2. Glossary of Terms. If there are any scientific or other specialized terms which
will be used repeatedly, those should be set forth, with an agreed-upon defiition.
If the parties have a legitimate dispute about the definition of any term, just the
term should be listed.

X. JURY SELECTION

1. Each side will normally have 20 minutes for voir dire. Additional time may be
granted in unique cases. In multi-party cases, time must be divided between all
parties on one side of the case.

2. Voir dire will be conducted from the podium unless a Court Reporter is used.

3. For most trials, there will be one alternate juror seated, but for lengthier trials, the
Court may seat two alternate jurors. The Court will advise counsel on the first day
of trial how the alternate will be designated.

4. Normally, challenges for cause will be exercised at the bench upon the conclusion
of all parties’ voir dire. Preemptory challenges will be announced orally in open
court and indicated on the list of jurors remaining.
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XI. CONDUCT OF TRIAL

1. Scheduling/Use of Time.

a. The trial day will start at 8:30 am. and end at 5:00 p.m. There will be a
morning and an afternoon break of 15 to 20 minutes each. Lunch will run from
approximately noon to 1:30 p.m.

b. Counsel and parties will be in court by 8:00 a.m. on the first day of trial and
8:15 a.m. thereafter so that counsel may discuss anything with the Court that needs
to be dealt with before the trial begins.

c. Itis the obligation of counsel to have witnesses scheduled to prevent any delay
in the presentation -of testimony or running out of witnesses before 5:00 p.m. on
any trial day. Accordingly, there shall be no more than five minutes delay
between witnesses.

2. Opening Statements. Each side will normally have 20 minutes for opening
statement, although additional time may be granted in unique cases. In multiple-
party cases, this time must be divided between the parties.

3. Questioning Witnesses. Because the Court utilizes FTR, all questioning must be
done from the podium for the purposes of a record. If counsel arrange for a court
reporter, the Court will address this issue prior to the commencement of trial.

4. Closing Arguments. The Court may impose limits on closing argument, most
generally 20 minutes per side. In multiple-party cases, this time must be divided
between the parties. Additional time may be permitted by court order.

5. Withdrawal of Exhibits. Because this courtroom no longer has a Court Reporter
and because of a reduced work force in the clerk's office, the court will no longer
maintain custody of exhibits at the conclusion of a trial or hearing. Unless all
parties agree on the record that exhibits need not be maintained, the following
procedure will be followed:

a. When the trial or hearing is concluded, each party will withdraw any exhibits
or depositions which that party marked and/or admitted, whether or not admitted

into evidence;

b. Each party will maintain 1n its custody the withdrawn exhibits and/or
depositions without modification of any kind until sixty days after the time for the
need of such exhibits for appellate or other review purposes has expired, unless all
parties stipulate otherwise on the record or in writing. It will be the responsibility
of the withdrawing parties to determine when the appropriate time period has
expired.
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SETTLEMENT

The parties are to notify the Court within 24 hours of settlement or resolution of
the case. All documents confirming settlement shall be filed not later than 15
days from the date of settlement, unless otherwise ordered by the Court.

GENERAL RULES

1. This Order shall apply to pro se parties.

2. Counsel for the plaintiff or the pro se plaintiff shall send copies of this order to all
future counsel/parties in this case, except where the Court has e-filed this Order to
the parties. A certification of compliance with this portion of the Order shall be

filed.
Dated: May 28, 2009
BY THE COURT:
A~

A saa

Anne M. Mansfield
District Court Judge
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_EFILED Document

DISTRICT COURT, CITY AND COUNTY
OF DENVER, STATE OF COLORADO
1437 Bannock Street

Denver, Colorado 80202

Plaintift:
MURRAY SALBY

Defendants:

UNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

CO Denver Cotiity BIHHEERAG 200 7o
Filing Date: May 26 2009 10:08AM MDT
Filing ID: 25338886

Review Clerk: Orathay Khiem

Attorney for Defendant University of
Colorado:

David P. Temple, #13499

Special Assistant Attorney General
Senior Associate University Counsel
Office of University Counsel

1800 Grant Street, Suite 700

Denver, Colorado 80203

303-860-5691

David. Temple@cu.edu

Case Number: 09 CV 3789
Division 7

UNIVERSITY'S ANSWER TO PLAINTIFF’'S COMPLAINT

Defendant, The University of Colorado, through the Office of University
Counsel, submits its Answer to Plaintiff’'s Complaint as follows:

1. The University admits the allegations in Paragraph 1.

2. The University admits the allegations in the first, second and third
sentences in Paragraph 2. With respect to the allegations in the fourth sentence, the
University is without sufficient knowledge to either admit or deny the allegations; to

S AM
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the extent a response is deemed required, the allegations are denied. The University
admits the remaining allegations in Paragraph 2.

3. The University admits the allegations in Paragraph 3.

4. The University admits the allegation in the first sentence of Paragraph 4.
As to the second, third and fourth sentences of Paragraph 4, the grievances speak for
themselves and no response is required. To the extent a response is deemed required,
these allegations are denied. The University denies the remaining allegations in
Paragraph 4.

5. The University admits the allegations in the first sentence in Paragraph 5.
The University denies the remaining allegations in Paragraph 5.

6. The University admits that Plaintiff was on leave during the summer. The
University denies the remaining allegations in Paragraph 6.

7. The University admits that the National Science Foundation started an
investigation. The University is without sufficient knowledge to either admit or deny
the remaining allegations in Paragraph 7. To the extent a response is deemed required,
the allegations are denied.

8. The University admits that it formed a working group to review possible
conflict of interest issues after being contacted by the NSF. The University admits that
Plaintiff provided the group with information in response to requests. The University is
without sufficient knowledge to either admit or deny the remaining allegations in
Paragraph 8. To the extent a response is deemed required, the allegations are denied.

9. The University admits that Plaintiff was on approved sabbatical leave for
the spring 2007 semester (spring semester is January ~ May). The University is
without sufficient knowledge to either admit or deny the remaining allegations in
Paragraph 9. To the extent a response is deemed required, the allegations are denied.

10.  The University admits that the working group’s investigation concluded
on approximately June 8, 2007. The University denies the remaining allegations in
Paragraph 10.
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11. The University denies the allegations in Paragraph 11.

12. The University admits the allegations in the first, second and third
sentences in Paragraph 12. The University denies the allegations in the fourth sentence.
The University is without sufficient knowledge to either admit or deny the remaining
allegations. To the extent a response is deemed required, the allegations are denied.

13. The University is without sufficient knowledge to either admit or deny the
allegation in the first sentence in Paragraph 13. To the extent a response is deemed
required, the allegation is denied. The University denies the allegation in the second
sentence. The University admits the remaining allegations in Paragraph 13.

14.  With respect to the allegations in Paragraph 14, the September 19, 2007
letter from DiStefano speaks for itself. To the extent a response is deemed required, the
allegations are denied.

15.  With respect to the allegations in Paragraph 15, Professor Salby’s letter
speaks for itself and no response is required. To the extent a response is deemed
required, the allegations are denied.

16.  With respect to the allegations in Paragraph 16, the University denies that
it “confiscated” any of Plaintiff’s personal property. To the contrary, he was advised on

multiple occasions that he could have his personal property. The administration did
restrict access to his University owned lab.

17.  The University denies the allegations in Paragraph 17.
18.  The University denies the allegations in Paragraph 18.
19.  The University denies the allegations in Paragraph 19.

20. The University admits the allegations in the first sentence in Paragraph 20.
The University denies the remaining allegations in Paragraph 20.

21.  The University denies the allegations in Paragraph 21.
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22.  The University admits that Professor Salby resigned his employment with
the University. The University denies the remaining allegations in Paragraph 22.

23.  The University incorporates its answers to the above allegations herein.

24.  The allegations in Paragraphs 24 through 33 do not relate to the
University and therefore no responses are required.

34.  The University incorporates its answers to the above allegations herein.

35.  The University denies the allegations in the first sentence in Paragraph 35.
The University admits that the Court has subject matter jurisdiction.

36.  The University denies the allegations in Paragraph 36.
37.  The University incorporates its answers to the above allegations herein.
- 38.  The University denies the allegations in Paragraph 38.

39.  The University denies the allegations in Paragraph 39.

AFFIRMATIVE DEFENSES
1. Plaintiff has failed to state a claim against the University.
2. Even if the University retaliated against Plaintiff as alleged in the Fifth

Claim, which it did not, it would have taken the same actions for legitimate reasons.

3. Plaintiff has failed to mitigate his damages.
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Dated this 27" day of May, 2009:
OFFICE OF UNIVERSITY COUNSEL

/s/ David P. Temple

David P. Temple, #13499

In accordance with C.R.C.P. 121 §1-26(9) a printed copy of this document with signatures is being
maintained by the filing party and will be made available for inspection by other parties or the Court
upon request.

CERTIFICATE OF MAILING

I certify that a true and correct copy of the foregoing UNIVERSITY’S ANSWER
TO PLAINTIFF'S COMPLAINT was served upon the following by electronic service
on this 27" day of May, 2009:

Robert M. Liechty thiechty@crossliechty.com
Cross & Liechty, P.C.

7100 E. Belleview Ave., Suite G11

Greenwood Village, CO 80111

Attorneys for P»laim‘iﬁr

Thomas S. Rice trice@sgrllc.com
Courtney B. Kramer ckramer@sgrllc.com
Senter Goldfarb & Rice, L.L.C.

1700 Broadway, Suite 1700

Denver, CO 80290

/s/ Shirleen Jahraus
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EFILED Document

DISTRICT COURT, CITY AND COUNTY OF DENVER,
STATE OF COLORADO

Address: 1437 Bannock Street
Denver, Colorado 80202
Telephone: 720 865-8307

CO Denver CoditbF Bl &Gk 300 1D
Filing Date: May 21 2009 10:19AM MDT
Filing ID: 25296955

Review Clerk: Orathay Khiem

ACOURT USEONLY 4

Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADQO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Attorneys for Plaintiff:

Robert M. Liechty, No. 14652
CROSS & LIECHTY, P.C.

Address: 7100 E. Belleview Ave., Suite G-11
Greenwood Village, CO 80111

Phone No. (303) 333-4122

e-mail: diechty@crossliechty.com

Case No.: 09-CV-3789

Division 7

CERTIFICATE OF COMPLIANCE RE: DELAY REDUCTION ORDER

Plaintiff, Murry L. Salby, by and through his attorney, Robert M‘>Liechty of CROSS &
LiecHTY, P.C., hereby certifies that he is in compliance with the Court’s Delay Reduction Order
Order issued April 16, 2006, by providing a copy of same to counsel for Defendants Provost

Philip DeStefano and University of Colorado.

Respectfully submitted this May 21, 2009.

CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty

Robert M. Liechty
Email: rliechty@crossliechty.com

9AM
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CERTIFICATE OF SERVICE

I hereby certify that on May 21, 2009, a true and correct copy of the foregoing
CERTIFICATE OF COMPLIANCE — DELAY REDUCTION ORDER was served upon the

following persons as indicated below:

Thomas S. Rice, Esq.

Courtney B. Kramer, Esq.

SENTER GOLDFARB & RICE, L.L.C.
1700 Broadway, Suite 1700
Denver, Colorado 80290
Attorneys for Defendant DiStefano

David P. Temple, Esq.

Senior Associate University Counsel
Office of University Counsel - Litigation
1800 Grant Street, Suite 700

Denver, Colorado 80203

Attorneys for Defendant C.U.

() by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

( ) by Facsimile to 303-320-0210

( ) by Overmight Mail

(X) Justice Link electronic filing

( ) by First-Class U.S. Mail, postage prepaid
( ) by Hand Delivery

() by Facsimile to 303-860-5650

() by Overnight Mail

(X) Justice Link electronic filing

Duly signed original on file in the offices of Cross &
Liechty, P.C.

Linda L. DeVico




PDF Page 172

Denver District Court
Denver County, Celorado i
Court Address: 1437 Bannock St., Rm. 256, Denver, CO 50202

EFILED Document

CO Denver Colffy Disiriee st 2HPJ519 AM

Filing Date: May 21 2009 10:19AM MD

T

SALBY, MURRY Filing ID: 25296955
Pt Review Clerk: Oratha Kh
sl?‘““ff(s) A COURTUSEONLY A
UNIV OF COLO ef al SMB Pumb-e;:‘ 09CV3789
Defendant(s) ourtroom:
DELAY REDUCTION ORDER
L All civil courtrooms are on a delay reduction docket. Treadlines that nust be met are:
1. Service of Process: Returns of Service on all defendants shall be filed within 60 days

after the date of the filing of the complaint.

2. Default Judgment: Application for default judgment shall be filed within 30 days after

default has oceurred.

3. Trial Setting: Plaintiff shall serve a Notice to Set in the case for trial and shall complets
the setting of the trial within 30 days from the date the case becomes at issue. A case
shall be deemed “at issue™ when all parties have been served and have filed all pleadings
permitted by C.R.C.P. 7, or defaulis or dismissals have been entered against all non-
appearing patties, or af such other time as the court shall direct.

The court will consider extending these time periods upon timely filing of a motion showing good cause.

IF AN ATTORNEY OR PRQ SE PARTY FAILS TO COMPLY WITH PART I OF THIS ORDER, THE
COURT MAY DISMISS THE CASE WITHOUT PREJUDICE. THIS ORDER SHALL BE THE
INITIAL NOTICE REQUIRED BY RULE {21, SECTION I-10, AND RULE 4 1(B)(2).

IL Plaintiff shall mail a copy of this order to all other parties who enter an appearance.

IIL The parties shall include a self-addressed stamped envelope with any pleading for which the

parties wish to receive a copy of the court’s order.

1v. The court encourages the use of recycled paper, and printing or copying on both sides of the

paper.

V. Any attorney entering an appearance in this case who is aware of a related case is ordered to
complete and file in this case an Information Regarding Related Case(s) form available in Room

256 of the City and County Building.

Date:  April 16, 2009

cc: Plaintiff(s) or Plaintiff{(s) Counsel

BY THE COURT:

/stAnne M. Mansfield
District Court Judge
Denver District Court
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EFILED Document_

DISTRICT COURT, CITY AND COUNTY OF CO Denver Coutity Bistridt:CHiirt 205D

Filing Date: May 13 2009 2:28PM MDT
DENVER, STATE OF COLORADO Filins Lor 2516785

Review Clerk: Charmaine Bright
1437 Bannock Street

Denver, Colorado 80202
(720) 865-8307

Plaintiff(s):

MURRY SALBY,

V.

Defendant(s):

UNIVERSITY OF COLORADO, PROVOST PHILIP

DISTEFANO, and JOHN DOES.
A COURT USE ONLY A

Attorney: Thomas S. Rice, # 9923 Case Number: 09 CV 3789
Courtney B. Kramer, # 40097

Address: Senter Goldfarb & Rice, L.L.C.
1700 Broadway, Suite 1700 Div.:
Denver, CO 80290 Ctrm.:

Phone No.:  303-320-0509

Fax No.: 303-320-0210

E-mail: trice@sgrllc.com

ckramer@sgrllc.com

ANSWER

28 PM

Defendant, 'PROVOST PHILIP DISTEFANO, by his attorneys, SENTER
GOLDFARB & RICE, L.L.C., and pursuant to C.R.C.P. 8 and 12, hereby answers and
responds to Plaintiff’s Complaint as follows:

ANSWER
1. Defendant denies the allegations contained in paragraphs 16, 17, 18, 19, 21, 22,
24.25,27,28, 30, 31, 33, and 36.
2. Defendant is without sufficient information and knowledge to enabie him to form

a belief as to the veracity of the allegations contained in paragraphs 3, 4, 5, 6, 7, 9, 11, 13, 38,
and 39 of Plaintiff’s Complaint and, as a result, denies same.
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3. Defendant admits the allegations contained in paragraph 14.

4. With respect to the allegations contained in paragraph 1 of Plaintiff’s Complaint,
Defendant admits that Plaintiff was a tenured professor in the Department of Atmospheric and
Oceanic Sciences with the University of Colorado; however, Defendant is without sufficient
mformation and knowledge to form a belief as to the veracity of all other allegations contained in
said paragraph and, as a result, denies same.

5. With respect to the allegations contained in paragraph 2 of Plaintiff®s Complaint,
Defendant admits that Bruce Benson is the President of the University of Colorado and has an
office in Denver, Colorado, that Plaintiff was employed as a tenured professor at the University
of Colorado prior to his resignation, that Defendant holds the position of Provost and Executive
Vice Chancellor Academic Affairs for the Boulder campus of the University of Colorado, and
that a previous claim was filed in federal court, part of which was dismissed by motion filed by
the Defendant Regents and part of which was dismissed upon Plaintiff’s motion; however,
Defendant is without sufficient information and knowledge to form a belief as to the veracity of
all other allegations contained in said paragraph and, as a result, denies same.

6. With respect to the allegations contained in paragraph 8 of Plaimntiff’s Complaint,
Defendant admits that the working group investigated a possible conflict of interest pertaining to
Plaintiff; however, Defendant either denies or is without sufficient information and knowledge to
form a belief as to the veracity of all other allegations contained in said paragraph and, as a
result, denies same.

7. With respect to the allegations contained in paragraph 10 of Plaintiff’s Complamnt,
Defendant admits the working group came to two conclusions; however, Defendant either denies
or is without sufficient information and knowledge to form a belief as to the veracity of all other
allegations contained in said paragraph and, as a result, denies same.

8. With respect to the allegations contained in paragraph 12 of Plaintiff’s Complaint,
Defendant admits that the Conflict of Interest Committee met on August 17, 2007, chaired by
Professor Rodger Kram, Ph.D., that the Conflict of Interest Committee met on August 20, 2007
and recommended (1) that the University should not sign or submit any request for funding on
Plaintiff’s behalf, (2) that any current grants of Plaintiff’s should be frozen, and (3) that Plaintiff
should be denied access to his laboratory space in the Department of Atmospheric and Oceanic
Sciences, and that the Committee requested that Plaintiff provide the information it had been
requested; however, Defendant either denies or is without sufficient information and knowledge
to form a belief as to the veracity of all other allegations contained in said paragraph and, as a

result, denies same.

9. With respect to the allegations contained in paragraph 15 of Plaintiff’s Complaint,
Defendant admits that Plaintiff sent a letter to Defendant on September 28, 2007; however,
Defendant either denies or is without sufficient information and knowledge to form a belief as to
the veracity of all other allegations contained in said paragraph and, as a result, denies same.
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10. With respect to the allegations contained in paragraph 20 of Plaintiff’s Complaint,
Defendant admits that, in general, employment contracts with tenured faculty span the nine
month academic year; however, Defendant either denies or is without sufficient information and
knowledge to form a belief as to the veracity of all other allegations contained in said paragraph
and, as a result, denies same.

11.  With respect to the allegations contained in paragraph 35 of Plaintiff’s Complaint,
Defendant admits that ninety days have passed since Plaintiff through legal counsel served a
letter captioned “Notice of Intent to Sue”; however, Defendant denies all other allegations
contained in said paragraph.

12. With respect to the allegations contained in paragraph 38 of Plaintiff’s Complaint,
Defendant admits that Plaintiff had tenure with the University; however, Defendant either denies
or is without sufficient information and knowledge to form a belief as to the veracity of all other
allegations contained in said paragraph, and, as a result, denies same.

13.  Defendant hereby incorporates his responses to those paragraphs that are re-
alleged in paragraphs 23, 26, 29, 32, 34, and 37 of Plaintiff’s Complaint.

14.  Defendant denies all allegations not otherwise expressly admitted herein.
DEFENSES
1. Plaintiff’s Complaint fails, at least in part, to state a claim upon which relief can

be granted as against this Defendant.

2. Plaintiff’s claims against this Defendant are barred by the doctrine of qualified
immunity.
3. Defendant would have reached the same conclusion concerning discipline

imposed upon Plaintiff even in the absence of Plaintiff’s alleged protected speech.

4, Plaintiff had no property interest in the laboratory referenced in the Complaint.

5. Plaintiff has failed to reasonably mitigate his alleged damages.

6. Plaintiff’s claims are barred by the applicable statutes of limitation.

7. Plaintiff’s claims are barred by the doctrines of waiver and/or estoppel.

8. Plaintiff’s claims are subject to and diminished by the applicable provisions of the

Colorado Governmental Immunity Act, C.R.S. 24-10-101, et seq.
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9. Defendant reserves the right to add such additional defenses as become apparent
upon disclosure and discovery.

REQUESTS FOR RELIEF

WHEREFORE, Defendant requests that the Court grant relief as follows:
a. Dismissing Plaintiff’s claims with prejudice;

b. Entering judgment in favor of Defendant and against Plaintiff for attorney fees as
Plaintiff’s claims are groundless;

c. Entering judgment in favor of Defendant and against Plaintiff for costs; and
d. Such other and further relief as the Court deems just and proper.
JURY DEMAND

Defendant hereby demands this case be tried to a jury of not less than six.
Respectfully submitted,

SENTER GOLDFARB & RICE, L.L.C.

By s/ Thomas S. Rice
Thomas S. Rice, # 9923

By s/ Courtney B. Kramer
Courtney B. Kramer, # 40097
1700 Broadway, Ste. 1700
Denver, CO 80290
Telephone: 303-320-0509
Facsimile: 303-320-0210
Attorneys for Defendant
Provost Phillip DiStefano

DEFENDANT’S ADDRESS
Regents Administrative Center, Room 306
Boulder, Colorado 80309-0040



John Mashey
Highlight


PDF Page 177

CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this 13" day of May, 2009, a true and correct copy of the
above and foregoing ANSWER was electronically served upon all counsel via LexisNexis File
and Serve, addressed to:

Robert Liechty, Esq.

Cross & Liechty, P.C.

7100 E. Belleview Avenue, Suite G11
Greenwood Village, Colorado 80111
rliechty@crossliechty.com

VIA U.S. MAIL

David P. Temple, Esq.
Office of University Counsel
1800 Grant Street, Suite 700
Denver, CO 80203
david.temple@cu.edu

s/ Stephanie Hood
Stephanie Hood

00359947.D0C
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DISTRICT COURT, CITY AND COUNTY OF DENVER
STATE OF COLORADO '

Court Address: 1437 Bannock Street
. Denver, Colorado 80202
720-865-8307

Plaintiff;, =~ MURRY SALBY

Defendamt:  UNIVERSITY OF COLORADO,
PROVOST PHILLIP D18TEFANO
and JOHN DOES.

" EFILED Document

CO Denver Ccmﬁf’ ﬁ'ﬁﬁﬁb{y{ﬂt‘?ﬁﬁ@ﬁ !
Filing Date: May 42009 4:10PM MDT
Filing ID: 25011256 :
Review Clerk: Sean McGowan

. ACOURT USE ONLY 4

Attorney: * Robert M. Liechty, No. 14652

. Sean]. Lane, No, 32000 .
CROSS & LIECHTY, P.C.

_Add;eés:‘ 400 South Colorado Blvd., Suite.900

Denver, CO 80246

| PhoneNo.  (303) 333-4122 -

Case No.: 09-CV- 3789

Div: 7 - Ctm:

SUMMONS

0 PM

" THE PEOPLE OF THE STATE OF COLORADO

TO THE DEFENDANTS NAMED ABOVE

You are hereby summoned and required to file with the Clesk of thIS Court an answet or

" other response to the attached Comiplaint. If service of the Summons and Complaint was made
" ‘upon you within the State of Colorado, you are required fo file your answer or other response within

20 days after such service upon you. If service of the Summons and Complaint was made upon you
outside of the State of Colorado, you are required to file your answer or other Tesponse mﬂnn 30

days after such service- upon you

If you fa11 to ﬂle vour answer or other response to the Complamt in writing. W1ﬂ1m the -

applicable time period, judgment by default may be enfered against you by the court for the rehef

demanded in the Complaint, without any farther notice to you.

Cover Shcet

Dated: April 14, 2009. o | CROSS&

By: s/ RoBert M |

Robert M. Liechty, 414652
ATTORNEYS FOR PLAINTIFF

. Wihpen Cases\Salty CUR) EADINGS - STATESummansdoe

The following documents are also served with th]s Summons COmplainf and Civil Case )
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RETURN OF SERVICE:

' STATE OF COLORADO. )
) s
COUNTY OF _ ARAPAHOE )

I declare under oath- that I served this SUMMONS, COMPLAINT & JURY DEMAND CIVIL
CASE COVER SHEET - and NOTICE OF CHANGE OF ADDRESS on

COLORADO ATTORNEY GENERAL © . in - Denver , "~ County on
Capril 17, 2009 oat 12:44 o’clock o p_m. at the following -
(Date)' _ ' (Time) ' ’ S ’ -
location: ' ‘

at 1525 Sherman Street, Tth Floor, ‘Denver, Colorado

X by (State Manner of Semce) '
handing and dellverlng to DEB MONROE, personally, Receptlomst demgnated v
“to.accept service for the Colorado attorney Céneral & Office. :

[X]  Iam overthe age of 18 years and am not jntetested in nor a party to this case. .

Sighed Linder oath beforeme on _ aApril 20, _2009 .

ﬁé’):lﬁ /’V/z/ R - April 20, 2009~

Name %ﬁs‘j Tafoya— R - Date

Kl anate process server

Notary ublic * Jess:.ca -M Romero NPy . ) Shenff
: County - v;?‘* .»-«-.,._é? L
My Comrmssmn Explres : .
, - Fee.
$ 36 30
_Mﬂ_eagc
$, .

* Notary should include address and expiration date of oommission.
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DISTRICT COURT, CITY AND COUNTY OF DENVER
STATE OF COLORADO

Court Address: 1437 Bannock Street
Denver, Colorado 80202
720-865-8307

Plamfiff: MURRY SALBY

Defendant: UNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

EFILED Document

CO Denver Com%t)f’ Disih& vhlmrenioss
Filing Date: May 42009 4:10PM MDT
Filing ID: 25011256

Review Clerk: Sean McGowan

ACOURT USEONLY A

Attorney: Robert M. Liechty, No, 14652
Sean J. Lane, No. 32000
CROSS & LIECHTY, P.C.
Address: 400 South Colorado Blvd., Suite 900
Denver, CO 80246
PheneNo.  (303)333-4122

Case No.: 09-CV- 37¢ 3789

Div.: 7 Ctrm:

SUMMONS

THE PEOPLE OF THE STATE OF COLORADO
TO THE DEFENDANTS NAMED ABOVE:

You are hereby summeoned and required to file with the Clerk of thlS Court an answer or
other response to the attached Complaint. If service of the Summons and Complaint was made
upon you within the State of Colorado, you are required to file your answer or other response within
20 days after such service upon you. It service of the Summons and Complaint was made upon you
outside of the State of Colorado, you are rcqun‘cd to file your answer or other response within 30

days after such service upon you.

If you fail to file your answer or othet response to the Complaint in writing within the
applicable time period, judgment by default may be entered against you by the court for the relief

demanded in the Complaint, without any further notice to you.

The following documents are also served with this Summons: Complaint and Civil Case

Cover Sheet.

Dated: April 14, 2009 CROSS & LIECHTY, B.C.

By: s/ Robert M

Robert M. L1echty #14652
ATTORNEYS FOR PLAINTIFF

KAOpan Cavae\Salby CUPLEADINGS - STATE'SUmmans.doc

0 PM
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RETURN OF SERVICE

STATE OF COLORADO )
} ss.
COUNTY OF _ ARAPARHCE )

I declare under oath that T served this SUMMONS, COMPLAINT & JURY DEMAND, CIVIL
CASE COVER SHEET and NOTICE OF CHANGE OF ADDRESS on

PROVOST THILLIP DiSTEFANO in Boulder County on

BRpril 21, 2009 at  1:55 o’clock p_m. at the following
(Date) (Time)

location:

at his ugsual place of business, at 914 Broadway, Boulder, Colorado

by (State Manner of Service)
handing and delivering to ALICE CLARK, personally, Assistant to PRCOVOST PHILLIP
" DiSTEFANC.Alice Clark being over the age of eighteen years and authorized to
accept service for Provost Phillip DiStefano.

I am over the age of 18 years and am not interested in nor a party to this case.

Signed under oath beforeme on __April 23, 2009

g\&u %&\\ %J& April 23, 2009

Name ha G. Tafoya R : Date
,a; AMOM%J/D Private process server
NOt&I’;ﬁ’Uth * Jess:Lca M. Romero » D Sheriff,
County
My Commission Expires: 10-12-12
Fee
$ 49.50
* Mileage
$

* Notary should include address and expiration date 6f commission.
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DISTRICT COURT CITY AND COUNTY OF DENVER

STATE OF COLORADO .| EFILED D t
£ OF COLORADO . | €0 Denver Coulth BidiBERESivtanaons

S : : . Filing Date: May 42009 4:10PM MDT
Court Address: 1437 Bannock Street - ‘ " | Filing ID: 25011256

Denver, Colorado 80202 = Review Clerk: Sean McGowan
720-865-8307 ' ‘

| Plaintiff: . MURRY SALBY

| Defendant:  UNTVERSITY OF COLORADO, | ACOURTUSEONLY &
C PROVOST PHILLIP DiSTEFANGQ, ’ : , '
and JOHN DOES.

| Attorney:  Robert M. Liechty, No. 14652

i Sean J. Lane, No. 32000 R Case NO.I OQ-CV-ﬂSQ
| ~ CROSS & LIECHTY,P.C. - ’ :
Address: 400 South Colorado Blvd., Suite 900 ) o
- © Denver,CO 80246 - Div: 7. Cera:

Phone No. ~ (303) 333-4122

SUMMONS

THE PEOPLE OF THE STATE OF COLORADO
 TO THE DEFENDANTS NAMED ABOVE: »

You are hereby summoned and requu-ed to file with the Clerk of thls Court an answer or |

PM

“other response to the attached Complaint. If service of the Summons and. Complaint was made -

upon you within the State of Colorado, you are required to file your answer, or other response within

+ 20 days after such service upon you. Tservice of the Summons and Complaint was made upon you

outside of the State of Colorado, you are required to file yonr answer or other response within 30
days afier Such servme upon you. - : ; ‘

_ If you fail to file your answer or other 1esponse to the Complaint in writing within the
applicable time period, judgment by default may be entered against you by the court for the relief
demanded in the Complaint, Wlthout any further notice to you.

Cover Sheet.

Dated: Aprilv 14, 2009

By
: Robert M L1echty, #14652
ATTORNEYS FOR PLAINTIFF

N0pen Gasesydslby-CUPLEADINGS - BTATESummans.doc

The following documents are also servcd with this Summons Complaint and Ci'v'il‘Cas‘e‘ o
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RETURN OF SERVICE

STATB OF COLORADO )
_ ~ . ) ss.
COUNTY OF _ARAPAHOE )

I declare under oath that I served this SUMMONS, COMPLAINT & JURY DEMAND; CIVIL'
CASE COVER SHRET and NOTICE OF CHANGE OF ADDRESS on

UNIVERSITY OF COLCORADO : in - Denver : ~+ County on
April 22, 2005 at 3:45 _oclock . pm.atthe following

(Date) - ‘ (Time) : : : '-
location:

at 1800 Grant Street, Suite 800, Denver, Colorado

@ by (State Manner of Semce) ‘
- by handing and delivering to JUDY ANDERSON personally, Spec1al Assistant to

"~ the Vice President, University Counsel and Secretary to the Board.of Regents -

for the UNIVERSITY OF COLORADO. Judy Anderson being over the age of eighteen
“years and designated to accept service for the University of Colorado,

(X  Iam over the age of 18 years and am not interested in nor a party to this case. -

) Signed under oath before mé on April. 23, 2009

C\&&L S\\Mm - o april 23, 2009 -

© Name - gﬁa G. Ta?&ygﬁ - . Date -
[P\ A - o - Private process server . -
Notary|Public * - Jessica M. Romero - - ) D Shenff '
My Connmssmn E}.pn-es 10-12-12 Cammel
' e B, 0 Fee ;
s Q@@: "8 36.30

@ - Mﬂeage
g hlen

* Notary should include address and expi

iéé’ 249 'égﬁ%ﬁ;ssion. B
%:&fggg .
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Denver District Court
Denver County, Colorado
Court Address: 1437 Bannock St., Rm. 256, Denver, CO 80202

30 PM

EFILED Document =~
SALBY. MURRY CO Denver Coltt} Dibthite Wi t2a007D
Plallltlﬂ,'(s) Filing Date: Apr 16 2009 3:30PM MDT
v AMERPEW ONLY A
UNIV OF COLO et al gase Numbe;: 09CV3789
Defendant(s) ourtroom:
DELAY REDUCTION ORDER

L All civil courtrooms are on a delay reduction docket. Deadlines that must be met are:

1. Service of Process: Returns of Service on all defendants shall be filed within 60 days

after the date of the filing of the complaint.

2. Default Judgment: Application for default judgment shall be filed within 30 days after

default has occurred.

3. Trial Setting: Plaintiff shall serve a Notice to Set in the case for trial and shall complete
the setting of the trial within 30 days from the date the case becomes at issue. A case
shall be deemed ““at issue™ when all parties have been served and have filed all pleadings
permitted by C.R.C.P. 7, or defaults or dismissals have been entered against all non-
appearing parties, or at such other time as the court shall direct.

The court will consider extending these time periods upon timely filing of a motion showing good cause.

IF AN ATTORNEY OR PRO SE PARTY FAILS TO COMPLY WITH PART I OF THIS ORDER, THE
COURT MAY DISMISS THE CASE WITHOUT PREJUDICE. THIS ORDER SHALL BE THE
INITIAL NOTICE REQUIRED BY RULE 121, SECTION 1-10, AND RULE 41(B)(2).

IL. Plaintiff shall mail a copy of this order to all other parties who enter an appearance.

1. The parties shall include a self-addressed stamped envelope with any pleading for which the

parties wish to receive a copy of the court’s order.

Iv. The court encourages the use of recycled paper, and printing or copying on both sides of the
papet.
V. Any attorney entering an appearance in this case who is aware of a related case is ordered to

complete and file in this case an Information Regarding Related Case(s) form available in Room

256 of the City and County Building.

Date:  April 16, 2009

cc:  Plaintiff(s) or Plaintiff(s) Counsel

BY THE COURT:

/s/Anne M. Mansfield
District Court Judge
Denver District Court
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Attorneys for Plaintiff:
Robert M. Liechty, No. 14652
CROSS & LIECHTY, P.C.

Address: 400 South Colorado Blvd., Suite 900
Denver, CO 80246

Phone No. (303)333-4122

e-mail: rlhiechty@crossliechtv.com

Case No.: 09-CV-3789

Division 7

NOTICE OF CHANGE OF ADDRESS

PLEASE TAKE NOTICE that effective May 1, 2009, the new address for the Law Firm
of Cross & Liechty, P.C., will be 7100 E. Belleview Avenue, Suite G11, Greenwood Village,
Colorado 80111. At this time the telephone number and email address will remain the same.

Respectfully submitted this April 16, 2009.

CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty

Robert M. Liechty

400 So. Colorado Bivd., Suite 900
Denver, Colorado 80246

Tel: (303)333-4122

Email: rliechty@Crossliechty.com
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Plaintiff: MURRY SALBY

Defendants: UNIVERSITY OF COLORADO,
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Attorneys for Plaintiff:

Robert M. Liechty, No. 14652
CROSS & LIECHTY, P.C.

Address: 400 South Colorado Blvd., Suite 900
Denver, CO 80246

Phone No. (303) 333-4122

e-mail: rliechty(@crogsliechty.com

Case No.: 09-CV-_

Courtroom:

L0 PM

COMPLAINT AND JURY DEMAND

Plaintiff, Murry L. Salby, by and through his attorney, Robert M. Liechty of CROSS &

LIECHTY, P.C., brings the following complaint:

1. Plaintiff Salby was a resident of Adams County, Colorado, but now resides in
Australia. He had been a tenured professor in the Department of Atmospheric and Oceanic
Sciences with defendant University of Colorado since 1997 and a tenured professor in

predecessor departments since 1988.

2. The president of the University of Colorado, Mr. Bruce Benson, has his principal
office in Denver, Colorado. The University was the former employer of Professor Salby.
Defendant DiStefano was the Provost of the University during the complained of activities.
Defendants John Does are unknown decision-makers regarding the actions set forth below. A
substantially similar claim was filed in federal court but parts of that were dismissed due to lack
of federal jurisdiction and, hence, the matter is refiled in this Court.
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3. Under Professor Salby's employment duties as a professor, he obtained research
grants in the name of the University of Colorado and held responsibilities for performing the
attendant research.

4., Between 1997 and 2000, Professor Salby brought grievances involving the
departmental chair, Peter Webster. The grievances stated that, among other offenses,
the University had on two separate occasions diverted from Professor Salby’s federal research
projects some $42,000 and some $56,000, which monies were required to meet the
responsibilities of those grants. Those funds were contractually committed to Professor Salby’s
federal research, for which he held primary responsibility. These funds were diverted from
federal research projects during 1997 when Professor Salby was on sabbatical leave overseas.
The University ignored Professor Salby’s grievances for years, leaving the diversion of federal
research funds uncorrected. Consequently, Professor Salby’s responsibilities to the respective
federal grants could not be met. After years of attempting to resolve the issue internally,
Professor Salby advised the National Science Foundation of the circumstances which caused the
matter to be forwarded to the United States Inspector General’s Office, who opened a criminal
investigation against the University. The investigation resulted in the above-referenced funds
being restored to the research projects overseen by Professor Salby.

5. During 2001, Peter Webster resigned as departmental chair and, a year later,
he announced his departure from the University as well. At approximately the same time, Mr.
Webster, who figured centrally in Professor Salby’s grievances, lodged with the University false
allegations of research misconduct against Professor Salby. The allegations were incorporated
into Professor Salby’s personnel file without providing Professor Salby information regarding
the substance of the allegations nor an opportunity to correct them.

6. Professor Salby was away from the University on approved leave or on sabbatical
leave for 3 semesters from 2003-07. In addition, he was on leave from the University every
summer.

7. The National Science Foundation received a similar set of allegations referenced
in 9 5 above. On the basis of these false allegations, the National Science Foundation opened an
investigation regarding a possible conflict of interest involving the outside work of Professor
Salby and informed the University of same, according to the University, in February, 2005.
There was no merit to these accusations because Professor Salby had complied with all relevant
policies. Apparently, the investigation confused income gained while Professor Salby was on
leave and not subject to the University’s rules, with income gained while he was employed by
the University.

8. As a result of the NSF contacting the University in February, 20035, referenced in § 7
above, the University formed a working group to investigate the matter. Professor Salby met with
members of this working group in February, 2006, and in June, 2006, and provided these people with
all of the information they requested. He also communicated with them via e-mail.
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9. From December, 2006, through August, 2007, Professor Salby was on a semester
sabbatical leave in Australia. This leave was approved by the University and conducted pursuant
to University policy.

10.  Upon information and belief, the working group’s investigation concluded on
approximately June 8, 2007, when Professor Salby was residing in Australia on sabbatical. The
working group came to two preliminary conclusions: (1) that Professor Salby allegedly had not
initially disclosed his relationship with ASA, a nonprofit organization through which Professor Salby
did outside work and through which the working group believed he was doing undisclosed outside
work in conflict with the University, and (2) that from 2003 through 2007 Professor Salby allegedly
had been compensated from outside sources for between 80 12-hour workdays and 250 12-hour
workdays per year, which exceeded the number of hours the University allowed for outside work
during the nine-month academic year. Neither one of these conclusions had any basis and Professor
Salby was never provided an opportunity to dispute them.

11. The working group apparently realized that it needed input from Professor Salby
before it could finalize its conclusions and it unsuccessfully attempted to contact Professor Salby
regarding these two issues. Its requests never reached Professor Salby because the requests were
either (1) sent to an incorrect e-mail address instead of to the e-mail address that the group had used
before, referenced in 9 8, or (2) were sent via post to his Colorado home address, which mail was not
forwarded to him in Australia. The working group made no other effort to contact Professor Salby.

12. The working group conveyed the matter to a Conflict of Interest Committee, chaired
by Professor Rodger Kram, which met on August 17, 2007, to consider the University's next move.
According to defendant Distefano, the Committee was acting under pressure from the NSF that the
University take some type of action or risk losing NSF funding to the University. On August 20,
2007, the Committee recommended (1) that the University should not sign or submit any request for
funding on Professor Salby's behalf, (2) that any current grants of Professor Salby’s should be frozen,
and (3) that Professor Salby should be denied access to his laboratory space in the Department of
Atmospheric and Oceanic Sciences, until such time that Professor Salby provided the Committee
sufficient mformation so it could make a determination of whether or not he had a conflict of interest.
The Committee contemplated that after Professor Salby completed the conflict-of-interest form
(called the Disclosure of External Profession Activities, DEPA), the Committee would determine
whether Professor Salby's outside activities demonstrated a conflict of interest. The form, which
Professor Salby independently found online after it was too late, was short and would have taken
approximately 45 seconds to complete.

13. Professor Salby returned to the University at the end of August, 2007. For two
months no one from the Committee contacted him and he was not asked to complete, nor told about,
the conflict-of-interest form. Professor Salby was unaware of any conclusions that the working group
had reached, preliminary or otherwise, and was unaware that the matter had been referred to the
Committee. He was unaware of the three recommendations made in q 12 above. Upon information
and belief, the Committee never determined whether Professor Salby's outside activities
demonstrated a conflict of interest.
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14. On September 19, 2007, defendant Distefano sent a letter to Professor Salby stating
that he had accepted the recommendations of the Committee and that Professor Salby was to provide
to the Committee, by October 1, 2007, the information that the Committee had been seeking.

15, Professor Salby replied to Mr. Distefano on September 28, 2007, stating that he did
not know to what Mr. Distefano was referring. Professor Salby referenced the fact that he had
already spoken to people investigating the matter, allegedly with the working group, during the
summer of 2006, and he did not know what else the Committee wanted from him. He told Mr.
Distefano that he had received no subsequent communication from the University nor requests since
the summer of 2006. Professor Salby did not know who was on the Committee and he had never met
Professor Kram, the chair of the Committee. Professor Salby, therefore, asked Mr. Distefano to
- request that the Committee contact Professor Salby and he would provide any materials that the
Committee requested.

16. Mr. Distefano did not convey this request to the Committee nor did Mr. Distefano ask
the Committee to make any further findings as to whether a conflict of interest existed. Instead, on
October 18, 2007, the University, Mr. DiStefano, and John Does without further notice caused an
unreasonable seizure of Professor Salby’s laboratory, which had been developed by his federal
research grants. The facilities, which had been constructed over two decades, were dismantled and
removed. Confiscated with them were professional records, correspondence, and copyrighted
publications that had been compiled over Professor Salby’s career of 30 years. The actions exceeded
the Committee’s recommendations, which were to temporarily restrict access until additional
information could be acquired. Neither the University nor Mr. Distefano provided a rationale for this
seizure.

17. Professor Salby repeatedly requested his seized computer files, which contained
professional records spanning his 30-year career. Among the seized materials are teaching records,
records from federal research, and professional correspondence to colleagues, to scientific journals,
and to funding agencies for whom Professor Salby served as a reviewer. Likewise seized were files
from Professor Salby’s graduate text, a new edition of which has been invited by two international
publishers. Defendants’ refusal to release the files on his computer undermined his career through
subsequent teaching, subsequent research, and the publication of a new addition to his book.

18.  The physical contents of his office were put into a small storage area that could not
serve as an office. The office contents (some 50 cartons) occupied half of the storage area which
made it impossible to locate materials that were needed for Professor Salby to fulfill his teaching
responsibilities. Other materials, including personal property, records supporting Professor Salby’s
teaching, and U.S. Mail were made inaccessible. The confiscation of Professor Salby’s facilities,
which were developed from his federal grants, prevented him from applying for new grants, from
fulfilling teaching responsibilities, and from meeting his other duties as a professor.

19.  Following the confiscation of Professor Salby’s laboratory, students tried to enroll
in his class for the spring of 2008, but the University prevented them from enrolling.
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20. Professor Salby’s employment contract spans the nine-month academic year.
During the three months of summer, when not employed by the University, Professor Salby
is free to generate income through other sources. During the academic year the University’s
external-work policy allows Professor Salby to devote 20% of his time to outside activities that
generate supplemental income. By undermiming his reputation for meeting research obligations and
for presenting the results thereof through publication and presentation at scientific conferences,
defendants’ actions have damaged Professor Salby’s ability to secure funding during his nine-month
appointment and during the summer, and have also damaged hlS ability to generate outside income
under the University’s external-work policy.

21. Defendants’ obstruction of his research and teaching has damaged Professor
Salby as follows: (1) by preventing him from earning his salary as a professor; (2) by impairing
his ability to attract research funding and, hence, to participate in his field; (3) by impairing his
ability to generate outside income during his nine-month appointment; and (4) by impairing his
ability fo generate income during summer months, when he is not employed by the University.
Defendants’ obstruction of Professor Salby’s employment has likewise damaged his capacity for
future carning by preventing him from fulfilling research obligations, by preventing him from
acquiring new research funding to maintain technical staff whom Professor Salby developed with
two decades of federal support, and by preventing him from publishing the findings of federally-
funded research (a contractual obligation of funds that were awarded to the University).
Defendants’ actions have also damaged Professor Salby by preventing him from presenting the
findings of federally-funded research at international conferences. These obstructions of his
professional responsibilities have damaged Professor Salby’s reputation upon which his future
livelihood rests.

22. The confiscation of Professor Salby's facilities, which support his research and
teaching, effectively prevented Professor Salby from meeting his employment duties and made his
employment situation untenable. Professor Salby resigned his employment with the University. A
reasonable person in Professor Salby's position would have had no choice but to resign and, thus, the
above actions amount to a constructive discharge.

FIRST CLAIM
VIOLATION OF FOURTH AMENDMENT RIGHTS
(against defendants DiStefano and John Does)

23. Plaintiff incorporates the above allegations herein.

24.  The seizure of Professor Salby's laboratory and personal effects therein was
unreasonable and violated Professor Salby's fourth amendment rights, for which a remedy is
provided under 42 U.S.C. §§1983 and 1988. Mr. DiStefano and the John Does were the decision
makers behind the seizure.

25. This unlawful seizure caused damages as stated above.
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SECOND CLAIM
DEPRIVATION OF PROCEDURAL DUE PROCESS RIGHTS
(against defendants DiStefano and John Does)

26.  Plamtff incorporates the above allegations herein.

27.  Professor Salby was a tenured professor at the University and had an expectation
of continued employment with the University. Defendants Distefano and John Does caused a
deprivation of this expectation without granting Professor Salby a pre-termination or post-
termination hearing, thus violating his procedural due process rights under the 14th Amendment,
for which a remedy is provided under 42 U.S.C. §§1983 and 1988.

28. This deprivation caused damages as set forth above.

THIRD CLAIM
RETALIATION AGAINST EXERCISE OF FIRST AMENDMENT RIGHTS
(against defendants DiStefano and John Does)

29.  Plaintiff incorporates the above allegations herein.

30. The confiscation of Professor Salby's laboratory, personal effects, and
professional records was undertaken in retaliation for the grievances that Professor Salby filed to
recover federal research funds that had been diverted which, in turn, resulted in the ¢riminal
investigation of the University by the Inspector General's Office. Professor Salby's grievances
led to unfounded accusations against him which led to the National Science Foundation
investigation of him which led to the Committee recommendations referenced above which
allegedly was the basis for the seizure of his laboratory. Mr. DiStefano and the John Does were
the decision makers behind the seizure. Such retaliation violates Professor Salby's First
Amendment rights, for which a remedy is provided under 42 U.S.C. §§1983 and 1988.

31.  This unlawful retaliation caused damages as stated above.
FOURTH CLAIM
PUNITIVE DAMAGES
(against defendants DiStefano and John Does)
32. Plaintiff incorporates the above allegations herein.
33.  The actions described above were done with deliberate disregard for Professor

Salby's rights and, therefore, defendants DiStefano and the John Does are liable for punitive
damages under federal law.
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FIFTH CLAIM

VIOLATION OF C.R.S. §24-50.5-103
(against all defendants)

34, Plaintiff incorporates the above allegations herein.

35. The above retaliation constitutes a violation of C.R.S. §24-50.5-103. Ninety days
have passed since Professor Salby sent to the University his timely notice of intent to sue letter
under §24-10-109 and, therefore, this Court has subject-matter jurisdiction over this tort.

36.  Asaresult of this retaliation, plaintiff has been damaged as stated above.

SIXTH CLAIM
BREACH OF CONTRACT
(against defendant University)

37. Plaintiff incorporates the above allegations herein.

38.  Professor Salby had tenure with the University. The University breached its
contract with Professor Salby when it caused his constructive termination.

39.  Asaresult of this breach of contract, plaintiff has been damaged as stated above.

WHEREFORE, plaintiff Murry Salby respectfully requests that this Court enter judgment
in his favor and for interest, costs, attorney’s fees pursuant to 42 U.S.C. §1988, and such other
relief as this Court may deem proper.

PLAINTIFF REQUESTS TRIAL TO A JURY.

CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty
Robert M. Liechty
400 So. Colorado Blvd., Suite 900
Denver, Colorado 80246
Tel: (303)333-4122

Email: rliechty@Crossliechty.com

Address of Plaintiff Salby:
20 22 Abbott St
Sandringham, Vic 3191
AUSTRALIA
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MURRY SALBY CO| Denver Cotty DiftHtt Eoirt240°58:50 PM
V. Filing Date: Apr 14 2009 1:50PM MDT
FiliFg ID: 24662806
Defendant(s): Review glerk: oo WSE ONLY A
UNIVERSITY OF COLORADDO, et al.,
Attorney or Party Without Attorney (Name and Address): Case Number:
Robert Liechty, Esq., CROSS & LIECHTY, P.C. 09-CV-
400 So. Colorado Bivd., #900, Denver, Colorado 80246
Phone Number: 303-333-4122 E-mail: tiechty@crossliechty.com ]
FAX Number: 303-388-1749 Atty. Reg. #: 14652 Division Courtroom

DISTRICT COURT CIVIL (CV) CASE COVER SHEET FOR INITIAL PLEADING OF COMPLAINT,
COUNTERCLAIM, CROSS-CLAIM OR THIRD PARTY COMPLAINT

1.

This cover sheet shall be filed with the initial pleading of a complaint, counterclaim, cross-claim or third party
complaint in every district court civil (CV) case. It shali not be filed in Domestic Relations (DR), Probate (PR),
Water (CW), Juvenile (JA, JR, JD, JV), or Mental Health (MH) cases.

Check the boxes applicable to this case.

O Simplified Procedure under C.R.C.P. 16.1 applies to this case because this party does not seek a
monetary judgment in excess of $100,000.00 against another party, including any attorney fees, penalties
or punitive, damages but excluding interest and costs and because this case is not a class action or
forcible entry and detainer, Rule 106, Rule 120, or other expedited proceeding.

A simplified Procedure under C.R.C.P. 16.1, does not apply to this case because (check one box below
identifying why 16.1 does not apply):

U This is a class action or forcible entry and detainer, Rule 106, Rule 120, or other similar expedited
proceeding, or

@ This party is seeking a monetary judgment for more than $100,000.00 against another party,
including any attormey fees, penalties or punitive damages, but excluding interest and costs (see
C.R.C.P.16.1(c)), or

U Another party has previously stated in its cover sheet that C.R.C.P. 16.1 does not apply to this case.

3. W This party makes a Jury Demand at this time and pays the requisite fee. See C.R.C.P. 38. (Checking

this box is optional.)

Date: April 24, 2009 s/ Robert M. Liechty

Signature of Party or Attorney for Party

NOTICE

¥" This cover sheet must be filed in all District Court Civil (CV) Cases. Failure to file this cover sheet is not a jurisdictional

defect in the pleading but may result in a clerk’s show cause order requiring its filing.

v This cover sheet must be served on all other parties along with the initial pleading of a complaint, counterclaim, cross-

claim, or third party complaint.

v This cover sheet shall not be considered a pleading for purposes of C.R.C.P. 11.

JDF 601 7/04 DISTRICT COURT CIVIL (CV) CASE COVER SHEET FOR INITIAL PLEADING OF

COMPLAINT, COUNTERCLAIM, CROSS-CLAIM OR THIRD PARTY COMPLAINT




PDF Page 194

DISTRICT COURT, CITY AND COUNTY OF DENVER

STATE OF COLO © EFILED Document )
CO Denver Cou‘lﬁ\&%&h@f W tanIB o PM
Court Address: 1437 Bannock Street Filing Date: Apr 14 2009 1:50PM MDT
Filing 1D: 24662806
Denver’ Colorado 80202 Review Clerk: Stacy Shaul

720-865-8307

Plaintiff: MURRY SALBY

Defendant: UNIVERSITY OF COLORADO, ACQURT USE ONLY 4
PROVOST PHILLIP DiSTEFANO,
and JOHN DOES.

Attorney: Robert M. Liechty, No. 14652

Sean J. Lane, No. 32000 Case No.: 09-CV-__
CROSS & LIECHTY, P.C.

Address: 400 South Colorado Blvd., Suite 900 )
Denver, CO 80246 Div.: Ctrm:

Phone No. (303) 333-4122

SUMMONS

THE PEOPLE OF THE STATE OF COLORADO
TO THE DEFENDANTS NAMED ABOVE:

You are hereby summoned and required to file with the Clerk of this Court an answer or
other response to the attached Complaint. If service of the Summons and Complaint was made
upon you within the State of Colorado, you are required to file your answer or other response within
20 days after such service upon you. If service of the Summons and Complaint was made upon you
outside of the State of Colorado, you are required to file your answer or other response within 30
days after such service upon you.

If you fail to file your answer or other response to the Complaint in writing within the
applicable time period, judgment by default may be entered against you by the court for the relief
demanded in the Complaint, without any further notice to you.

The following documents are also served with this Summons: Complaint and Civil Case
Cover Sheet.

Dated: April 14, 2009 CROSS & LIECHTY, P.C.

By: s/ Robert M. Liechty
Robert M. Liechty, #14652
ATTORNEYS FOR PLAINTIFF
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STATE OF COLORADO )
) ss.
COUNTY OF )
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I declare under oath that I served this SUMMONS on

in County on
at . o’clock m. at the following
(Date) (Time)
location:
[] by (State Manner of Service)
[] I'am over the age of 18 years and am not intereéted in nor a party to this case.

Signed under oath before me on

Name

Notary Public *
County
My Commission Expires:

* Notary should include address and expiration date of commission.

Date
[] Private process server

[]  Sheriff,

Fee

$

Mileage
$
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