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STUPULATED MOTION TO DISMISS WITH PREJUDICE 

The Parties submit the following Stipulated Motion to Dismiss With Prejudice. 

The University and Plaintiff have resolved and settled all issues between them 
and as part of their agreement stipulate that this lawsuit be dismissed with prejudice, 
each party to bear its own fees, costs and expenses. 

WHEREFORE, the parties respectfully request that this action and all claims 
herein be dismissed with prejudice. 

Respectfully submitted this 27th day of January, 2010. 

CROSS & LIECHTY, P.C. OFFICE OF UNIVERSITY COUNSEL 

Isl Robert M. Liechty Isl David P. Temple 

Robert M. Liechty, #14652 David P. Temple, #13499 

Attorney for Plaintiff Attorney for Defendant University of Colorado 

SENTER GOLDFARB & RICE LLC 

Isl Thomas S. Rice 

Thomas S. Rice, #9923 
Attorney for Defendant DiStefano 

In accordance with C.R.C.P. 121 §1-26(9) a printed copy of this document with signatures is being 

maintained by the filing party and will be made auailable for inspection by other parties or the Court 

upon request. 
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STUPULA TED MOTION TO DISMISS WITH PREJUDICE 

The Parties submit the following Stipulated Motion to Dismiss With Prejudice. 

The University and Plaintiff have resolved and settled all issues between them 
and as part of their agreement stipulate that this lawsuit be dismissed with prejudice, 
each party to bear its own fees, costs and expenses. 

WHEREFORE, the parties respectfully request that this action and all claims 

herein be dismissed with prejudice. 

Respectfully submitted this 27111 day of January, 2010. 

CROSS & LIECHTY, P.C. OFFICE OF UNIVERSITY COUNSEL 

/s/ Robert M. Liechty /s/ David P. Temple 

Robert M. Liechty, #14652 David P. Temple, #13499 

Attorney for Plaintiff Attorney for Defendant University of Colorado 

SENTER GOLDFARB & RICE LLC 

/s/ Thomas S. Rice 

Thomas S. Rice, #9923 
Attorney for Defendant DiStefano 

In accordance with C.R.C.P. 121 §1-26(9) a printed copy of this document with signatures is being 

maintained by the filing party and will be made available for inspection by other parties or the Court 

upon request. 

2 

PDF Page 5



... ,, ....... .,.~ 

DISTRICT COURT 

EFILED Document 
CITY AND COUNTY OF DENVER, COLORADO CO Denver l(;};fi1'i!Y1iJRiJ!WeO'Jr't zHW Jj):40 Ai 

Filing Date: Jan 12 2010 8:40AM MST 
Filing ID: 28954580 
~ ~· . . ~ -

Plaintiff(s): MURRY SALBY --- - - --· - c::> - -

Case Number: 09CV3789 
Defendant(s): UNIVERSITY OF COLORADO, et al Courtroom 7 

SHOW CAUSE ORDER 

THIS MATTER is before the Court, sua sponte. 

The Parties are hereby ORDERED to show cause in writing within thirty (30) days 
of this date why the matter should not be dismissed for failure to comply with one or more 
of the following: . 

1. The Court's Delay Reduction Order and/or Alternate Dispute Resolution Order. 
2. Failure to prosecute. C.R.C.P. 4l(b)(2) andC.R.C.P. 121Section1-10. 
3. Failure to file pleadings pursuant to C.R.C.P. 16. 

In the absence of such showing, the case will be dismissed without prejudice and 
without further notice. Costs shall be awarded pursuant to C.R.S. 13-16-113(1). 

DATED: January 12, 2010 

cc: Counsel of Record 

BY THE COURT: 

Anne M . Mansfield 
District Court Judge 
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DENIED Movant shall serve copies of this ORDER on 
any pro se parties, pursuant to CRCP 5, and 
file a certificate of service with the Court 
within 10 days. 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO 
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Plaintiff: 

Defendants: 

1437 Bannock Street 
Denver, Colorado 80202 
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PROVOST PHILLIP DiSTEFANO, 
and JOHN DOES. 
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ANNE MANSFIELD 
District Court Judge 
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Review Clerk: Angie D Guenther 

..t. COURT USE ONLY ..t. 

Case No.: 09-CV-3789 

Attorneys for Plaintiff: 

Address: 

Phone No. 
e-mail: 

Robert M. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 
7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 
(303) 333-4122 
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Division 7 

MOTION TO RECONSIDER 

Plaintiff Murry L. Sal by, by and through his attorney Robert M. Liechty of CROSS & 
LIECHTY, P.C., moves this Court to reconsider its order of October 28, 2009, dismissing the 
federal claims against defendant DiStefano as follows: 

1. This motion concerns the dismissal of the fourth amendment, 14th amendment, 
and first amendment claims against Mr. Distefano. 

2. This Court dismissed the fourth amendment claim on two grounds. First, this 
Court found that Professor Salby's personal property was returned to hirn (or he at least had 
access to it). That is incorrect. As he said in his affidavit, his lab was dismantled and destroyed 
so that the computers did not function. See his original affidavit, reattached hereto, iJ 6. Because 
his computers could not function, he could not retrieve information stored on them. He asked for 
a copy of the files that were stored on his computers in December and in January, but his 
requests were ignored (possibly because since the computers would not function, it was 
impossible to comply with his request). Id., if 7. Although Mr. Distefano may have presented 
evidence to the contrary, this simply establishes a factual dispute. On a motion for summary 
judgment "all doubts as to whether a triable issue of fact exists must be resolved against the 
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moving party." Bayou Land Co. v. Talley, 924 P.2d 136, 151 (Colo. 1996). Therefore, the 
issue of fact as to whether Professor Sal by had access to his prope1iy must be resolved against 
Mr. Distefano. 

3. This Court also said that Professor Sal by cited no law indicating that Mr. 
Distefano's actions violated the Fourth Amendment. That is incorrect. Professor Salby relied 
upon O'Connor v. Ortega, 480 U.S. 709, 719-20 (1987),1 which concerned the search of a 
medical professor's office. The U.S. Supreme Court stated that the search had to be reasonable 
under the Fourth Amendment. Given that Professor Salby's property was destroyed when the 
computers were made nonfunctional, there is at least a factual question as to whether this was 
reasonable. 

4. This Court then held that it was not convinced that Professor Salby presented 
sufficient evidence that he was constructively discharged, thus making it unnecessary to provide 
any process. However, Professor Salby stated the following: 

I retired because my laboratory had been destroyed and my professional records had 
either been reduced to a state of disarray or resided on computers and archrival tapes that 
were made inaccessible. During that same period, I also discovered that my students 
were not allowed to emoll in my classes. Consequently, I had no choice but to leave the 
University. 

See affidavit, ii 10. The law of constructive discharge is set out in Price v. Boulder Valley 
School District, 782 P.2d 821 (Colo. App. 1989), aff'd, Boulder Valley School District v. Price, 
805 P.2d 1085 (Colo. 1991). Price concerned the constructive discharge ofa teacher as a 
predicate to a due process claim under§ 1983, substantially the same claim as herein. Mr. Price 
began teaching in 1967 and was asked to resign in 1979. The pertinent facts are as follows: 

In 1975, Price was diagnosed as manic-depressive. He suffered an emotional 
breakdown in the summer of 1979, having undergone, in 1978, the death by cancer of his 
former wife, . and his assumption of the custody of their two minor children. 

Beginning in the 1978-79 school year and continuing into the 1979-80 school year, 
Price began seriously to neglect certain job duties. Specifically, he failed to take 
attendance and post absence lists, failed to prepare required lesson plans and course 
outlines, failed to prepare a record student grades, and a failed to return a grade book and 
the keys to the school at which he had taught in 1978-79. [His principal] Zeckser 
received several complaints from both parents and students regarding Price. Repeated 
oral and written directives by Zeckser did not result in correction of the deficiencies in 
Price's performance. 

See the Court of Appeals recitation of facts, 782 P.2d at 823. Mr. Price and his principal had a 
meeting in October, 1979, in which they discussed Mr. Price's personal and psychological 

1 See his Response, page 6, ~ 2 and 3. 

2 

PDF Page 8



problems. Approximately one week later, Mr. Zeckser presented a letter of resignation to Mr. 
Price which Mr. P1ice eventually signed after repeated requests by Mr. Zeckser. Id. Mr. Price 
testified that he did not voluntarily resign because he felt he had no real alternative but to sign 
the letter. Id. The key issue was whether he was forced out or voluntarily resigned. 

5. The question of constructive discharge was given to a jury who found in favor of 
Mr. Price. The Colorado Court of Appeals held that it was error for the trial court to have a 
granted judgment notwithstanding the verdict in favor of the school on this issue and held that 
the jury could find there was a constructive discharge under these facts. Id., at 824. 

For a constructive discharge to be demonstrated, there must be a showing that there 
was deliberate action on the part of the employer which made the employee's working 
conditions, or allowed them to become, so difficult or intolerable that the employee had 
no other choice but to resign. 

Id. The court concluded that because the principal drafted the letter of resignation and presented 
it to Mr. Price on several locations until he finally signed the letter, this "militates against the 
voluntariness of Price's resignation, and in favor of the imposition of intolerable working 
conditions." Id., at 825. Professor Salby's case is worse-he had no lab, no office and no 
students. What was he to do? 

6. The Colorado Supreme Court affirmed, citing the following legal standard: 

... [A] constructive discharge depends upon whether a reasonable person under the 
same or similar circumstances would view the new working conditions as intolerable, and 
not upon the subjective view of the individual employee .... To prove a constructive 
discharge, a plaintiff must present sufficient evidence establishing deliberate action on 
the part of an employer which makes or allows an employee's working conditions to 
become so difficult or intolerable that the employee has no other choice but to resign. 

* * * * * 
The trial court's basis for granting JNOV was that a reasonable jury could not have 

found that Zeckser took deliberate action to make the working conditions intolerable as 
required for a constructive discharge. The court of appeals reversed, stating that the jury 
could have reasonably concluded that. Zeckser's actions were deliberate and calculated to 
deprive Price of his employment without resort to the hearing to which he was entitled. 

* * * * * 
Viewing the evidence in the light most favorable to Price, a reasonable jury could find 
that Price had been constructively discharged. 

805 P .2d at 1088 (citations and internal quotations omitted). Under Price, there is at least a 
factual issue as to whether the destruction of Professor Salby's lab and not allowing students to 
enroll his classes would cause him to resign. 
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7. Finally, this Court dismissed the first amendment claim upon grounds that there 
was no causal nexus between the filing of the grievance and the seizure of Professor Salby's lab. 
However, the Committee's letter to Mr. Distefano, upon which the seizure herein was based, 
specifically referred to the National Science Foundation's February, 2005, inquiry into matters 
regarding Professor Salby (which were a continuation of his initial complaints). Additionally, 
Professor Salby referred to this ongoing dispute in his letter to Mr. Distefano. See affidavit, ~ 
11. Although he could not conclusively prove the causal nexus at this time, evidence indicated 
that such a causal nexus exists and, pursuant to Rule 56(f), he asked in his affidavit for additional 
discovery on this point. See affidavit, iJ 11. Therefore, it was error to dismiss this claim without 
allowing discovery. 

WHEREFORE, plaintiff Salby respectfully requests that this Court reconsider its order 
dismissing the federal claims against Mr. Distefano. 

Respectfully submitted this November 9, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechtv 
Robert M. Liechty 
Email: rliechty@crossliechty.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 9, 2009, a true and correct copy of the foregoing 
MOTION TO RECONSIDER was served upon the following persons as indicated below: 

Thomas S. Rice, Esq. 
Courtney B. Kramer, Esq. 
SENTER GOLDFARB & RICE, L.L.C. 
1 700 Broadway, Suite 1700 
Denver, Colorado 80290 
Attorneys for Defendant DiStefano 

David P. Temple, Esq. 
Senior Associate University Counsel 
Office of University Counsel - Litigation 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
Attorneys for Defendant C. U 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-320-0210 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-860-5650 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

Duly signed original on file in the offices of Cross & 
Liechty, P. C. 

s/ Kelsey Ihrig 
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Court: CO Denver County District Court 2nd JD 

Judge: Anne M Mansfield 

File & Serve 
Transaction ID: 27962113 

Current Date: Dec l 0, 2009 

Case Number: 2009CV3789 

Case Name: SALBY, MURRY vs. UNIV OF COLO et al 

Court Authorizer: Anne M Mansfield 

Court Authorizer 
Comments: 

The prima1y purpose of a motion to amend judgment or for new trial is to give the coutt an opportunity to coITect 
any errors that it may have had. See In re Jones, 668 P.2d 980 (Colo. App. 1983). After review of Plaintiffs 
Motion, the Court finds that no new legal or factual issues have been rai sed which would cause the Court to 
amend its prior ruling . 

Isl Judge Anne M Mansfield 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STA TE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

V. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: Thomas S. Rice,# 9923 
Courtney B. Kramer, # 40097 

Address: Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 

Phone No.: 303-320-0509 
Fax No.: 
E-mail: 

303-320-0210 
trice@sgl'llc.com 
ckramer@sgrllc.com 

L1'iL1'LJ 

co DenvePcSfhiij-lf}isfffcf'cilffrt'1riQOjr):l7 PM 
Filing Date: Nov 19 2009 3:17PM MST 
Filing ID: 28138781 
Review Clerk: Sean McGowan 

A COURT USE ONLY A 

Case Number: 09 CV 3789 

Div.: 7 

RESPONSE IN OPPOSITION TO MOTION TO RECONSIDER 

Defendant, PHILIP DISTEFANO ("DiStefano"), by his attorneys, THOMAS S. RICE 
and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE~ L.L.C., 
hereby submits the follo,,ving Response in Opposition to Motion to Reconsider: 

1. Plaintiff's Motion to Reconsider in essence argues that the Comt should re-
evaluate. the very same facts and law already presented to reach an opposite result. Such is a 
wasteful exercise v.rhich is neither procedurally sound, nor substantively supported by the record. 

2. Plaintiffs motion to reconsider the summary judgment determination must be 
characterized as a motion for new trial under C.R.C.P. 59(d). See Bowlen v. Federal Deposit Ins. 
Co1p. , 815 P.2d 1013, 1015 (Colo. Ct. App. 1991). The primary purpose of a nfotion for a new 
trial is to give the comi an opportunity to correct any legal errors it may have made, In re 
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ivfarriage qj'Jones, 668 P.2d 980, 981 (Colo. Ct. App. 1983), or to evaluate newly discovered 
evidence. Aspen <'-J'kiing Co v. Peer, 804 P.2d l 66, 172 (Colo. 1991 ). Here, neither of these 
circumstances is presented. 

3. Plaintiff irnproperly uses his Motion to I~cconsider to ask the Cou'rt to '"'re ~ think'~ 

that ·which the Court has already analyzed. Johnsonv. City of Richmond, 102 F.R.D. 623, 623-
24 (D.C. Va. 1984). A motion to reconsider is not proper where a litigant merely complains 
about the decision rendered against him. When ·'the plaintiff has brought up nothing new ... 
[the Court] has no proper basis upon which to alter or amend the judgment previously entered." 
Durken v. Taylor, 444 F.Supp. 879, 889 (E.D. Va. 1977). A fundamental prerequisite to a 
motion for reconsideration is that the party seeking reconsideration must demonstrate that the 
case's outcome would be different if the motion for reconsideration is granted. Wright ex rel. 
Trust Co. of Kansas v. Abbot/ Laboratories, Inc., 259 F.3d 1226, 1236 (I 0th Cir. 200 I). 

4. After DiStefano asserted the defense of qualified immunity, the heavy burden 
shifted to PlaintiJT to demonstrate that (l) DiStefano's actions violated a constitutional or 
statutory right and (2) the right was clearly established at the time such that reasonable persons 
in Di Stefano's position would have knO\vn hi s .conduct violated that right. 1\.1igneaul1 v. Peck, 
158 F.Jd 1131, 1139 (10th Cir. 1998) (citing Clanron v. Cooper, 129 F.3d 1147, 1153 (10th Cir. 
1997)). "Jr the plaintiff fails to carry either part of his two-part burden, the defendant is entitled 
to qualified immunity." Migneault, 158 F.3d at 1139. Thus, the burden was squarely placed on 
Plaintiff to bring forth facts and law to show that DiStefano violated his clearly established 
constitutional rights. Barring such a showing, DiStefano was and is entitled to qualified 
immunity from Plaintiff's lawsuit just as the Court has ruled. 

5. Jn seeking to buttress his Fourth Amendment claim, Plaintiff argues that 
()'Connor v. Ortega, 480 U.S. 709 (1987) constitutes clearly established law that Di Stefano 's 
limited actions in this matter violated the Fourth Amendment. [Pl. Motion at p. 2.] 0 'Connor 
involved the reasonableness of a search of a medical professor's office and is readily 
distinguishable. 480 U.S. at 712-15. In that case, the defendant's direct involvement included 
placing plaintiff on administrative leave, prohibiting him from returning to the hospital, 
organizing a specific committee to investigate misconduct, and authorizing the office search with 
no prior notice to plaintiff. id. Here, Plaintiff never alleged or provided evidence that Di Stefano 
searched the office, authorized a search of the office contents, or violated Plaintiff's expectation 
of privacy. Regardless, 0 'Connor does not clearly establish that a government actor's 
discretionary conduct in accepting a committee's recommendations results in a violation of 
Plaintiffs constitutional rights. Plaintiff has not met hi s hea vy burden to pierce DiStefano's 
qualified immunity because he has failed to bring forth any facts showing that DiStefano 
illegally searched his office, illegally destroyed his property, or personally condoned or 
authorized same. Plaintiff also fails in his burden because he has shown no Jaw demonstrating 
that DiStefano's actions in accepting a duly constituted committee's recommendations to bar the 
professor from his office violated any clearly established constitutional right. 

2 
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6. Further, Plaintiff attempts to support his Fourteenth Amendment Due Process 
claim with the assertion that Price v. Boulder Valley Sch. Dist. R-2, 782 P.2d 821 (Colo. Ct. App. 
1989) is substantially the same as this case \Vith regard to Plaintiff s claim of constructive 
discharge [PL Motion at p. 2]. In Price, the Court held that "the essential question [with regard 
to constructive discharge] is v,thether the employer's awareness of the employee's condition was 
sufficient to enable the trier of fact to conclude that the employer's actions were of a deliberate 
character." Price, 782 P.2d. at 824. (Emphasis added). The Court fotmd plaintiff s resignation 
involuntary due to a number of factors including plaintiff' s \.Veakened mental condition and the 
fact that plaintiff did not draft the resignation letter but was presented with the letter on several 
occasions by defendant. Jd. at 823-24. Here, Plaintiff has presented no evidence of any conduct 
by DiStefano which constitutes deliberate action calculated to deprive Plaintiff of his 
employment. Id. at 825. Indeed, Plaintiff fails to provide any evidence tying DiStefano to the 
creation of an alleged hostile work envi ronment. Conlrary 10 Plaintiffs allegation, Price does 
not provide clearly established law that a government actor's limited conduct creates a hostile 
environment in violation of the Fourteenth Amendment. More importantly, the entire concept of 
an alleged deprivation of pre-termination due process is nonsensical on its face when it is the 
employee \:vho resigned his post (simply stated: how can any pre-termination process be 
provided when it is plaintiff who leaves his post?). Here again, Plaintiff has not met his heavy 
burden as he shows neither fact nor law implicating DiStefano in any violation of clearly 
established constitutional rights. 

7. Lastly, Plaintiff argues in support of his First Amendment Retaliation claim by 
suggesting that there might be some causal link between Di Stefano ' s actions in accepting the 
committee· s recommendations and the Plaintiffs decade old grievance (of which DiStefano has 
affied he had no knowledge) that can perhaps be found if he be allowed to conduet discovery . 
This approach ignores the entire thrust of the qualified immunity doctrine. Public officials such 
as Di Stefano \Vho act in discretionary roles are protected from the burdens of non-stop litigation 
regarding their decisions unless and to the extent that a plaintiff can show that there is real merit 
to his claim. Hoping and praying that discovery might unearth some supporting evidence is 
wholly non-responsive to the qualified immunity motion. Indeed , such an argument only serves 
to highlight why the case is properly dismissed. 

8. ln conclusion, procedurally Plaintiff must present adequate grounds for requesting 
reconsideration and bring forth evidence that the outcome of the motion for summary judgment 
is improper. Plaintiff fail s to meet his burden. Plaintiff's renewed factual asse rtions are not 
material to the issue of qualified immunity and do not pertain to DiStefano's liability with 
respect to the federal claims alleged against him. Specifically, Plaintiff cannot establish facts 
overlooked by the Court, cannot provide new evidence that ties DiStefano to these claims, and 
cannot identify clearly established law holding that the discretionary actions of a University 
Provost in accepting a committee's recommendations violate constitutional rights. 

,., 
j 

PDF Page 15

John Mashey
Highlight



Court: 
WHEREFORE, for the reasons stated herein, DiStefano respectfully requests that this 

A. Denying Plaintiffs Motion to Reconsider the Court' s Order dated October 28, 
2009; 

B. Gran ting DiStefano his attorney fees necessitated in responding to this motion; 
and 

C. Ordering such other and further relief as the Co mt deems just <md proper. 

Respectfully submitted, 

SENTER GOLDFARB & RlCE, L.L.C. 

~i~e 
Thomas S. Rice, # 9923 

- -~ ,.- .. -.. - ···--:'.;::-;< 1'0A~ A 

By _JL_ e . foe~ ~ - ~ ' · ~ ' 
Courtney B. Krame{ # 4 097 
1700 Broadway, St~l-f 0 
Denver, CO 80290 
Telephone: 303-320-0509 
Facsimile: 303-320-02 I 0 
Attorneys.fbr Defendant Philip DiSte/(mo 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 19th day of November, 2009, a true and correct copy 
of the above and foregoing DEFENDANT DISTEFANO'S RESPONSE IN OPPOSITION 
TO MOTION TO RECONSIDER was electronically filed with the Court and served upon all 
counsel via LexisNexis File and Serve, addressed to: 

Robert M. Liechty, Esq. 
rl iechtvilO.crossliechty .corn 

David P. Temple, Esq. 
Da vid. tcmpler(1\~ u .cdu 

[)0 39 345~ 

5 

Wendy L. M 
Legal Secretary 
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RFfLF'.D nncument 

DISTRJCT COURT, CITY AND COUNTY OF DENVER, 
co Denver1Chl7ilf)l1Df~ttitr~rt'Znlrj'Jj 1 

Filing Date: Nov 9 2009 3:14PM MST 
STATE OF COLORADO Filing ID: 27962113 

Review Clerk: Orathay Khiem 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, .._COURT USE ONLY.._ 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Case No.: 09-CV-3 789 

Attorneys for Plaintiff: Division 7 
Robert M. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 

Address: 7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 

Phone No. (303) 333-4122 
e-mail: rliechtv@crossliechtv.com 

MOTION TO RECONSIDER 

Plaintiff Murry L. Salby, by and through his attorney Robert M. Liechty of CROSS & 
LIECHTY, P .C., moves this Court to reconsider its order of October 28, 2009, dismissing the 
federal claims against defendant DiStefano as follows: 

1. This motion concerns the dismissal of the fourth amendment, 14th amendment, 
and first amendment claims against Mr. Distefano. 

2. This Court dismissed the fourth amendment claim on two grounds. First, this 
Court found that Professor Salby's personal property was returned to him (or he at least had 
access to it). That is incorrect. As he said in his affidavit, his lab was dismantled and destroyed 
so that the computers did not function. See his original affidavit, reattached hereto, ii 6. Because 
his computers could not function, he could not retrieve information stored on them. He asked for 
a copy of the files that were stored on his computers in December and in January, but his 
requests were ignored (possibly because since the computers would not function, it was 
impossible to comply with his request). Id., ii 7. Although Mr. Distefano may have presented 
evidence to the contrary, this simply establishes a factual dispute. On a motion for summary 
judgment "all doubts as to whether a triable issue of fact exists must be resolved against the 
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moving party." Bayou Land Co. v. Talley, 924 P.2d 136, 151 (Colo. 1996). Therefore, the 
issue of fact as to whether Professor Salby had access to his property must be resolved against 
Mr. Distefano. 

3. This Court also said that Professor Sal by cited no law indicating that Mr. 
Distefano's actions violated the Fourth Amendment. That is incorrect. Professor Salby relied 
upon O'Connor v. Ortega, 480 U.S. 709, 719-20 (1987),1 which concerned the search of a 
medical professor's office. The U.S. Supreme Court stated that the search had to be reasonable 
under the Fourth Amendment. Given that Professor Salby's property was destroyed when the 
computers were made nonfunctional, there is at least a factual question as to whether this was 
reasonable. 

4. This Court then held that it was not convinced that Professor Salby presented 
sufficient evidence that he was constructively discharged, thus making it unnecessary to provide 
any process. However, Professor Salby stated the following: 

I retired because my laboratory had been destroyed and my professional records bad 
either been reduced to a state of disarray or resided on computers and archrival tapes that 
were made inaccessible. During that same period, I also discovered that my students 
were not allowed to enroll in my classes. Consequently, I had no choice but to leave the 
University. 

See affidavit, iJ 10. The law of constructive discharge is set out in Price v. Boulder Valley 
School District, 782 P.2d 821 (Colo. App. 1989), aff'd, Boulder ValleySchool District v. Price, 
805 P.2d 1085 (Colo. 1991). Price concerned the constructive discharge of a teacher as a 
predicate to a due process claim under§ 1983, substantially the same claim as herein. Mr. Price 
began teaching in 1967 and was asked to resign in 1979. The pertinent facts are as follows: 

In 1975, Price was diagnosed as manic-depressive. He suffered an emotional 
breakdown in the summer of 1979, having undergone, in 1978, the death by cancer of his 
former wife, and his assumption of the custody of their two minor children. 

Beginning in the 1978-79 school year and continuing into the 1979-80 school year, 
Price began seriously to neglect certain job duties. Specifically, he failed to take 
attendance and post absence lists, failed to prepare required lesson plans and course 
outlines, failed to prepare a record student grades, and a failed to return a grade book and 
the keys to the school at which he had taught in 1978-79. [His principal] Zeckser 
received several complaints from both parents and students regarding Price. Repeated 
oral and written directives by Zeckser did not result in correction of the deficiencies in 
Price's performance. 

See the Court of Appeals recitation of facts, 782 P .2d at 823. Mr. Price and his principal had a 
meeting in October, 1979, in which they discussed Mr. Price' s personal and psychological 

1 See his Response, page 6, '1f 2 and 3. 
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problems. Approximately one week later, Mr. Zeckser presented a letter of resignation to Mr. 
Price which Mr. Price eventually signed after repeated requests by Mr. Zeckser. Id. Mr. Price 
testified that he did not voluntarily resign because he felt he had no real alternative but to sign 
the letter. Id. The key issue was whether he was forced out or voluntarily resigned. 

5. The question of constructive discharge was given to a jury who found in favor of 
Mr. Price. The Colorado Court of Appeals held that it was error for the trial court to have a 
granted judgment notwithstanding the verdict in favor of the school on this issue and held that 
the jury could find there was a constructive discharge under these facts. Id., at 824. 

For a constructive discharge to be demonstrated, there must be a showing that there 
was deliberate action on the part of the employer which made the employee's working 
conditions, or allowed them to become, so difficult or intolerable that the employee had 
no other choice but to resign. 

Id. The court concluded that because the principal drafted the letter of resignation and presented 
it to Mr. Price on several locations until he finally signed the letter, this "militates against the 
voluntariness of Price's resignation, and in favor of the imposition of intolerable working 
conditions." Id., at 825. Professor Salby' s case is worse- he had no lab, no office and no 
students. What was he to do? 

6. The Colorado Supreme Court affirmed, citing the following legal standard: 

... [A] constructive discharge depends upon whether a reasonable person under the 
same or similar circumstances would view the new working conditions as intolerable, and 
not upon the subjective view of the individual employee .... To prove a constructive 
discharge, a plaintiff must present sufficient evidence establishing deliberate action on 
the part of an employer which makes or allows an employee's working conditions to 
become so difficult or intolerable that the employee has no other choice but to resign. 

* * * * * 
The trial court's basis for granting JNOV was that a reasonable jury could not have 

found that Zeckser took deliberate action to make the working conditions intolerable as 
required for a constructive discharge. The court of appeals reversed, stating that the jury 
could have reasonably concluded that Zeckser's actions were deliberate and calculated to 
deprive Price of his employment without resort to the hearing to which he was entitled. 

* * * * * 
Viewing the evidence in the light most favorable to Price, a reasonable jury could find 
that Price had been constructively discharged. 

805 P.2d at 1088 (citations and internal quotations omitted). Under Price, there is at least a 
factual issue as to whether the destruction of Professor Salby's lab and not allowing students to 
enroll his classes would cause him to resign. 
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7. Finally, this Court dismissed the first amendment claim upon grounds that there 
was no causal nexus between the filing of the grievance and the seizure of Professor Salby's lab. 
However, the Committee's letter to Mr. Distefano, upon which the seizure herein was based, 
specifically referred to the National Science Foundation's February, 2005, inquiry into matters 
regarding Professor Salby (which were a continuation of his initial complaints). Additionally, 
Professor Salby referred to this ongoing dispute in his letter to Mr. Distefano. See affidavit, ~ 
11. Although he could not conclusively prove the causal nexus at this time, evidence indicated 
that such a causal nexus exists and, pursuant to Rule 56(f), he asked in his affidavit for additional 
discovery on this point. See affidavit, if 11. Therefore, it was error to dismiss this claim without 
allowing discovery. 

WHEREFORE, plaintiff Salby respectfully requests that this Court reconsider its order 
dismissing the federal claims against Mr. Distefano. 

Respectfully submitted this November 9, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechty 
Robert M. Liechty 
Email: rliechty@crossliechty.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 9, 2009, a true and correct copy of the foregoing 
MOTION TO RECONSIDER was served upon the following persons as indicated below: 

Thomas S. Rice, Esq. 
Courtney B. Kramer, Esq. 
SENTER GOLDFARB & RICE, L.L.C. 
1700 Broadway, Suite 1700 
Denver, Colorado 80290 
Attorneys for Defendant DiStefano 

David P. Temple, Esq. 
Senior Associate University Counsel 
Office of University Counsel - Litigation 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
Attorneys for Defendant C. U 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-320-0210 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-860-5650 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

Duly signed original on file in the offices of Cross & 
Liechty, P. C. 

s/ Kelsey Ihrig 
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DISTRICT COURT, CITY AND COUNTY OF DENVER, EFI LED Document 
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Filing Date: Nov 9 2009 3:l4PM MST 

Address: 143 7 Bannock Street 
Filing ID: 27962113 
Review Clerk: Orathay Khiem 

Denver, Colorado 80202 
Telephone: 720 865-8307 

Plaintiff: :tvfURR Y SALBY 

Defendants: UNNERSITY OF COLORADO, •COURT USE ONLY • 
PROVOST PHU.LIP DiSTEF ANO, 
and JOHN DOES . 

Case No.: 09-CV-3789 

Attorneys for Plaintiff: Division 7 
RobertM. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 

Address: 7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 

Phone No. (303) 333-4122 
e-mail: rliechtvra>.crossliechtv.com 

AFFIDAVIT OF MURRY SALBY 

I, Murry Salby, being of lawful age and duly sworn, state the following based on personal 
knowledge: 

1. From December, 2006, to August, 2007, I was on a sabbatical leave in Australia, 
which was approved by the University and conducted pursuant to University policy. While on 
leave, I was never contacted regarding the conflict of interest issues referenced in my complaint. 
However, a group from the University met with me jn February, 2006, and in June, 2006, 
before my sabbatical, when I provided the group with all the info1mation it requested. At that time, 
we communicated via e-mail. However, while in Australia, no one from the University contacted 
me concerning the issue via this e-mail address; hence, I had no idea if anything had come of it. 

L I returned to the University at the end of August~ 2007. No one from the University 
contacted me regarding any conflict of interest issue a11d I was not denied access to my laboratory. 
Nor was I told about, let alone asked to complete, the conflict-of-interest fom1 (the DEPA). 
During the p1ior year, my staff had resigned (due to lack of ftmding), leaving a backlog of work 
and correspondence that was overwhelming and I was attending to that. I was still unaware of 
any conclusions that the working group referenced in if 1 had reached, preliminary or otherwise, 
and I was tmaware that the matter had been refened to what I now know as the Conflict oflnterest 
Committee. 
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3. I received a letter dated September 19, 2007, from Mr. DiStefano stating that he had 
accepted the recommendations of the Committee (at the time, I did not know to what he was refen-ing) 
and that I was to provide to this Committee, by October 1, 2007, informatjon that the Committee had 
been seeking. Because I had no idea what he was talking about, I wrote a memo to Mr. DiStefano 
on September 28, 2007, stating that I did not know to what he was refelling_ I told Mr. Distefano 
that I had received no subsequent communication from the University since the summer of 2006. 
Because I did not know who was on the Committee, I asked Mr. DiStefano to have the Committee 
contact me, whereupon I would provide any additional material that the Committee desired. 

4. Neither Mr_ Distefano nor a11yone from the Conflict oflnterest Committee contacted me. 
Instead, on October 18, 2007, the University evicted me from my office and seized my laboratory. 
No one provided me a rationale for the seizure. With University police present to enforce the seizure, 
the University dismantled the facilities, including image-processing, interactive graphics, and video 
recording equipment. I was then locked out. My office contents were reduced to a state of disarray, 
packaged haphazardly into some 50 storage cartons. They were moved into a small storage area, 
\vhere there was not even enough room to open the contents, let alone to detem1ine what was where. 
This was my new office. 

5. Other personal property, including books, data, and professional records spanning 
my 30-yr career .• resided in the lab adjacent to my office_ Some of that property could not be located 
among the debris that remained after the seizure of the facilities. Nor was it found among the contents 
of the approximately 50 cartons into which my 30-yr career had been packaged. This property was never 
recovered. Among the equipment confiscated were several large computer platfonns, as well as a large 
array of computer disks and a1·chival tapes, on which my professional files and other intellectual prope1ty 
were stored. Included in this were teaching records, records from federal research, scientific publications, 
conference presentations, professional co1respondence to colleagues, to scientific journals, and to funding 
agencies for whom I served as a reviewer, and files from my graduate text, a new edition of·which had 
been invited by two international publishers. Around October 25, 2007, my department, the Depaitment 
of Atmospheric and Oceanic Sciences (A TOC), notified me that the computers on which that material 
was stored would no longer be accessible, even remotely. 

6. My lab was constrncted over two and a half decades. At the time it was seized, 
its facilities were contractually bound to an ongoing federal research project. As Principal lnvestigator, 
I was responsible for meeting the research obligations, which in tum relied upon those facilities . 
The technical facilities that were dismantled were the fruit of years of development, as wen as 
millions of federal research dollars that had been invested to integrate those facilities_ 
That development enabled those facilities to interact with one another and with the computer platforms 
through the use oflocally-developed software and programmable memory, which was no longer available. 
The University's actions on October 18 pennanently destroyed that functionality. Professional records 
spanning my 30-yr career, which supported teaching, research, and service to the scient.:ific community, 
were lik:ewise seized or destroyed. Most of the actions of October 18, 2007 were irreversible. 
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7. I contacted the departmental chair of ATOC regarding the above actions. He advised 
me that he had not even been consulted and, like me, had learned of the Univetsity's actions only 
when they occuned. I told him that the University had seized personal property, professional records 
supporting federal research, and property titled or copyrighted to other parties, requesting access. 
Then, and again later, I requested through my department that the University provide me with a copy 
of my files that were stored on the computers which had been seized. That request -vvas repeated in 
December and again in January, in my letter of resignation. My requests were ignored. 

8. After the seizure of my lab and office, I asked the ATOC department to clarify the 
circumstances. Because Mr. DiStefano's letter left me bewildered, and neither he nor anyone else 
responded to my September 28 letter, I asked ATOC to find out to what Mr. DiStefano was referring. 
After some investigating, ATOC obtained a copy of an e-mail that had been sent to me while I was 
living in Australia, but sent to an incorrect e-mail address. That e-mail address was not the one I used 
nor the one through which I had communicated previously with the group referenc.ed in ii 1 above. 

9. This mis-directed e-mail said that the University had installed anew policy while 
I was on sabbatical and instructed that faculty were to complete the DEPA fom1 on a University ·web site. 
However, the University's web site refused to permit me to log in. After repeated attempts, I had to 
contact the University's office ofIT services. Even they were unsuccessful. After numerous measures 
to the co1Tect the problem, the office ofJT services found it necessary to erase my account entirely 
and then reinstall it. l was then able to log in and complete the DEPA fonn online, a procedure that 
took only a few minutes. I never was told if the Committee reached a conclusion on whether there 
was a conflict of interest. By then, however, the damage had been done. 

lO. I retired because my laboratory had been destroyed and my professional records had 
either been reduced to a state of disarray OT resided on computers and archival tapes that were made 
inaccessible. During that same period, I also discovered that students were not allowed to enroll in 
my classes. Consequently, I had no choice but to leave the University. I did not retire voluntarily. 

11. I believe that Mr. Di Stefano had lrnowledge of my grievances filed in 1997 and 
in 2000. They alerted the University to its misuse of federal research funds, actions which 
ultimately led to a criminal investigation of the University by the National Science Foundation. 
As a result of those grievances and the subsequent criminal investigation, the University eventually 
released some $100,000 to my research projects, funds that it had previously refused to release. 
At that time, Mr. Di Stefano was in the upper echelon of University administration-he would have 
known of the release of the $100,000 and of the University corning under criminal investigation. 
T also referenced this dispute in my September 28 letter to Mr. DiStefm10. However, we need to 
investigate this to determine the full extent of what he knew. 
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~by 

I~ 
SUBSCRIBED AND SWORN to before me this _O_ day of July, 2009, by MwTy Salby 

as being trne and correct to the best of his knowledge, information and belief. 

WITNESS my hand and official seal. /~-r\ 
! '.· \ \ 

lt1H rJ \YI' 11191+ 
Justice of th~ Peace 

4 

PDF Page 26



District Court, City and County of Denver, Colorado 
1437 Bannock St. 
Denver, CO 80202 EFILED Document 

CO Denver ~o\Mlf lbl'1fi..'2frn)frt~i11¥1 
Filing Date: Oct 28 2009 5:57PM MDT 
Filing ID: 27790004 

Plaintiff: MURRY SALBY Review Clerk: Angie D Guenther 

v. A COURT USE ONLY A 

Defendants: UNIVERSITY OF COLORADO, 
PROVOST PHILIP DISTEFANO, and JOHN DOES. 

Case Number: 09CV3789 

Division: 7 

ORDER 

This matter is before the Court on Defendant Philip DiStefano's ("DiStefano") 
Motion for Summary Judgment, filed on June 15, 2009. The Court, having considered the 
response, the reply, the pleadings and file, and otherwise being sufficiently advised, finds 
and Orders as follows : 

BACKGROUND 

Murray Salby' s ("Sal by") claims against Distefano arise out of the employment 
relationship between Salby, a former professor at the University of Colorado, and the 
Regents of the University of Colorado ("University"). At all relevant times, DiStefano 
was the Provost and Executive Vice Chancellor for Academic Affairs for the Boulder 
campus of the University. As Provost, DiStefano was responsible for making final 
decisions concerning disciplinary actions for tenured faculty. In March 2007, while Sal by 
was employed at the University, the University requested that Salby complete certain 
conflict of interest reporting procedures. Sal by failed to comply in a manner that met the 
University's satisfaction, and the Conflict of Interest Committee ("Committee") 
recommended disciplinary action against Salby. Ultimately, DiStefano accepted the 
Committee's recommendation and commenced disciplinary action against Salby in 
September 2007. Salby subsequently announced his retirement and resigned from the 
University . 

In April 2009, Salby filed his Complaint, naming the University and DiStefano as 
defendants. Salby claims that DiStefano violated his First, Fourth, and Fourteenth 
Amendment rights under 42 U.S.C. §1983 and §1988, as well as the Colorado 
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Whistleblower Statute, Colo. Rev. Stat. §24.50.5-103 (2009), when DiStefano commenced 
disciplinary action against Salby and restricted his access to the University's lab. 
Di Stefano then filed a Motion for Summary Judgment, followed by Sal by' s Response and 
DiStefano' s Reply. The issue that the pa1iies ask the Court to resolve is whether the 
affirmative defense of qualified immunity bars Salby's 42 U.S .C. §1983 and §1988 claims 
against Di Stefano, thus requiring dismissal of these claims against DiStefano prior to the 
commencement of discovery. 

STANDARD OF REVIEW 

A motion for summary judgment shall be granted "if the pleadings, depositions, 
answers to interrogatories, and admissions on file, together with evidences, if any, show 
that there is no genuine issue as to any material fact and that that the moving party is 
entitled to judgment as a matter of law. " Colo. R. Civ. P. 56(c); Casev v. Christie Lodge 
Owners Ass 'n., Inc., 923 P.2d 365, 366 (Colo. App. 1996). The moving party has the 
burden of demonstrating the absence of a genuine issue of material fact. Ellerman v. Kite, 
625 P.2d 1006, 1008 (Colo. 1981). "All doubts as to whether a triable issue of fact exists 
must be resolved against the moving party." Bayou Land Co. v. Talley, 924 P.2d 136, 151 
(Colo. 1996). In his Motion, DiStefano asserts that there are no genuine issues of material 
fact because the affirmative defense of qualified immunity bars Salby 's claims against 
him 

DISTEFANO'S QUALIFIED IMMUNITY STATUS 

DiStefano's Motion for Summary Judgment focuses primarily on whether 
qualified immunity applies to DiStefano and bars Salby's claims against him DiStefano 
argues that Salby 's claims are barred because they arose out of a situation in which 
DiStefano, as a government official, acted within his discretionary authority when he 
accepted the Committee's recommendations for disciplinary action concerning Salby and 
restricted Salby's access to the University's research lab. DiStefano argues that he could 
not know that it would violate clearly established law for him to take these actions against 
Salby. This Court agrees with DiStefano 's argument. 

Qualified immunity protects government officials performing discretionary 
functions from liability if their conduct violates no "clearly established statutory or 
constitutional rights of which a reasonable person would have knO\vn." Harlow v. 
Fitzgerald, 457 U.S. 800, 818 (1 982). Generally, in order to defeat an assertion of 
qualified immunity, the plaintiff has the burden of proving that a government official, 
acting within his discretionary authority: (a) violated a constitutional or statutory right; 
and (b) that the infringed right at issue was clearly established at the time of the allegedly 
unlawful activity such that a reasonable individual in his position would have known his 
challenged conduct was illegal. See Martinez v. Carr, 479 F.3d 1291 , 1295 (10th Cir. 
2007); see also Pearson v. Callahan, 129 U.S. 808, 818 (2009). Lower courts are 
permitted to use discretion to determine which of the two prongs of the qualified 
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immunity analysis should be addressed first based on the particular circumstances of the 
case. Pearson, supra, at 818. 

Public policy favors the application of qualified immunity. Qualified immunity 
shields defendants from liability, but "is also intended to protect the defendant from the 
burdens associated with trial." Pueblo Neighborhood Health Centers. Inc. v. Losavio, 847 
F.2d 642, 645 (101

h Cir. 1988). Furthermore, it ensures that "insubstantial claims" will be 
resolved before discovery. Pearson, supra at 815. Trial courts are encouraged to resolve 
the issue of qualified immunity at the summary judgment level, rather than waiting until 
the close of discovery or beginning of trial. The question of whether qualified immunity 
should apply to any given defendant is "purely legal, and a court cannot avoid answering 
the question by framing it as factual. The court must first determine whether the actions 
defendants allegedly took are 'actions that a reasonable [person] could have believed 
lawful. ' If the actions are those that a reasonable person could have believed were lawful, 
defendants are entitled to dismissal before discovery." Workman v. Jordan, 958 F.2d 332, 
336 (1992). It is the Court's role to make a determination not only as to the applicable 
law, but as to "whether that law was clearly established at the time an action occurred. If 
the law at the time was not clearly established, an official could not reasonably be 
expected to 'know' that the law forbade conduct not previously identified as unlmvful. " 
Harlow v. Fitzgerald, supra at 818. 

The first prong of the test requires that the individual engaging in an alleged 
constitutional violation be a government official acting within his or her discretionary 
authority. Here, it is undisputed that Distefano was a government official during his time 
as Provost and Vice Chancellor of Academic Affairs at the University. Secondly, it is 
undisputed that the actions he took were within his discretionary authority when he 
adopted the recommendations of the Committee. See Defendant's Exhibit F-1; Plaintiff's 
Exhibit 3. Thus, this Court finds that the first prong of the qualified immunity test has 
been satisfied. The Court will now evaluate Salby's remaining claims utilizing the 
remaining two prongs of the qualified immunity test: by determining whether Di Stefano 
violated a clearly established Constitutional right, and whether a reasonable person in 
DiStefano's situation would have known that his actions violated such a right. 

SALBY'S FOURTH AMENDMENT CLAIM 

Salby alleges that DiStefano violated his Fourth Amendment rights when 
Di Stefano accepted the recommendations of the Committee by denying Sal by access to 
the research lab. Salby also claims that his personal property was seized and never 
returned to him, despite multiple requests . However, the evidence submitted in this case 
indicates otherwise. It is in disputed that the research laboratory was the property of the 
University, not the property of Sal by. See Defendant's Exhibit A-1 . Furthermore, the 
evidence shows that Salby was given an opportunity to recover any personal property that 
had been removed from the University laboratory. See Defendant's Exhibit D-1. Finally, 
Salby cites no law which would indicate that DiStefano ' s actions violated the law. Since 
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DiStefano' s actions did not violate clearly established law, the issue of whether he should 
have known that his actions violated clearly established law is moot. Accordingly, 
Salby's first claim fails as a matter of law. 

SALBY'S FOURTEENTH AMENDMENT CLAIM 

Sal by also claims that Di Stefano violated his procedural due process rights by 
depriving him of a post-termination hearing. However, the evidence submitted in this case 
indicates otherwise. First, Salby has provided no evidence to show that he was terminated 
from his position at the University . Rather, the evidence shows that Salby submitted a 
letter ofresignation and resigned from his position as a professor at the University. See 
Defendant's Exhibit A-3. Although Sal by argues that he was constructively discharged, 
the Court is not convinced. Merely calling a resignation a "constructive discharge" does 
not make it so. Since this Court finds that the evidence does not support a finding of 
wrongful termination in violation of Salby ' s due process rights, the analysis of whether 
DiStefano should have knovvn of this alleged violation is moot. Thus, Salby' s second 
claim fails as a matter oflaw. 

SALBY'S FIRST AMENDMENT CLAIM 

Additionally, Salby alleges that DiStefano violated his first amendment rights 
when, in retaliation for grievances Salby had filed against the University, DiStefano 
confiscated Salby's laboratory, personal effects, and records. This Court finds Salby's 
argument unpersuasive. First, as discussed previously, the affidavits reflect that the 
laboratory belonged to the University , and that Salby was given an opportunity to retrieve 
his personal belongings after he was denied access to the laboratory. See Defendant's 
Exhibit D-1. Second, even ifthe laboratory had belonged to Salby and his personal effects 
had not been returned, Salby still fails to show a causal nexus between the filing of a 
grievance ten years prior and the acts of Distefano in this case. There is no evidence 
showing that DiStefano knew of the grievances Salby had previously filed. Since Sal by 
fails to establish that DiStefano' s actions constitute a violation of clearly established first 
amendment law, the issue of whether Distefano should have known that his actions 
constituted a violation of clearly established law is once again moot. Thus, Salby's third 
claim fails as a matter of law. 

CONCLUSION 

This Court finds that DiStefano has met his burden to establish that qualified 
immunity applies. The undisputed facts reveal that DiStefano was a government official, 
and that he was acting within his discretionary authority when he accepted the 
recommendations submitted to him by the Committee. The majority of Salby' s proposed 
disputed facts relate to issues outside the qualified immunity analysis and do not impact 
DiStefano 's liability in this case. In order to show that an act violated clearly established 
law, a plaintiff must come forward with developed law under a similar factual scenario 
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which provides notice or fair warning to a defendant that his conduct was unlawful. See 
Hope v. Palzer, 536 U.S. 730, 739-40 (2002). Salby has presented no disputed material 
facts, nor cited any precedent showing that DiStefano acted outside of his discretion, 
violated Salby's constitutional rights, or should have known that his actions in this 
situation would violate clearly established law. 

The Court agrees with DiStefano's analysis and finds that DiStefano has met his 
burden of establishing the absence of a genuine issue of a material fact. See Ellerman v_ 
Kite, 625 P.2d at 1008. Therefore, the Court finds that summary judgment in favor of 
DiStefano is appropriate. Defendant's Motion for Summary Judgment is GRANTED, and 
Plaintiffs 42 U.S.C. §1983 and §1988 claims against DiStefano will be dismissed. 

DATED this 28th day of October, 2009. 

Cc: All parties via e-file. 

BY THE COURT 

Anne M. Mansfield 
District Court Judge 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff ( s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 
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DEFENDANT DISTEFANO'S REPLY 
IN SUPPORT OF SUMMARY JUDGMENT 

BASED UPON QUALIFIED IMMUNITY 

Defendant, PIDLIP DISTEFANO ("DiStefano"), by his attorneys, THOMAS S. RICE 

and COURTNEY B. KRAMER of the law finn SENTER GOLDFARB & RICE, L.L.C., and 

pursuant to C.R.C.P. 56, hereby submits the following Reply in Support of Motion for Summary 

Judgment Based Upon Qualified Immunity: 
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I. INTRODUCTION 

In order to avoid summary judgment, C.R.C.P. 56(e) requires a plaintiff to set forth 

specific facts through affidavits or other competent evidence "showing that a genuine issue for 

trial" exists. Further, "in a response to a motion for summary judgment, a party cannot rest on 

speculation, or on suspicion and may not escape summary judgment in the mere hope that 

something will tum up at trial." Conaway v. Smith, 853 F.2d 789, 794 (10th Cir. 1998) (internal 

citations and footnote omitted); see also, C.R.C.P. 56(e). "The mere possibility that a factual 

dispute may exist, without more, is not sufficient to overcome convincing presentation by the 

moving party" but rather some affirmative indication that the litigant's version of the relevant 

events is not fanciful is required. Conaway, 853 F.2d at 794. 

The Court may consider only admissible evidence when i:uling on a summary judgment 

motion. See, World of Sleep, Inc. v. La-Z-Boy Chair Co., 756 F.2d 1467, 1474 (10th Cir. 1985). 

Conclusory statements and testimony based merely on conjecture or subjective belief are not 

competent summary judgment evidence. See, Suncor Energy (USA), Inc. v. Aspen Petroleum 

Prods., Inc., 178 P.3d 1263, 1269 (Colo. Ct. App. 2007); see also, Western Innovations, Inc. v. 

Sonitrol Corp., 187 P.3d 1155, 1161 (Colo. Ct. App. 2008). 

Here, Plaintiff Murry Salby ("Salby") has not provided any evidence to create a genuine 

dispute of material fact sufficient to avoid summary judgment with respect to qualified immunity. 

The majority of Salby's proposed disputed facts speak to issues outside the qualified immunity 

analysis and do not bear on DiStefano 's liability in this matter. Salby has not presented disputed 

material facts that Di Stefano acted outside of his discretion, violated Salby' s constitutional rights, or 

2 

PDF Page 33



should have known that his limited actions in this matter would violate clearly established law. As 

such,.DiStefano should be dismissed from this case at the onset of this litigation. 

II. STATEMENT OF ADDITIONAL UNDISPUTED MATERIAL FACTS 

22. Jean Wylie ("Wylie"), Compliance Director for Conflicts of Interest and 

Commitment, sent correspondence to Salby requesting that Salby submit a Disclosure of 

External Professional Activities (DEPA). The first correspondence was sent to Salby' s 

University e-mail address on May 15, 2007. Another correspondence, identical in substance to 

the first, was mailed to Salby's home address when he did not respond. On June 22, 2007, Wylie 

emailed a similar letter to Salby's University e-mail address and to his private e-mail address. 

On June 25, 2007, Wylie mailed a substantially similar letter to Salby's home address. [See, 

Affidavit of Kelly Duong ("Duong"), Professional Research Assistant in the Department of 

Atmospheric & Oceanic Sciences, appended hereto as Ex. D-1, at ,-r 4; May 15, 2007 email to 

Salby, appended hereto as Attachment 1-D; May 29, 2007 letter to Salby, appended hereto as 

Attachment 2-D; June 22, 2007 email to Salby, appended hereto as Attachment 3-D; June 25, 

2007 letter to Salby, appended hereto as Attachment 4-D.] None of these communications were 

responded to by Salby. 

23. The implementation of the Conflict of Interest Committee's ("Committee") 

recommendations did not occur until approximately October 18, 2007 in order to provide Salby 

additional time to comply with the Committee ' s requests. At this time, Brian Toon ("Toon"), 

Chair of the Department of Atmospheric & Oceanic Sciences, and his staff initiated attempts to 

coordinate the move of Salby's office with Salby in order to ensure that Salby could obtain all of 

his personal property. [See, Affidavit of Brian Toon, appended hereto as Ex. E-1 , at ,-r,-r 3-4.] 
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24. Toon informed Salby on October 25, 2007, that he could identify all personal 

items in his former laboratory for return to him or for removal to his new office. [See, Ex. E-1, 

at if 6; October 25, 2007 email to Salby, appended hereto as Attachment 1-E.] 

25. Salby was uncooperative with the University's efforts to have Salby inspect the 

contents of his former laboratory and to remove non-research materials. However, Salby 

eventually met with Duong on December 15, 2007 to identify personal items and items requiring 

his access. Salby went through his belongings unsupervised and without an imposed time limit. 

Salby was allowed to remove any items from his office apart from research pertaining to his 

pending grant. [See, Ex. D-1, at ilil 7-10; Ex. E-1, at ilil 4-9; November 15, 2007 email to 

Duong, appended hereto as Attachment 2-E.] 

26. Salby was able to access his University-issued computer for non-research 

materials, including but not limited to teaching materials and e-mails. [See, Ex. D-1, at 'lf 10.] 

27. All non-research materials belonging to Salby were removed to Salby's new 

office, including personal property. Salby never informed Toon that he was missing personal 

property. [See, Ex. E-1, at i! 8.] 

28. Toon intended Salby to go through his laboratory unsupervised to determine what 

he believed was personal property and to take it with him. Salby was also invited to be present 

when the remaining contents were packed, but he declined. All unclaimed materials remain in 

storage, including the research data from the grant he was working on upon retirement. [See, Ex. 

E-1, at i! 9.] 

29. Pursuant to University policy, data and research generated pursuant to a grant 

award belong to the University and not the individual faculty member. All of Salby's grants, 
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including data generated in connection with research performed, are University property. Upon 

separation of employment, the University may (1) terminate the grant; (2) allow another 

University researcher to complete the work; or (3) allow the departing faculty member to take 

the grant with him. [See, Supplemental Affidavit of Russell Moore, appended hereto as Ex. F-1, 

at iii! 3-6; University Administrative Policy Statement regarding Intellectual Property, appended 

hereto as Ex. Attachment 1-F, at if 2.a.1.) 

III. ARGUMENT 

A. DiStefano is Entitled to Qualified Immunity. 

Salby has not met his burden to demonstrate that DiStefano violated clearly established 

law. He has provided no articulation of Tenth Circuit or United States Supreme Court precedent 

that could have put DiStefano on notice that his conduct herein was unlawful. See, Medina v. 

City and County of Denver, 960 F.2d 1493, 1497 (10th Cir. 1992). The numerous facts stated by 

Salby in support of his request to conduct discovery in this case all speak to issues outside of the 

qualified immunity analysis. The undisputed facts of this case indicate that DiStefano had every 

reason to believe his very limited actions in this situation were reasonable and constitutional. 

To defeat DiStefano's assertion of qualified immunity, the burden shifts to Salby to 

demonstrate that (1) DiStefano's actions violated a constitutional or statutory right, and (2) the 

right was clearly established at the time such that reasonable persons in DiStefano's position 

would have known his conduct violated that right. See, Garrett v. Stratman, 254 F.3d 946, 951 

(10th Cir. 2001) (citing Cruz v. City of Laramie, 239 F.3d 1183, 1187 (10th Cir. 2001)); see also, 

Migneault v. P eck, 158 F.3d 1131 , 1139 (10th Cir. 1998) (citing Clanton v. Cooper, 129 F.3d 

1147, 1153 (10th Cir. 1997)). "If the plaintiff fails to carry either part of his two-part burden, the 
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defendant is entitled to qualified immunity." Migneault, 158 F .3d at 1139. Salby has come 

forward with no arguments regarding qualified immunity, much less the required particularized 

showing that the law is sufficiently clear that DiStefano would have known his conduct was 

unconstitutional. See, Patrick v. Miller, 953 F.2d 1240, 1243 (10th Cir. 1992). Because Salby 

has come forward with no argument or evidence that could establish that DiStefano violated 

clearly established law, he is entitled to qualified immunity on all of Salby's federal claims. 

1. DiStefano 's Actions were Discretionary. 

Discretion is the essence of qualified immunity. Though discretion alone does not confer 

immunity, the existence of discretion is the first step in the analysis. See, Harlow v. Fitzgerald, 

457 U.S. 800, 818 (1982) (establishing that a government official taking discretionary acts is 

immune unless and to the extent that he violates clearly established law). The Provost at the 

University of Colorado is a government official whose job entails many discretionary functions, 

including the responsibility to accept or reject the recommendation of a faculty committee. [SUP 

at il 3.) 

"In order to receive qualified immunity, the public official 'must first prove that he was 

acting within the scope of his discretionary authority when the allegedly wrongful acts 

occurred.'" Lee v. Ferraro, 284 F.3d 1188, 1194 (11th Cir. 2002). DiStefano 's sole action in 

this case consisted of accepting the recommendations of the Committee. DiStefano, as 

established by the undisputed facts, did not implement the recommendations of the Committee or 

have any subsequent involvement concerning same. [SUF at iJ 19.) Though Salby cites Walker 

v. City of Denver, 720 P.2d 619 (Colo. Ct. App. 1986), for the proposition that qualified 

immunity is inapplicable when the governmental official goes beyond the scope of the law, 
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Salby fails to provide any support or facts for how DiStefano exceeded the scope of his 

discretion. Indeed, this argument constitutes unsupported speculation, which is insufficient to 

defeat summary judgment. It is undisputed that DiStefano accepted the recommendations as 

submitted by the Committee, and there is no case law rendering these recommendations as 

unconstitutional. 

2. DiStefano did not Violate Clearly Established Law. 

To demonstrate that an act violated clearly established law, Salby must come forward 

with developed law under a factual scenario similar to this case which provides notice or fair 

warning to DiStefano that his conduct was unlawful. See, Hope v. Pelzer, 536 U.S. 730, 739-40 

(2002). Salby must not simply show that the law is clearly established. He must also show facts 

that, if believed, would constitute a violation of that clearly established law. 

a. DiStefano did not Violate the First Amendment. 

In order to meet his burden on the First Amendment retaliation claim, Salby must prove a 

causal nexus between the claimed retaliatory conduct and the claimed protected speech. One 

such showing could be a close temporal proximity between the speech and the challenged action. 

However, when such temporal proximity does not exist, any presumed connection is weakened. 

See, Maestas v. Segura, 416 F.3d 1182, 1189 (10th Cir. 2005) (stating that a long delay between 

the speech and challenged conduct undermines any inference of retaliatory motive and weakens 

the causal link). Here, Salby bas not shown that DiStefano knew of the claimed protected speech 

(i.e. the grievances), nor that any adverse employment action occurred in close temporal 

proximity thereto. See, Maestas, 416 F.3d at 1189; see also, Deschenie v. Board. of Edu. of 

Cent. Consolidated School Dist. No. 22, 473 F.2d 1271 , 1277 (10th Cir. 2007). Indeed, Salby's 
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Response cites no facts showing a causal nexus between his prior grievances in 1997 and 2000 

and DiStefano's actions in accepting the Committee's recommendations. 

Salby' s blanket statement that he seeks additional discovery with regard to this matter is 

insufficient to overcome qualified immunity. [See, Pl. Response, pg. 7.] Salby may not rest on 

mere belief or speculation to support his allegations. Rather, it is his burden to provide 

competent evidence contradicting DiStefano's defense of qualified immunity. The undisputed 

facts demonstrate that DiStefano knew nothing of grievances filed by Salby in 1997 and 2000, 

prior to DiStefano ' s appointment as Provost in 2001. [SUF at ii 21.] Salby himself is not 

competent to testify to what DiStefano knew or did not know at the time he accepted the 

Committee's recommendations. [See, Exhibit 2 to Pl. Response, Salby Affidavit at ii 11.] 

Salby's reliance on the substance of his September 28, 2007 letter [Exhibit 4 to Pl. Response] is 

misplaced as DiStefano accepted the recommendations on September 19, 2008. Moreover, the 

passage of some seven to ten years between the purported protected speech and alleged adverse 

action is far too remote and tenuous to establish a causal connection. 

b. DiStefano did not Violate the Fourth Amendment. 

Salby argues that following the lead of another who acts unconstitutionally is not a valid 

defense. [See, Pl. Response at pgs. 5-6.] However, there is no clearly established law that a 

university official who adopts the recommendations of a faculty committee violates an 

individual's constitutional rights. As such, DiStefano violated no clearly established law in 

contradiction of the Fourth Amendment by accepting the recommendations of the Committee. 

Salby argues that the Committee acted impermissibly because he was not sent any emails 

prior to DiStefano's acceptance of the recommendations. [See, Pl. Response at pg., 3.] Even 
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were it so, and it is not [SUF at if 22], Salby provides no evidence that this alleged failure to send 

emails to the coffect address is connected to DiStefano or that DiStefano should have known of 

the claimed communication failures. Nevertheless, the University made numerous attempts to 

contact Salby via letter sent to his house and e-mails sent to his University account and his 

private account. [SUF at if 22.] Salby never responded. [SUF at if 22.] 

Despite Salby's recitation of facts that are not material to the qualified immunity analysis, 

Salby submits no facts that tie DiStefano to the claimed unconstitutional conduct, namely seizure 

and dismantling of Salby's former office and computer. It is undisputed that DiStefano's sole 

action in this matter was his decision to accept the Committee ' s recommendations. [SUF at iii! 

13, 19.] The recommendations and DiStefano's directive accepting same state that Salby be 

denied access to his laboratory but mention nothing about the dismantling of the laboratory. 

[SUF at if 11.] Implementation of the Committee's recommendations did not begin until October 

18, 2007, at which time Toon and his staff attempted to obtain Salby's assistance with the 

removal of his property. [SUF at if 23 .] Toon infom1ed Salby on October 25, 2007, that Salby 

could identify all personal items for removal to his new office. [SUF at ~ 24.] Salby was 

completely uncooperative with these efforts to remove non-research materials. and to identify 

personal belongings. [SUF at if 25.] However, Salby eventually inspected the contents of his 

former laboratory, unsupervised, to identify personal belongings to pack and remove on 

December 15, 2007. [SUF at ifif 25-26, 28.] The only limitation imposed was Salby's inability 

to remove data from one University-issued computer, which stored research pertaining to his 

pending grant. [SUF at if 25.] Data and research generated pursuant to a grant award belong to 

the University and not the individual faculty member. [SUP at if 29.] As such, Salby's grant 
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constituted intellectual property belonging to the University. [SUF at ii 29.] Salby never 

informed Toon that he was missing personal property. [SUF at ii 27.J Because of Salby's failure 

to cooperate and remove items from his former laboratory, the University packed the remaining 

items into boxes and stored them in Salby's new office. [SUF at ii 28.] But of greater import, 

there are no facts submitted that establish that DiStefano was involved in any of the actions 

regarding the removal of materials from the office. 

c. DiStefano did not Violate the Fourteenth Amendment. 

It is undisputed that DiStefano did not terminate Salby ' s employment with the 

University. Salby announced his retirement in a letter to Toon. [SUF at ii 20.] The Committee 's 

recommendations, as accepted by DiStefano, mention nothing of terminating Salby's 

employment. [SUF at ii 11.] DiStefano's acceptance of these recommendations does not equate 

to employment termination. The case cited by Salby, Calhoun v. Gaines, 982 F.2d 1470 (10th 

Cir. 1992), involves a situation of actual te1mination. There, a college professor met with the 

executive vice president of the college to discuss the professor's contract for renewal. Calhoun, 

982 F.2d at 1473. During the meeting, the vice president withdrew the contract during the 

meeting, rendering the professor unable to sign it. Id. Subsequently, the vice president 

terminated the professor for abandonment of his position. Id. As well, Wolfenbarger v. 

Williams, 774 F.2d 358 (10th Cir. 1985), is also distinguishable as it involves a pawnshop 

owner's property interest in stolen goods. The Tenth Circuit held that the pawnbroker had a 

constitutionally protected property interest in the stolen items to support a due process violation 

when the police released the items to the true owner without a hearing. Williams, 774 F.2d at 

264-65. DiStefano did not temrinate Salby 's employment or deprive him of his property. [SUF 
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at iii! 19-20.] Salby's entire procedural due process argument is a non sequitur because the 

condition precedent to notice and hearing (namely the University's intent to terminate Salby's 

employment) never occurred. Salby cites no law, and none exists, for the proposition that a 

University has a duty to afford procedural due process notice and hearing when the professor or 

employee resigns or retires. 

IV. CONCLUSION 

DiStefano acted within his official role as Provost at all times relevant to the Complaint, 

and he is thus entitled to qualified immunity for protection from nuisance litigation. Salby has 

failed to meet his heavy two-part burden of establishing a constitutional violation of clearly 

established law and specific facts that tie DiStefano to the violation. For the reasons stated 

above and in DiStefano's Motion, DiStefano is entitled to summary judgment based on qualified 

immunity on all of Plaintiff's federal claims. 
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Respectfully submitted, 

SENTER GOLDFARB & RICE, L.L.C. 

By s/ Thomas S. Rice 
Thomas S. Rice, # 9923 

By s/ Courtney B. Kramer 
Courtney B. Kramer, # 40097 
1700 Broadway, Ste. 1700 
Denver, CO 80290 
Telephone: 303-320-0509 
Facsimile: 303-320-0210 
Attorneys for Defendant Philip DiStefano 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 23rd day of July, 2009, a true and correct copy of the 
above and foregoing DEFENDANT DISTEFANO'S REPLY IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT BASED UPON QUALIFIED IMMUNITY was 
electronically filed with the Court and served upon all counsel via LexisNexis File and Serve, 
addressed to: 

Robert M. Liechty, Esq. 
rliechty@crossliechty.com 

David P. Temple, Esq. 
David.temple@cu.edu 

00371148 
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s/ Stephanie Hood 
Stephanie Hood 
Legal Secretary 
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DISTRICT COURT, CITY AND COUNTY 
OF DENVER, STATE OF COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 
Plaintiff. 
MURRYSALBY 

Defendants: 
UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 
and JOHN DOES. 

Attorney for Defendant DiStefano: 
Thomas S. Rice, #9923 
Courtney B. Kramer, #40097 
Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 
Phone: 303-320-0509 
Fax: 303-320-0210 
E-Mail: trice@sgrllc.com 

ckramer@sglk.com 

EFILED Document 
er 1 · 

Filing Date: Jul 23 2009 2:51PM MD 
Filing ID: 26260825 
Review Clerk: Sean McGowan 

Case Number: 09 CV 3789 
Division 7 

AFFIDAVIT OF BRIAN TOON 

Affiant, OWEN BRIAN TOON, after being duly sworn, states as follows: 

1. I have been the Chair of the Department of Atmospheric & Oceanic 
Sciences for the Uciversity of Colorado at Boulder since October 1, 2000 and was 
Professor Murry Salby's supervisor from then until January 2008 when he resigned. 

2. I have personal knowledge of the matters set forth in this Affidavit. 

3. On September 19, 2007 Chancellor DiStefano directed that Professor Salby 
not be allowed access to his research laboratory space because of his failure to provide 
conflict of interest information to the University. The administration delayed 
implementing this directive to allow Professor Salby more time to submit the requested 
information. After waiting until approximately October 18, 2007, the lock on the lab 
door was changed and Professor Salby was denied entry. 

4. Because Professor Salby's research lab was connected to his office the 
University administration directed that he be provided another office and that the 
contents of his lab/ office, except those materials which were related to his research, be 
moved to his new space. I and my staff began trying to coordinate the move with 

Exhibit E-1 
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Professor Salby in early October 2007. This proved difficult as Professor Salby was 
difficult to find and not cooperative. One reason why we wanted Professor Salby 
involved with the move was to ensure that he could have, and decide what to do with, 
all of his personal property. 

5. The initial phase of the move began with the relocation of his office's 
contents. This was done on October 4, 2007. Professor Salby was present that morning 
when the process was started. The contents of his lab space were not moved at that 
time. 

6. In an e-mail dated October 25, 2007 I advised Professor Salby: ;,I would 
like to walk through your lab space vvith you and identify all personal items so that we 
can return them to you, or move them to your current office." A copy is Attachment 1 
hereto. I received no response to this e-mail. 

7. My Professional Research Assistant, Kelly Duong, was able to speak with 
Professor Salby about the contents of his lab and Professor Salby did go through his lab 
on December 15, 2007. He was allowed to do this unsupervised and was allowed as 
much time as he wanted. 

8. It was our intent to provide Professor Salby with access to all of his 
personal property. To my knowledge this happened. I know of no item of personal 
property that Professor Salby was not given access to and he has never identified any 
personal property that he was not given, or could not have taken had he desired. 

9. Our intent to allow Professor Salby to go through his lab unsupervised 
and to decide what he believed was personal property, and then to pack it up and give 
it to him or store it. I also intended that he could be present when the lab was packed, 
as described in my November 15, 2007 e-mail to Kelly Duong. A copy is Attachment 2 
hereto. It is my understanding that Professor Sal.by declined the invitation to be 
present when his lab was packed up. All unclaimed materials from his lab are still in 
storage as is the research data from the grant he was working on when he retired. 
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FURTHER AFFIANT SA YETH NAUGHT. 

OwenB. Toon 

STATEOFCOLORADO ) 
) SS. 

COUNTYOF~ ) 

SUBSCRIBED AND SWORN to before me this~y of July, 2009, by Owen 
Brian Toon. 

~~tary~ ·~ 
My Commission Expires: {?,/61~0/ 3 
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:Jessage for 111urry 

of I 

Subject: Message for murry 

From; Brian Toon <Brian.Toon@lasp.colornclo.ec!u> 
Date: Thu, 25 Oct 2007 15 :44: l 0 -0600 
To: Kelly A Duong <Kelly.Duong@Colorado.EDU> 
CC: Russell Moore <Rmoore@Colorado.EDU> 

Mu1'r'y: 
Unfo rt unately the university cannot allow you to have your ema il on the same server 
yo u mi ght us e for r esearch. ATOC wi l l s hu l off t he et he rn e t l ines and other lines t o 
your server on or about Nov 1 . Pl ease transfer your emai l and t each ing ma t eria l s to 
the .'1TGC serve !-, or a uni.ve r si.t:y server . Jf you need heJp doing this l et I<el.ly know 
and we will see what we can do to he lp you. 
ATOC plans to trans fer your lab spac e to Peter Pilewskie's group . I wou ld l ike to 
wa lk th rough your lab space with you and iden t ify all perso11al items s o th at we can 
r eturn them to you , 01· move them to your cu rrent ofl'ice . I t appears to me tl1at you 
hav e old surplus computecs in the lab. I f you can identify what yot1 no l onger need 
we wil l surplus t hem. ~le wil l move ycu r s e rve r and a ny other computers you plan to 
us e aga in in the future in to the ATOC air conditioned space on the third floor so 
that it can be used again if and when you restart your research . 
Alt!wugh we cannot trans .fer any itcems purc ilasecl on federal grants, or un i_versity 
matching funds, to you at this time, we will transfer any othe r it ems. 
We will begin the process of moving materials in earl y Nov. I f you do no t ta ke 
action to iden t:i fy hm·1 yo u want things moved, we wi ll mo ve Lhem into stora ge as be s t: 
we can . 
Bi:i an 

01»en Br.i.an Toon 
Ch ai r, Depa r\.rn<'!nt. of Atmospheric 

a nd ocea nic Sc iences 
Loboratory t or Atmospheric 
a nd Space Physics 
Campus Bo:-; 39:?. 
UnivQrsity of Co lorado 
Bou lder , Co 8030 9-0392 

303 - 492 - 1534 
303-492 -6946 f a x 
toon@ l asp.co lo rado.edu 
oii';:il-\e-·-Pi'iysTCs:--- Room D- 2 ~ 5 

~~~ *~** *~*~~ ~ *** * **~* ** **~~ *~ ~ * **** l ~* ~*~** *~***y**i****~**k* 

Attachment 1-E 

\1712009 \01)\ A.M 
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Schedule lo clear out Murry's office 

l nf' I 

Subject: Scbedule t(i clear out Murry's office 
From: Briun Toon <Brian.Toon@lasp.colorado.edu> 
Date: Thu, 1.5 Nov 2007 17:09:31 -0700 
To: Kelly A Duong <Kel!y.Duong@Colorado.EDU>, Russell Moore <rmoore@Colorado.EDU>, 
Rebecca Currey <RcbeccaTurrey@cu.edu> 

Kelly: 
1. Murry is allowed to spend time in his lab unsupervised to identify which materials 
he l<'ants, and \>1hicl1 he does not. However, he is not allrn-1ed Lo remove data from hi.s 
compLtters. f?.!.ease l.ry lo tell him so that he can do this next h•eek if he wi:,bes. 
Let's set a deadline for hi.m to do this, which sr1oulcl be a 11eek after you manage to 
con®unicate this to him. 
2. Please arrange to surplus all the left over old computers in the third floor 
con~uter area, and all of those in Murry's lab which lie jdentlfies as surplus. 
3. Please an;ange after Mun;y' s one week to have someone bo~; up everything in Murry's 
lab. Materials he decides are personal should be given to him or stored. for now we 
can store this material in the third floor space rather than renting space. Trash 
should be removed. Murry can he pre~ent at the packing. 
1. The ·University will have IT backup his computers. We will then shut them down 
after the day of his finals and move them to the third floor. 

5. }lopefl1lly this will allow us to 111ove Peterrs office into Murry~s lab before Katja 
arrives. Does this seem possible to you? I know Peter wants the rugs and such 
replaced. It. is net clear Le me how to fi.t that in. Perl1aps we can do this aftec 
Pet.er moves and we have time to arrange it and decide what to do. 

Does this all Sl<em possible? 
Brian 

O•.Yen Brian Toon 
Chair, Department of Atmospheric 

and Oceanic Sciences 
Laboratory for Atmospheric 
and Space Physics 
Campus Box 392 
University of Colorado 
Boulder, Co 80309-0392 

303-1192-1534 
303- 1192-6946 fax 
toon@lasp.colorado.edu 
rst;;;;·i:;-9···-rfi-;;·;:;Tc-.s·.- -Roorr1-0=:2 ij s 

+**~*****~***j"*~***~***~**4*~k~'*'*~******************~**~***~ 

Attachment 2-E 

1 l7/'J(1{)() l fHl(. ,\ M 
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Denver, Colorado 80202 
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Plaintiff: 
MURRYSALBY 

Defendants: 
UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 

and JOHN DOES. 

Attorney for Defendant DiStefano: 

Thomas S. Rice, #9923 

Courtney B. Kramer, #40097 
Senter Goldfarb & Rice, 1.l.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 
Phone: 303-320-0509 
Fax; 303-320-0210 

E-Mail: trice@sgrllc.com 
ckramer@sgllc.com 

EFILED Document 
CO Denver Couhlfy1Dirn.kPd!lli'rt·'lrilJl'.)jr):51 PM 
Filing Date: Jul 23 2009 2:51PM MlfT 
Filing ID: 26260825 I 
Review Clerk: Sean McGowan 

Case Number: 09 CV 3789 
Division 7 

SUPPLEMENTAL AFFIDAVIT OF RUSSELL MOORE 

Affiant, RUSSELL MOORE, afterbeing duly sworn, states as follows: 

1. From May 15, ?006 to May 15, 2009, I was the Associate Vice Chancellor 
for Research for the University of Colorado at Boulder. Beginning May 16, 2009, I now 
serve as the Interim Vice Chancellor for Research. 

2. I have personal knowledge of the matters set forth in this Affidavit. 

Exhibit F-1 
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3. vVhen faculty members do research pursuant to federal grants as part of 
their faculty responsibilities, they obtain the grants in the role of what is known as the 
Primary Investigator. This means that they are responsible for the work on the grant. 
However, the grant award actually belongs to the University. 

4. The data and all research findings which are generated pursuant to a 
grant awarded to the University belong to the University and not to the faculty 
member/Primary Investigator. The University's Administrative Policy Statement 
effective June 1, 2006 and entitled Intellectual Property That is Educational Materials, at 
Paragraph 2.a.1. also confirms that research data and analysis conducted by faculty 
members as part of their University employment belongs to the University. A copy of 
this Administrative Policy Statement is Attachment 1 hereto. 

5. I have examined Professor Salby' s grants file from our Office of Grants 
and Contracts. Consistent with what I have stated above, all of the grants are 
University property as is the data generated in connection with the research done on 

the grants. 

6. If a faculty member separates from his University employment before the 
·work on a grant is completed, the University, at its option, may: (1) terminate the grant; 

(2) allow another Uniyersity researcher to complete the work (with the agreement of the 
grant agency); or (3) allow the departing faculty member to take the grant (typically 
when they move to a different university and also with permission from the grant 

agency). 
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FURTHER AFFIA NT SAYETH NAUGHT. 

~~ 
Russell Moore 

STATEOFCOLORADO ) 

/),. • _ /) II. • ) SS. 

COUNTY OF~. ) 

SUBSCRIBED AND SWORN to before me this _i3j__ day of July, 2009, by Russell 
Moore. 

ALICE R. CLARK 
NOTARY PUBLIC 

STATE OF COLORADO 

By: 
Notary Public 
My Commission Expires: 4. ~ (). ;), 0 I~ 
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lntelleclual Property That is Educational Materials I Universi ty of Colorado Policy 

Effective Date: June 1, 2006 

Reponsible Office: Office of the Vice President for Acade mic Affai rs an d Research 

Approved by : Michel R. Dahlin 

Application: 

Replaces: 

1. lntroduction 

Interim Vice President for Academic Affairs and Research 

All campuses 

01/16/2003 

Page I of3 

Creating and disseminating knowledge are fundamental missions lor the University of Colorado. The creative environment 
of the University fosters the development of intellectual property . The objective of this policy st<itement is to enhance the 
environment for the development of educational materials and for their commercialization by clarifying the rights, 
responsibilities and rewards for the Universily and its employees. The University of Colorado in this policy, as elsewhere. 
reaffirms its commitment to the principles of academic freedom. The University of Colorado also reaffirms its commitment to 
encouraging and rewarding authors, crea tors, researchE<rs and inventors who are developing intellectual property. The 
Univernity supports the creative works of authors and creators who will under most circumstances retain broad rights in 
support of their creat ive endeavors. This policy does not change the traditional relationship betweEln the University and 
employees who, independent from using substantial University resources , retain broad rights of ownership of scholarly and 
artistic works. Th is policy functions in accord witt1 other University of Colorado policies and federal and state statutes and 
regulations. 

2. General Policy 

2.a. General Rights of Ownersh ip 
While current copyright law generally a llocates ownership rights to the University as an employer, the University of Colorado 
agrees lo rrmke no ownership claims on intellectual property by the person or people who create Educationa l Materials, 
except under the special circumstances as described in this policy and in the Administrative Policy Statement (APS), 
"Intel lectual Property Policy on Discoveries and Paten ts for their Protection and Commercialization." This policy shalt act as 
an assignment or all copyrights in scholarly and antstic works suct1 as, but not limited to, textbooks, electronic media, syllabi, 
tests, assignments. monographs. papers, models, musical composi tions, works o f art and unpublished manuscripts, as the 
sole and exclusive property of the person or people who create Educational Materials, Exceptions are: 

1. those cases in which the prodL1clion of such materials is a part of sponsored programs; 
2. those cases in which the mater'1a ls are created under the specifically assigned duties of employees otr1er than 

facu lty: 
3. !hose cases in which substantial University resources were used In creating educational materials; and 
4. those cases which are specifically commissioned by University contract or done as part of an explici tl y designated 

assignment other than normal faculty scholarly pursuits 

In cases where it is noi clear wheth er or not these exemptions apply, creators are strongly encoumged to pursue a 
negotiated vmtten agreement as stipulated in Section 3(c) of this policy, 

2.b. Substantial Use of Resource 
"Substan tial use of resources" means use of university resources that goes above and beyond those thal are customarily 
and cur1ently provided to University employees. Universrty resources include such things as equipment. staff support . 
supplemental pay. and offloading from regular duties. Decisions about whether use of these resources is "substantia l" or 
"customary an d curren1" shall be determined by the department/academic unit, school/col lege, or campus level, as 
designated in campus policy. The University of Colorado does not assign its interests in the intellectual prnperty created by 
Vniversily employees makin9 substantial use of University reso urce s. 
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2.c. Who is Covered by This Policy 
This policy is applicable lo al l uni!s of the University including its col leges, schools, departments, centers , institutes, and 
hospitals. and to all University employees including foculty. instructors, and staff. Employees receiving sa laries or other 
remuneration from the University, including part-time employees, student em ployees, University employees on sabbatical 
who receive remuneration from the University, and employees on a leave of absence who are using substantial University 
resources are bound by !his policy. The Vice President for Ae<iclemic Affa irs and Research is !he University officer who is 
authorized to approve exemptions lo individuals bound by this policy . · 

Students are covered under this policy under the following circu mstances. A student who is not employed by the University 
or has not used substantial University resources to develop educational rmiterials. will own the materials she or he creates . 
unless thB student's work is part of a larger work over which the Universi ty has rights and intends to e>.:ercise them. Students 
who hold aw<>rds such as scholarships or fellowship$ lhrough \hi'; Uriiv~rsily M which a lu n din~ body hM l'>ll'lMd rnstliotions 
as to intellectual property of educational materials developed during the course of the award will be bound by this 
Administrative Policy Statement. 

2.d. Rights to Educational Materials 

2.d,1. Rights of the person or people who create Educational Materials Educational Materials crested for 
classroom and learning progra ms. including electronic meclia. such as syllabi, assig nments, and tests, shall 
be the property of the creator. 

2.d.2. Rights of the University of Colorado While the person or people who crea te Educational Materials shall 
own the rights to all Educational Materials deve loped pursuant to Section 2.d.1 herein, the University of 
Colorado shall be permitted to use such Educational Materials for administrative purposes, such as satisfying 
requests of accreditation agencies for facu lty-authored syllabi, assessments and col!Tse descriptions. Such 
usage shall extend beyond employment with the Universi ty. 

2.d.3 , Copyright of Professional Journals and Books Consistent with the terms of this policy, the University 
assigns any interest and ownership claims on pt1blication of research and/or other scholarly materials and 
act"ivities that typically occur in professional/academic journa ls, books, and other professional resources. 
Nothing in this policy st1a ll be construed to restrict or constrain these actions. 

3. Process 

3.a. Duty to Disclose and Reporting Requirements. Any person formally affi liated with the University shall be obligated to 
report in a timely manner any efforts to creale educational materials that might fall under the authority of University policies, 
including this policy ; the APS, "Conflict of Interest Policy"; and Regen! policy, "Use of University's Name in Advertising." 
Such reporting shall be to the direct supervisor, and, if deemed appropriate by lhe supervisor, to the University Technology 
Transfer Office. 

3.b. Designation of responsible authority. The campus Chancellor shall designate one or more individuals ~t the campus 
level who shall be responsible for unde1taking an initial assessment of any matters re lating to Educational Materials. 
including making a determination as 10 whether substantial University resources have been used. and whether a negotiated 
agr00ment is necessary. Such designee shall seek out appropriate assistance and expert ise from the Office of University 
Counsel. Technology Transfer. Finance and othe r departments as may be necessa ry and shall be responsible for 
developing any such written agreement. The Chancellor shall further designate a central campus repository for all 
Ed~ici;itiona! Materlal matters, includlng written agreements and the disposition cf any EdLJcationat Material matters. 

3.c. Negotiated Written Agreements 

Negotiated written agreements are required under the fol lowing circumotances: 

Substantial Use of University Resources 
If substantial University resources are used, or their use is antlcipa1ed, at any point in the creation of educational materials. 
then a negotiated written agreement must be signed by the creator(s) and a designated representative from the campus 
where the educational materials shall be created. 11 is the responsibility of the creator to seek clarification of whether the 
resources being used in the development of educational materials constitutes "substantia l uses of University resources." If 
so, the creator shall negotiate a wrillen agreement with the Unive rsity. 

"Substantial use of University resources" in EJnd of itself does not require \!1s t ownership rights be automatica lly shifted lo the 
Universily However, depending on the terms of the negotiated contract. "subs tantial use of University resources" may result 
in an obligation to share revenues. reimburse t11e University, or confer a license . Ownership rights specified in th is policy 
may be allered by mu!uar agreement . 

Multiple Parties If more than one parly is responsible for creating specific educuliomil material$ , a negotiated written 
agreement signed by al l creators and the Universily shall be required. That agreement shall vsua!ly specify (1) the rigl1ts of 
each party to use, distribute, and sell the materials: and (2) the division of revenues between 1he parties. Parties may 
include but are no\ limited to individuals , research teams. external funding agencies, the University, etc 
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3.c.1. A negotiated written agreement will usually specify: 

1. the rights of the person or people who create Educational Materials and the University to use, distribute, 
and sell the materials: 
2. the division of revenues between the University and the person or people who create Educational 
Materials; 
3. the rights of the University to use and to modify lhe materials during and after the period of formal 
association v1ith the University ; and 
4. the rights of the person or people who crea te ~ducational Materials , the University, and/or external fundi<lg 
parties to be acknowledged or to withhold acknowledgement in the distribution or modification of the 
materials by the University. 

3 c.2. Mod ifications to Agreements Any negotiated wr itten agreement made in connection with 1he creation of educational . 
materials may be modified al any time upon the unanimous agreement of all signatories . Such modifications will normal ly be 
necessr;iry when changes occur in any of the following: 

1. participation of the person or people who create Educational Materials in a continuing project: 
2. the University's contribution of substantial resources; or 
3. when a dispute is resolved by the Educational Materials tnte!lec1ual Proper1y Board through adjudication. 

3.c.3. Educational Materials Intellectual Prope11y Board 
The University shall establish a system-wide Educational Materials Intellectual Property Board composed of faculty, 
administrators, staff, and students , to hear and recommend resolution of disputes related to educational materiais 
intellectual property to the Vice Presiden1 for Academic Affa irs and Research. witt1 final recourse to the University President. 
The Faculty Assembly from each campus shall appoint a faculty member to represent its campus on the Board. The Board 
also interprets and oversees the implementation of the policies stated in this document and may advise the Vice President 
for Academic Affairs and Research about exemptions under this policy. 

4. Review of Policy 

The University System Faculty Council and System Administration shall jointly review the operation of this policy every three 
years after its adoption and shall report its effectiveness and any suggested cha11ges to th e policy lo the Board of Regents. 
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DISTRICT COURT, CITY AND COUNTY 

OF DENVER, STATE OF COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff: 
MURRYSALBY 

Defendants: 
UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 

and JOHN DOES. 

Attorney for Defendant DiStefano: 
Thomas S. Rice, #9923 

Courtney B. Kramer, 1140097 

Senter Goldfarb & Rice, L.L.C. 

.1700 Broadway, Suite 1700 
Denver, CO 80290 
Phone: 303-320-0509 
Fax: 303-320 .. 0210 
E-Mail: trice@sgrlk.com 

ckramer@sgllc.com 
I 
i 

CO Denv;r Couhl§lJlh~ll-i~Pdl:lh'rt'.2r (fOJ.0:51 PM 

Filing Date: Jul 23 2009 2:51PM MIIT 
Filing ID: 26260825 
Review Clerk: Sean McGowan 

Case Number: 09 CV 3789 
Division 7 

AFFIDAVIT OF KELLY DUONG 

Affiant, KELLY DUONG, after being duly sworn, states as follows: 

1. I have been employed as a Professional Research Assistant in the 
Departrnent of Ahnospheric & Oceanic Sciences for the University of Colorado at 
Boulder since September 1993. 

2. I have personal knowledge of the matters set forth in this Affidavit. 

3. Murry Salby formedy worked in the Department of Ahnospheric & 

Oceanic Sciences and I communicated with Professor Salby about various 
administrative issues. 

Exhibit D-1 
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4. I have examined four letters sent from Jean Wylie, Compliance Director, to 
Professor Salby. The first letter is dated May 15, 2007. It requests that Professor Salby 
submit a Disclosure of External Professional Activities for the purpose of identifying 
any conflicts of interest. This letter was sent to Professor Salby's University e-mail 
address, murry.salby@colorado.edu. A copy is Attachment 1 hereto. The second letter, 
dated May 29, 2007, identical in substance to the first, was mailed to Professor Salby' s 
home address. A copy is Attachment 2 hereto. 

5. The third letter, dated June 22, 2007, is virtually identical to the May 15, 
2007 letter. A copy is Attachment 3 hereto. This letter was e-mailed to Professor Salby at 
his University e-mail address and also to his e-mail address at the private company 
which he worked for~ The fourth letter, dated June 25, 2007, identical in substance to 
the three letters referenced above, was mailed to Professor Salby' s home address. A 
copy is Attachment 4 hereto. 

6. I was never advised by Professor Salby that his University e-mail account 
was not operational. 

7. In the fall of 2007 after Chancellor DiStefano directed that Professor Salby 
not have access to his research lab, I assisted Brian Toon, the Chair of my department, in 
trying to get Professor Salby to participate in inspecting his old office's contents and 

assist in moving the non-reseai-ch 1nate1•ials. It was difficult to get Professor Salby to 
cooperate in these efforts. I was finally able to get Professor Salby to agree to meet me 
on December 15, 2007 so he could go through his old office. On that date I hand 
delivered to him a note which stated: 

"Murry, 

Please identify 

0 personal items 

0 items that can be disposed of 

D items you will need access to 

Please copy info you need from the whiteboards as they are not being stored. 

No research items are to be removed. 

Kelly" 
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9. Professor Salby was allowed to go through his office unsupervised and no 
time limit was placed on his time in the office. 

10. Professor Salby was allowed to remove any items he wanted from his 

office as long as he did not remove research from his University~issued computer. He 
was allowed to access the computer for non-research materials, if they existed, such as 
teaching materials or e-mails. He was trusted to do this unsupervised. 

FURTHER AFFIANT SAYETH NAUGHT. 

Kelly Duong 

STATE OF COLORADO ) 

J2 ) SS. 

COUNTY OF W-~~) 

SUBSCRIBED AND SWORN to before me this d. J. day of July, 2009, by Kelly 

Duong. 

AUGE R. CLARK 
NOTARY PUBLIC 

STATE OF COLORADO 

By: 
Notary Public . 
My Commission Expires: W 
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.Jean E. Wylie 

From: 

Sen t: 

To : 

Cc: 

Subject: 

.Jean t: Wylie 

Tuesday, May E\ 2007 5:25 PM 

'M\lrry.Salby@Colorado.EDV' 

Rus snll Moore 

confl!cl of in tcres l forms 
Att nchmC!nts: UCf1 COi Polir:yPrnr:edures .. FINN. 3-20-0i' .cloc 

Page I o! I 

l n ( )qnhcr, 2006, fiH' \ Jni\·,·1,;i 1\' o ( t \>lonidn .i1 Buuldcr in:<ri1111"<l :1 ll i sclo~11n~ ol h-:lcr1l:\) J>rnks~i<J!1;d 
J\ 1:1 ivrr ivs (DEP A) (or rhc puqw~cs ,.r idcnrifyi"g any t:1'> n rlic 1:-; of int1.'l·c~r The lin iv1" si1y\ pnliq is 1ha1 ali 
L1c.11 l1cv nw.mhu,;. ,;.uhmH such ;1 diKclrn:1.1r(C, and rha r ;my i:onflins 1d(· 111 ificrl he m;i n;i_i;cd. f\c rhis poi111, ''T do 
1l<1\ h<lW a l)l:P;\ on file l(ir you. 

l ;1rn wl'il·in g l\l ;cs k th~11: ','Oll nil om and submit n DEPA in ordl'r 10 rcwlw. 1hc qucHion~ 1h:11' h;ll'C ari0en in i!w 
1x1sr t8 monrl.1~ <lbour your research program h<~rc ill CU and ;u· /\tmosph<~l'ic Sysn.·mE nnd J\n:ilysis (ASA). l 
h:1ve rt:v i(•wed the inform:H io n \'O\I provick.d in Fchni:1ry, :~O:,,'l (i and ir docs 1• 0t provid(: rlw k vc: l and kind o l 
detail 1b11 is needed w dc1·1:nni1w ir you indc·<-:d .h:1ve :1 rn11fliu of it 1 i·n~s1.. (To !'ill ou t:\ UU)/\, pk;1~c log in to 
CUConnt~<'l , rhcn did< on rlw t\cademic5 & H.csc;1rch rah (ncx1 m rhc W\'.konw!} ra l>. Tlw i1EPA i.~ l i~i:cd in 
tlw Facu\1y Rcpo n:ing ck1nncl, which i~ 11 KL1 :tlly 111 rlw bmro m ngbl' :;i<.k of rhc page .) 

The Univers ity ha$11 nt:w policy on col.lrl ic1· n /° inl't:n:st :ind coin mitrncnl. I J;;ivc :t i'l';1,·lwd "cop)' for you . l 
rc<·nmmcnd rlrar \'OU rend ir bcfme ani'wering 1hc q11 f»lions on 1h1: ))J~P;\, :1s i rhink irw i!l provide you wi1h 
ustdul gukl:mcc. More irn ponanl ly, l <.1rgG you 10 answ1:r the 1J l1 e:-: 1.io ns :1s fully ;11Hl rn1Hplcn:ly as \)\)S~ibk. Tlw 
more lk l'n il vou provide , du'. caoit'.r ir wi ll be to ducrminc ifrhcrc is"· rn nO lct of intc:rcs1· i1wolwd . 

'J"he Un ivcrsily b an;;i.ous to r<:'~>olvc th i.s in;) rimd\' fo .~h io n. To 1hnr end, l :1111 1:cque~ting rhar )'0 \1 coinpktt' 
iht: DEP/\ >\•irhin the ll\:x1· 1-,,-0 wct·k~ (by l\•1n\' .'\O, 2007). hilm(' m do so , ;;s wd! ;18 (ailu1:e to r ~rovidc co n.1pletc 
;ind :\\'.C\lrn i·c inforniat'ir>n, will be rnnsicleffd a viol.11'io11 nf the new policy. If rhc r\: is :iny <V:l)' l \:an help you 
wirh the form, or an~wc:r :·iny quc0rio11~ yo11 1ni.1;h1 have:, p\c:,~c do eonmc.r nw vir1 any oJ' rhc mcch;misms l i :;rt~ d 

below. 

Si 1 ice rely. 

Jean \Xly li c 

.k <rn E. Wrh 
( :n1n pl ia rn.'.l: ! )i rc.•\:l:<w, C ~«i nt) i.·1 ~ oi' I t'i lcl't!:'T a 1'ld ( ·.d.lnmil ffi1'. !1I 

.3031 ltq!el'li 
26 \)(;I\ 
1. h 1 i \-Tf~i\y oi Cnhn;ido t)i n~Hildt• r 

l'lo nkkr, CO HOt)('lJ.(1026 
pliont:· 'l01-•i'n·'l021 
r~ l! 3mAnsrn 
c m;i il : i<-•lt1.\\/\,li<C@wl111:1d() .('d1 , 

5/29/?.007 

Attachment 1-D 
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:d urry L Sal hy, Ph P 
10(.<J() I !(il1l, i1 !.;1rn· 

W1:,11H1n:'!er, ~ :1) ,'l00'\0 

University of Colorado at Boulde1· 
1\s•;oci:i1 1• \'k~ Chanrellor for l{ese:irch 

OITk~ or 11t1· \"i1·e Chn11ecl!o 1· 1·or nc'"' '"°"il 
02(1 \·ell··· Cradua\e S~lwol 

In l \:rnlwr. :•006. rhc UninT'it)· ~)f 1.:PlnrndP -.ir ll1H1kkr in~\in1l1:cl 11lli;,·1'>:<11n·11i. l:0:1 rr11:d 
l'roft·~,oicm ;1 I .Ani, · i r i 1~ $ (\)!:,Pf\) :~ ·i r tiw p1lfjX'~"~ ,-,( i1·kmi(Yi11.''. 1111y ,·,q1i'lkt:' ,,( i111.·n·,1 Th, 

Un i,-er,.: iry'' pnlit:y i:; rhnt ;ii! foculry mrrnhcr;; ;;1d 1rni1 >uth ;1 disd1>:'1HT, and ri><1t <1 11\ ,· u; i!°l ici:' 
ickn1ii"ic• cl l.K 1rn1 n,1gcd. A r thio point, \W do tiui- h."" a l'.i[P1\ on !°ii«{,,,. y11L1. 

I am \\'ririn~ rn ;1~k rh;H you iii! nu1 :md ~11l1111it ;i l) f:i'/\ in order m n·0,1lw th,· q11t·.-rin1b th.H h;in· 

ilri~u1 in rhL' p;tH If\ month$ «hourvour 1\:~e:nch pro;~r;nn hL'rt' ;n \:U nn d :H /\1rn(1,1il1L·i-iL: Sy:c1nn:c 
;)m! /\n ;\ly:' i' (ASA). l h;wc reviewed the infonn-.nion you providt·d in 1:chn1<1 ry, .·!()()(, ;1»11 it'''''" 
nnt pr()\·idl' rh.e kvcl ;1nd kind n( Lle1-,1il d1·,n io llt'cd1•d ro Licrcrrnirn: i i. you irnk,:,\ h,1,·c u nmll1l'1 ,,, 

intnt'~r. (To !'ill out ;1 Dl: i>A, pll!<\"<: log in 10 CUC~on1wcr, then dic:k t111 1Ji,· A: :1 dL·rnic~ & 
R,:~t· ;1rch t•1 h (next 1·0 rhc Wdcomc1) n1h. T!w Dr'. I' Ai.-: lbrcd in rhi: i·:auilry R''i'' ' ~rrin!! ch;111n\'!, 

which i~ \J.<1 dly in rhl' h orrnm righr ,;itk: 11! rht' pngL:.) 

The Uniwr~ity h;1~ ;1 111~\11 polky on ,·011i'licr of ititert::->I' and ;:;1rnmirnH:nr. i h•l \\' ;irr;n:hrd a ,.,'! 'Y 
i'"r y<•tL I 1\:cumme11d th;\l y(lu r,:,1J ir lwfor': ;rnswcri 11.~ dw q11c;:1 1tln:'- '"' rh,, PJ::P;\. :i~ I rhi11k it 

will pnwid t' yo u wirh 11,;cful guith1111:e. More i111 1)onilmly, I 11rg\'. y1n1 t\' an:'wcr 1 lw quc;r ion" ·'' 

(11lly and complcttly ;i;:c po~<-iblc . T h..: ln (.>L"<: clctail you )\l'lWtck , th<! c•\Si <~t· ir will lw rl1 ,krnini1w ii 

rhn1' i" :1 t:ontlin of infl' rc~r in\"l>lwrl. and ro mana.uc 01w i( fnund. 

·riw Uiii\\~i-~:ity i:< :111xiLHl:>.. tn rc:•t"I'°" rhi ~ in ;1 rinwh' l:1~hitin. TD 1h;11 ,·1ltl, I ;im rn1LJ\'~1·in~ rh"t \°'" ' 
;:omplcr;• rlw p[;p;\ wid1in die 1wxr tW<) wr·ek,: (In j\JJw I:'. !.007). F.1 il 11n· rt • ,l"'P. :1.-; ,w l! ''" 
(:1ilun~ w pro\·idl: 1:orripkll' :1n,I ;h','.u1·art' in(,\rm:11inn. 1qlJ lw L'lllbiLkrul ;1 \ ii1biPn oi' dw 111·w 

l'<llity. )(then: i:: <lll)' \V<l)') ,:,111 hdp y11u wii:h 1!1<: Ct>rm , ()!' ;111 ,:l\\' r ;m~· , pw;;ti•.ll)> )"l'll n1i~hr h :1\'l' , 

l'k::\."I' do ,:l\l ll'<l\'.l nw vi·,1;111\'1lf l'lw 11wc:h·,111irn1,: li:;t,•d helm;:. 

Attachment 2-D 
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Page I of"2 

Jean E. WyliG 

r=ro m; Jean ~. VVylio 

Sent: Friday, .lune 22. 2007 1.1·1 2 Pivl 

To: rnls@asac.o rg; Murry.Salby@Colorado.EDU 

Subject: Disclosure: of External Profes~ior1nl A<:tivilief, 

I h;1vc lwcn rry [n;2 frn ;1 rnond1 1ww to t'c>llt·avi yo u ,i1,rn1r ch(• r'oll(Jwing in forrrn11iun . Pli."il~;r: get i11 ni11ch 
w i1 !1 Ille jj ,..:; ;o,.i;.H)!I 1'~ j»P~~ \h}(;. 

In l ktoher, /006, rhc l inivn~i ly of Colo r:1do :It' l\oulder in ~r irrncd ;1 I liscl oSl llT or Exrern;d f' rnk~~innal 
l\cl'i\litics (l!l:I);\) for the !'ll l'\.l(x;c:,, Df klcnrifyi11g ;my con il ict~ or int.l'll'ol. Thv Unil'('.l'~ily's policy i~ rh ;1t 
.. di fa culty member~ .~uhrni r :; uch a di ~rto~ ur<', ;ind tlw\ ;u1y ~:11 11(l 1ct>\ id entified he 1na11agcd. Ar rhi:< 11oin 1, 
we do nor have ;) i)l;PJ\ 011 i'ik for yo\\ 

! 11111 wri1:ir1g l'.O ;1~k 1hi1 1 yu11 r'ill otti i1nd ,;uhrni1 ;1 DF'.PA i11 cmler to !'csnlvc rhe qLtt:srions rha1 hrtvc Mi~(· 11 

in rh<' p<1St 18 month~ :ibo1 11 your n :sca1·ch progra m hue al' CU and ;11: J\rmo~plwric Sv,;tcm,; >)nd Ar«il1:.-; is 
(ASA). 1 h:we rvvit:\wd i he i11 frJ1111;1rion yDli prnvickd in h ·· brn;ny, 7,006 nnd i1· doc~ 1101 provide rhc kv;:I 
and kind o( clcwil ih;H i" mccdcd ro c.kr~ 1·miue if you indeed h ;1v1: n rnnrl iet o( in1tre1\1-. (ro fill Olll' ;1 

DEPA., pleit~c log in ru CUConm:c\', rhcn di,:k 011 1,lu~ /\c:;1clernic; ~';>.. Rcs<'a rch rnh (nex t ro rhc \Xldna1H: ') 
rab. 'fhe Dl:-:PA i:< li, rcd in rlw h1nil1y Rl'poning ch:rniwl, whi ch i$ u:;u:1lly in 1·h,: bonom right ,; idc of 1hc: 
)lilge.) 

The Univ<~r,;i ry h<1s ,1 1ww policy on co nfl in of inrcrcs l ;rnd \'ornmit1ncnt. l h,wc at:rncht:d n COP\' for you . 
rl~Cotnml't)d rhar vrn1 1c;1d it before n n~wcri nr; rlw q\1 1:':-it iOn;'; o n the DEPA, a:< l rhink ir wil l providv you 
wirh u~cful /.;'\ild<m u: . ~~ ore impmtMtdy, 1 urgc you 1·0 an~wcr i·hc questioni: ns fullv and compil:rcly a~ 
possible. The mmt: dnnil you provide, lh<: c11;::icr ii will hi.' 1'0 clcrcrminc i( thl~J' C is a connicr of inn'.r,:.)l 

involved. 

T he UniV(: 1·~it)' i~ <lnxiou~ m re:;olve rhi~ in " 1·i11 wly i'ash irn 1. ·ru th:11: rnd, lam rcqucRt'ing tha i- you 
coinpktc 1:lw j)J.'.PA im111cdi<1tcl y h1 ilure to do so , ;1 ;: wcii ,,, f;1i! urr. 1·0 prnvidc coniplne and ;1cn1ra1e 

in rormal:ion, will lw cnli$ick 1'Pd :1 vinhit: ion ol rlw new pol ir.\'. \f there i ~ any w;1y I cnn ltclp y111 1 wi1·h t·hc 
(orm, or irn;;wcr ;1ny que~ri11ns vuu m ight have , plea.T do con lar l mr vin ;iny o f che nwchnnis1m; lisn:d 

hdow. 

]cm \Xlyl i.c 

Jc;m E. Wylie 
Co1nplinncc I )ircclm, t~11.,1 1l1 t'I> ol lnH·r1::-r ;11 1d ( '.\i 111rni1rnrnt 

>OJl Rcg1;\l1 
26 l !Cl\ 
Untv(: r:d 1y o l' Colorad o;:·~ i\o\ddn 
l \mild1:r, CO 809()) .()02(> 

1 ()( J/2007 
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phone: 
(ax · 
<~n ) :\ i l. 

)() ").1!9?,. )07. ·1 
30 \- 1197.·ff(/ 
ka n. \'(fl'lie<i!\·ol< 11a d•1.nl1 1 

]<::" " E. \Xf\• l i(' 
Conqikrnc.: l)in:nor, CnnUids of l""'rc,;1 and <..:ornn1 itn1cn1 
)O) ] lZt1(tl'.IH 

/.6 liCll 
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Jun<' :>S. ~007 

Mun~ I. . ::dh):. Ph.I) 
J()(oqg l·h1hhi1 L1 1w 

\V1.·,:1 in i1n:rn, ( :t I K00 )0 

Uidvcrsitv of Color:ido ni Bo1ilder 
Assoriale \'kc ('li;rnrc:llor l'or l\c.,cn1Tl 1 

Offic l' nf th(• \'i~c Clln11eel101 mi- lt<!S C: l l't' h 

01(1 l'CB · Grn d1i;11 c· S r lio ol 

I .'.cn r rlw (p]Jp;v i11jl iO \'IH I;\ mnrir h <lg u . l u rlLlt:r.' r:md thar Y<>1 1 \i ,1, -v hn· n nur (l i' rh ,- •.'<>tm1 r1· :11111 .« ' h: J\ \ ' 
h\'1 ·11 1rn;1 h lt- ro ; 1n~,1·cr i ·lm1"t'l'\'l' , 11 i ~ \' it;il rh;1r yn u chi o:o i1111'11t'1 k 11,· ly. 

ln \ ),:wlw r, 200(), 1lw Lniq1 r~i1· ! - ,,1 \ ;,1lorn.h :ir l\miitlcr inq1111t"d ,1 I li:<<'l n~ur,· (1( r:xrcrn;d Pn1(,;,; ,ci11n:il 

1\,·1i1·i1ic> (D FY1\) For rh r purpo~u- .->I id<'11\i l\:inQ :rny <'.u 11 J1 i,:1 ,: t> I. im,"r c' .<t. l iw l, :11i1·n,i 1y·, t• n l1,· y i.< rh:H :iii 
fanil1y mcrnbe.-,- .~ ubmi1- >1 1r:l1 ",l i,:,·ln,nn'. ;111<1 1ha r :rn1· ,·u11rlit't < itl(' rnii'1 rd lw 111;rn; 1 ~n l. .'\1 rh 1:: 1' 1• 1111, <n· ._I, , 

n1'r hm·e ;i Dl'. P!\ tll) lil r: i'rn yrn 1. 

J :trn wrir ing ru a:;k rh.n you nli 0111. :md ,.;uhrnil ;1 iJLY/\ in md.:1· tu 1\·::olw dw q\l~~riu11~ 1h.1t· h:i, -,, <i r i ~n1 in 

rhc 11;1,-.r 18 month~ ilhnt:r your r''·'C<m: h 1) rogrit rn here :ll l ~ l.' ;1nd :H ;\ rnit1~plwrit : ::iy~rr m:; and An;1!y:-:i:: 

(AS/\). I ha'"-' 1\' l'kwl'd rlw in l't1rn1;Hi l\11 ynu )lf\)\ 'idcd i n h'h r u ar~· , ~00\) <l nd ir doc' nm )'J<>Y idc rlw k'"' .ind 
kin, ! "( derail rhat i,: n eed ed ru , \t'.1,,r 111 i1w if you i11llcn l h:t\'<' '' <:<>nl'1id p( in1 cr L~;:r . (11> {ill nui- ·,1 l ) kl'/\, 
plc- :1:;,· ]ng in rn CUConnl' t:t. rhcn click 01 1 rhc /\c<1dc1ni,·, & lZ'""-' '-11,:h rnh (1wx1 r<> 1-h<: \Vckr,11w!) rah l"lw 

l)LP;\ i ~ liorccl in the r..1<:uln R1:punin.1t dr,m1wl, IYhi<h i:: 1 1 ~\l <llly in J\w hnmim righ i s ide ti ! the p :1;!1'. ) 

Th l· U ni \'Cr~ i ry h :1~ :1 II\'"' po lit'y nn \'n11il in p f- i111 cn->1 .,, ,.,,J l'.<>t nn 111 nH.' 1'l l. I h"''' ' :in;i ,:lwcl :1 c' \\f>\' fur \'O il. 

n·u>rn n"""l rh :u i\l \l J't '. <tti ir h1~i:, , 1 · ic :111_.;1vcr i t1_l! ilw qtll' ' l iu m un dw P F:P1\, "~I rhi11k 11 wi l l prn\·; , lc- )"'1 wirh 

useful ;:uida1Kc. More im11orr;1mly, I urgl' you 111 ·dn::wn 1lll' q111-.'rn•11 ' "" i'nlly ;111ci l'ompkrcly "" pr1,, il1k 

'liw 1nur1' Lktail y1111 p111,·id\'. ill\' 1':1,:i1' r ir wi l! hl' l\1 tlc1\·rn \ 11w ii' rhnr i ~ i\ .. :unfliu 111 · in fl'1'l:>" i rrn>h\ ·,i_ "n:li.1 
rn;rn1 1 ~:t' unc ii' found. 
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DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO 

Address: 

Telephone: 

Plaintiff: 

Defendants: 

1437 Bannock Street 
Denver, Colorado 80202 
720 865-8307 

MURRYSALBY 

UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DISTEFANO, 
and JOHN DOES. 

Attorneys for Plaintiff: 
Robert M. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 

Address: 7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 

Phone No. (303) 333-4122 
e-mail: rliech crossliech .com 

CO Denver Conn - ~Di's · 
Filing Date: Jul 9 2009 4:36PM MDT 
Filing ID: 26040330 
Revfow Clerk: Orathay Khiem 

..&. COURT USE ONLY .A. 

Case No.: 09-CV-3789 

Division 7 

PLAINTIFF'S RESPONSE TO DISTEFANO'S MOTION FOR SUMMARY JUDGMENT 

Plaintiff, Murry L. Salby, by and through his attorney, Robert M. Liechty of CROSS & 
LIECHTY, P.C., responds to defendant DiStefano's Motion for Summary Judgment based upon 
Qualified Immunity as follows: 

Mr. DiStefano has filed an immunity-based motion for summary judgment premised 
principally upon his claim that he cannot be found liable for following the recommendations of a 
faculty committee upon which he would normally rely. However, there is no merit to this 
argument because (1) following someone else's lead in violating the Constitution is no defense 
and (2) he was not, in fact, following the committee's recommendation. The facts are as follows. 

STATEMENT OF FACTS 

As background, Professor Salby believes that the genesis of his dispute with the 
University began with two grievances he filed in 1997 and in 2000 with the National Science 
Foundation because the University was withholding NSF funds meant for Professor Salby's 
projects. As a result of that set of grievances, the University had to release approximately 
$100,000 in funds and became the subject of a criminal investigation. Then, in 2005, the NSF 
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began an investigation into an alleged conflict of interest that Professor Sal by may have had. 
That investigation was never resolved. 

Apparently, the NSF investigation of conflict of interest developed into the University's 
own investigation regarding the purported conflict of interest.1 See Exhibit 1, the Conflict of 
Interest Committee's letter to Mr. DiStefano, page 1, ~ 2, which defendants also submitted as 
their exhibit B-3. The University assembled a working group that investigated these questions, 
meeting with Professor Salby in February, 2006, and in June, 2006, when he provided the group 
with all the information it requested. See Exhibit 2, affidavit of Salby, ~ 1. Then, from 
December, 2006, to August, 2007, Professor Salby was on approved sabbatical leave in 
Australia. Id. While on leave, he was never contacted regarding the conflict of interest issues 
referenced in his complaint. Id. He and the group had conununicated via e-mail in Colorado 
and Professor Salby used this same e-mail address in Australia, but no one from the University 
concerning this issue contacted him via this e-mail address.2 Id. 

The working group then passed the matter to · a Conflict of Interest Committee and, on 
August 20, 2007, the Committee wrote its recommendations to Mr. DiStefano. See exhibit 1, the 
recommendations. As stated above, the letter first referred to the inquiry from the National 
Science Foundation in February, 2005, about a possible conflict of interest. The Committee then 
referred to the above-referenced working group that had initially conducted the investigation. 
The Committee could not come to a conclusion as to whether there was a conflict of interest, but, 
instead, made the following recommendation: 

Until such time as Dr. Salby provides the Conflict oflnterest Committee with sufficient 
information to make a determination of whether or not he has a conflict of interest and 
how to manage such a conflict, if it exists, the Committee recommends that: 

* * * * * 
3. Dr. Sal by should be denied access to his laboratory space in the Department of 
Atmospheric and Oceanic Sciences. 

When Dr. Salby has completed a current Disclosure of External Professional Activities 
(DEPA), it will be reviewed by the Compliance Director and the Committee. At that 
time, a determination will be made about the existence of a conflict of interest. If a 
conflict is found to exist, a management plan will be developed with Dr. Salby and the 
chair of his department. 

See exhibit 1, pages 1-2. In other words, the Committee did not have enough information to 
conclude whether Professor Salby performed too much outside work or not, but decided that 

1 The alleged conflict of interest primarily focused on whether Professor Salby had excessive outside employment. 

2 Mr. Moore states that somebody from the University tried to contact Professor Salby, but was unsuccessful. See 
defendants ' exhibit B-1 , ii 4. Compare Salby's affidavit, iii! 8-9, where he states that no one from the University 
used this e-mail address, which the University had previously used to contact him. 

2 
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Professor Salby should be denied access to his laboratory until he completed the DEPA form (the 
disclosure f01m) so that the Committee could come to a conclusion. In other words, the 
Committee used the above strategy to force Professor Salby to contact it so that it could complete 
its deliberation. 

Professor Salby returned to the University at the end of August, 2007, within a week of the 
above-referenced recommendations. Exhibit 2, if 2. In spite of the recommendations, he was not 
denied access to his laboratory and no one from the Conflict of Interest Committee (or anyone else at 
the University concerned with the matter) contacted him. He was not asked to complete, nor told 
about, the conflict-of-interest form (the DEPA). Id. Professor Salby was unaware of any conclusions 
that the working group had reached, preliminary or otherwise, and was unaware that the matter had 
been referred to the Committee. He was unaware of the recommendations the Committee had made 
to Mr. DiStefano. Id. Because the Committee never contacted Professor Salby at any time after he 
returned from Australia, the Committee never, presumably, determined whether Professor Salby's 
outside activities demonstrated a conflict of interest. 

It was not until a month after his return, on September 19, 2007, that Mr. DiStefano sent a 
letter to Professor Salby (re-attached hereto as Exhibit 3) stating that he had accepted the 
recommendations of the Committee and that Professor Salby was to provide to the Committee, by 
October 1, 2007, the infonnation that the Committee had been seeking. See Exhibit 2, 'i) 3. 

Professor Salby replied to Mr. DiStefano on September 28, 2007, stating that he did not know 
to what Mr. DiStefano was referring. Id., and Exhibit 4, the memo that Professor Salby sent to Mr. 
DiStefano on September 28. Professor Salby referenced the fact that he had already spoken to people 
investigating the matter during the summer of 2006, and he did not know what else the University 
wanted from him. He told Mr. DiStefano that he had received no subsequent communication from 
the University since the summer of2006. Professor Salby did not know who was on the Committee 
and, therefore, he asked Mr. DiStefano to have the Committee contact Professor Sal by and he would 
provide any materials that the Committee requested. Id., if 3, and Exhibit 4, page 2, last if. 

As stated above, neither Mr. DiStefano nor anyone from the Conflict oflnterest Committee 
contacted him. Exhibit 2, if 4. Instead, on October 18, 2007, the University, with the assistance of 
the University police, dismantled Professor Salby's laboratory and office. Id .. The items from his 
office and laboratory were haphazardly put into some 50 storage cartons and put in a small storage 
area. Id. But, more importantly, his laboratory was taken apart, much of which could not be put 
back together again. Id., if 6. In short, he was not simply locked out of his laboratory until he 
cooperated with the Committee; instead, his laboratory was confiscated and, to a substantial degree, 
destroyed. This laboratory had been built over 25 years and, because of what happened on October 
18, could not be put back together again. Id. 

No one provided Professor Salby a rationale for this seizure and destruction of his lab and 
office. Indeed, that remains a mystery today-Mr. DiStefano states he was following the 
recommendations of the Committee, but the Conunittee only recommended that Professor Salby be 
denied access to his laboratory until he completed the DEPA. Nor is there any indication that the 
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seizure was part of a conflict-of-interest investigation because Professor Salby was never given any 
conclusion to such an investigation. In short, the actions of October 18 were done for no reason at 
all, except to force Professor Salby to resign. 

Professor Salby talked to the head of his department who also was unaware of what was going 
on. Id.,~ 7. Neither Mr. DiStefano nor anyone &om the Committee had called Professor Salby and 
he was still confused as to why his lab was destroyed. Through his department, he discovered that an 
e-mail to him had been sent to a wrong e-mail address while he was in Australia which informed all 
faculty of the need to fill out a newly-instituted conflict of interest form (the DEPA form) online. 3 

Id., i1i1 8-9. This form is reattached as Exhibit 5- it has three questions and four subparts, i.e., it is 
not extensive. Professor Salby tried to complete it, but he could not log onto the system. It was not 
until the University's IT staff provided him a new log-on that he could complete the DEPA form. Id., 
ii 9. He completed this in a few minutes and filed.it electronically. Id. Nonetheless, the Committee 
has apparently still not determined whether he had a conflict of interest4 even though, in its 
recommendations to Mr. DiStefano, that is what it requested. 5 Id. 

Professor Salby made repeated attempts through his department to retrieve the items that had 
been seized, without success. Id., ,-iii 7 & 8. He then discovered that students were not allowed to 
sign up for his classes the following semester. Id., ii 10. Under these circumstances, he had no 
choice but to resign. Id. 

ARGUMENT 

The law regarding qualified immunity is well established. A Court is to determine (in 
either order) whether a constitutional right is implicated by the facts and, if so, whether that right 
was clearly established. See Pearson v. Callahan, 129 S.Ct. 808 (2009). If such a right did not 
exist or was not clearly established, then the governmental actor has qualified immunity. 

3 Mr. DiStefano states that this new policy was instituted on March 20, 2007, when Professor Salby was on 
sabbatical. See defendant's Brief, page 4, ~ 5. Professor Salby, in his memo to Mr. DiStefano, quoted the faculty 
handbook which said that while he was on sabbatical, he would be free from direct or indirect pressures or 
interference from the University. On the other hand , Mr. Moore states in his affidavit that Professor Salby was still 
obligated to fulfill this particular duty (although he gives no basis as to why Professor Salby would have to fulfill his 
duty of disclosure while on sabbatical, but not fulfill other duties). See defendant's Exhibits B-1, ~ 5. 

4 Mr. Moore states in his affidavit that the Department attempted to resolve the issues with Professor Salby in 
December through January, presumably December, 2007, through January, 2008, after the seizure occurred. See 
defendant's Exhibit to B-1, ~ 7. Perhaps Mr. Moore was referring to Professor Salby's department's efforts to have 
Professor Salby log on to, and complete, the DEPA form. 

5 As quoted above on page 2, the Committee recommended that "When Dr. Salby has completed a current 
Disclosure of External Professional Activities (DEPA), it will be reviewed by the Compliance Director and the 
Committee. At that time, a determination will be made about the existence of a conflict of interest. if a conflict is 
found to exist, a management plan will be developed with Dr. Sal by and the chair of his department." He complete 
it, but nothing occurred. 
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Mr. DiStefano is only asserting a qualified immunity defense against the three federal 
claims arising under 42 U.S.C. §1983. These claims concern the unreasonable seizure and 
destruction of Professor Salby's personal property on the computer (an alleged fourth 
amendment violation), the deprivation of Professor Salby's continued employment by failing to 
grant him a hearing before making his working conditions unbearable (an alleged procedural due 
process violation), and retaliation against Professor Salby's exercise of his First Amendment 
rights when he initiated the complaints into which the National Science Foundation inquired. 

In several places in his brief, Mr. DiStefano appears to claim that he is entitled to 
qualified immunity simply because he was acting within his discretionary authority. See 
DiStefano 's Brief, page 3, if 3; page 8, if 2; page 10, if 3; and page 12, if 2. There is no authority 
for this proposition as a defense to the federal claims, although such an argument has some 
historical roots in a concept sometimes known as discretionary or official immunity. See Walker 
v. City o_f Denver, 720 P.2d 619, 623 (Colo. App. 1986),which explains the defense in the 
context of a state tort, although should the "officer go beyond the scope of the law, he may 
become civilly liable and is not shielded by the doctrine of official immunity."6 However, the 
mere fact that a governmental actor exercises his discretion does not mean that this alone 
establishes qualified immunity. 

Mr. DiStefano suggests that Vinyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002), 
provides authority for this proposition. See Brief, page 9. It does not. Vinyard sites to Lee v. 
Ferraro , 284 F.3d 1188, 1194 (11th Cir. 2002), for this proposition. But Lee merely states that 
"[ i]f the defendant was not acting within his discretionary authority, he is ineligible for the 
benefit of qualified immunity." In other words, if the defendant is not acting within his 
discretionary authority, he cannot even raise the qualified-immunity defense. See County of 
Adams v. Hibbard, 918 P.2d 212, 220 (Colo. 1996), which explains the same concept, in quoting 
the U.S. Supreme Court, '" that government officials performing discretionary functions 
generally are shielded from liability for civil damages insofar as their conduct does not violate 
clearly established statutory or constitutional rights of which a reasonable person would have 
known."' In short, the key to the qualified-immunity inquiry is whether the official violated 
. clearly established law. 

Mr. DiStefano's second argument is that he "could not know that it would violate clearly 
established law for him to accept the recommendations of the Committee," a variation of the 
Nuremberg defense. See Brief, page 12, if 1. But he did not follow the recommendations of the 
Committee. The Committee stated that it needed to have Professor Salby complete the DEPA 
before it could come to any conclusion. Hence, · its recommendations were merely designed to 
pressure Professor Salby into completing the form. 

6 Trnnically, the officers in Walker were liable under facts similar to those herein. The district attorney secured a 
warrant to seize items at an after-hours bar. The deputy district attorney on site told the officers to seize the 
fi xtures-fixed stools, booths, recessed lighting, inlaid speakers. Such destruction was unlawful just as Professor 
Salby claims herein that the destruction of his laboratory was unlawful. 
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But that is not what occurred. Instead of simply restricting access to his laboratory 
(presumably a change oflocks would have accomplished this purpose), the University, with Mr. 
DiStefano acting as the authorizing force, dismantled and destroyed a laboratory that took 25 
years to construct. Perhaps others will also be responsible for the seizure and destruction (hence, 
the John Doe defendants), but the actions were authorized by Mr. DiStefano and he is liable for 
the consequences.7 Of course, once Professor Salby figured this out and completed the fom1 
some six weeks later, the Committee made no determination- the damage had been done and 
everyone knew that Professor Salby had no choice but to resign. 

Mr. DiStefano's liability is further established given Professor Salby's communication to 
Mr. DiStefano on September 28 asking Mr. DiStefano to have the Committee contact Professor 
Salby (because Professor Salby did not know who was on the Committee). Not only did 
Professor Salby not receive a hearing before his laboratory was destroyed, he did not even 
receive a telephone call from the Committee. 

Under these circumstances, the seizure of Professor Salby's property on the computer 
was at least, arguably, unreasonable, making it a violation of the Fourth Amendment. See 
O'Connor v. Ortega, 480 U.S. 709, 719-20 (1987), which concerns the principle that a 
governmental employee has a right that his employer's search of his office be reasonable under 
the circumstances. 0 'Connor concerned the search of a medical professor's office, the purpose 
of which was in dispute: either to secure or inventory property belonging to the hospital or to 
secure evidence to be used against the professor. 480 U.S. at 713-14. The Court noted that 
"[s]earches and seizures by government employers or supervisors of the private property of their 
employees ... are subject to the restraints of the Fourth Amendment." Id. , at 715. In order for 
the Fourth Amendment to apply, the Court first found that the professor had an expectation of 
privacy in his desk and file cabinets (an issue that Mr. DiStefano does not raise). Id., at 719. 

The Court then discussed how to detennine the appropriate standard of reasonableness 
applicable to such a search of an employee. The standard would not be that of "probable cause," 
but the Court remanded for further findings regarding the purpose of the search so that an 
appropriate standard could be fashioned. Id., at 727. At the very least, there is a factual dispute 
on this point herein because Professor Salby claims that, although there may have been 
justification to restrict his access to his laboratory, there was no justification to destroy it. 
Compare Hibbard, 918 P.2d at 220-21, which held that the officers who destroyed the 
plaintiff's residence and personal property, which lay outside the order of an ALJ providing for 
limited destruction of "blighted areas," did not have qualified immunity: "Clearly established law 
should have made the individual defendants hesitate before destroying property not covered by 
the ALJ's order." In short, this Court should deny Mr. DiStefano's motion as it concerns the 
alleged improper fourth amendment seizure. 

7 See O'Connor v. Ortega, 480 U.S. 709 (1987), discussed below, in which the professor-plaintiff sued Mr. 
O'Connor, the executive director of the hospital where the plaintiff worked, for commencing an investigation which 
led to a Mr. Friday making the decision to search the professor's office. 480 U.S. at 712-13. 
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The same applies to the procedural due process claim in which Professor Salby alleges 
that defendants destroyed his lab, causing the constructive discharge, without providing him a 
hearing. A lack of hearing for a tenured professor, under these facts, constitutes a violation of 
the 14th Amendment. See Calhoun v. Gaines, 982 F.2d 1470, 1476 (10th Cir. 1992)(the 14th 
Amendment requires that a tenured professor receive a hearing before his employment is taken 
away). See also Wolfenbarger v. Williams, 774 F.2d 358 (10th Cir. 1985)(the 14th Amendment 
requires a hearing before someone's property is taken from him). The 14th amendment violation 
was fully accomplished when the lab was dismantled on October 18. Prior to that time, 
Professor Salby had requested that the Committee contact him (under these unusual facts, this 
constitutes the request for a hearing), which Mr. DiStefano ignored. Thus, the deprivation of 
property, either the deprivation of the continued expectation of future employment or the 
deprivation of the actual property itself, involved clearly established rights. 

This whole matter could have been cleared up with a telephone call and, perhaps, a 
follow-up meeting. It goes without saying that these actions may amount to a constitutional 
violation and that the law was clearly established. A state actor may not unreasonably authorize 
the destruction someone's property. Nor may Mr. DiStefano authorize the removal of everything 
that Professor Salby needed to continue his employment with the University without providing 
Professor Salby some type of hearing so that Professor Salby could explain his side of the story. 

Mr. DiStefano then argues that because he was miaware of the grievances filed between 
1997 and 2000, he could not have retaliated against Professor Salby for the filing of these 
grievances. See defendant's Brief, page 13, iJ 3. However, the Committee's letter to Mr. 
DiStefano specifically refers to the National Science Foundation's February, 2005, inquiry into 
the alleged conflict of interest. Professor Salby, in his September 28, 2007, memo to Mr. 
Di Stefano (Exhibit 4) reminds Mr. DiStefano of what Professor Salby claims was wrongdoing by 
the University years before it withheld the funds-the object of the grievances. Furthermore, 
Professor Salby submits by affidavit that because Mr. DiStefano was a high ranking official 
within the University administration, he would have known of the NSF criminal investigation 
concerning Professor Salby's earlier allegations. In short, there was a history of disputes 
between the two individuals (which also may explain why Mr. DiStefano did not even call 
Professor Salby before authorizing the destruction of Professor Salby's laboratory), upon which 
the retaliation claim rests. 

Absent any discovery on this issue, it is simply unknown what further facts Mr. 
DiStefano has regarding this inquiry (which concerns only the First Amendment retaliation 
claim). See Exhibit 2, iJ 11, where Professor Salby demonstrates that he believes that Mr. 
DiStefano knew of the series of events, because it required the University to release $100,000 
and because it began the process which led to the DEPA form, but he needs further discovery on 
this point to determine what Mr. DiStefano actually knew. 

Thus, Professor Salby has met his obligation under Rule 56(f) for additional discovery on 
this point, especially given the fact that discovery has been stayed. 
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Mr. DiStefano's argument that Professor Salby retired does not deserve comment. See 
Brief, page 14. Professor Salby resigned because no one would communicate with him, his 
laboratory was destroyed, students were not allowed to emoll in his classes, he had no access to 
his computer, etc. See Exhibit 2, if 10. This is the definition of constructive discharge. 

Mr. DiStefano finally argues that because the computers were owned by the University, 
Professor Salby had no right to his professional record spanning his 30-year career that, not 
surprisingly, resided on the computer. Professor Salby is a scientist. He is a professor. He lives 
on the computer. On the computer he had his teaching records, records from federal research, 
professional correspondence to colleagues, correspondence to scientific journals, correspondence 
to funding agencies, and a graduate text. Id., i! 5. In other words, his professional life was on the 
computer. Although the computer may have belonged to the University, much of the 
information on the computer belonged to Professor Salby. 

WHEREFORE, Professor Salby respectfully requests that this Court deny Mr. 
DiStefano's motion for summary judgment and allow discovery on these claims. 

Respectfully submitted this July 9, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechty 
Robert M. Liechty 
Email: rliechty@CrosslieQhty.c_om 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 9, 2009, a true and correct copy of the foregoing 
PLAINTIFF'S RESPONSE TO DISTEF ANO'S MOTION FOR SUMMARY JUDGMENT 
was served upon the following persons as indicated below: 

Thomas S. Rice, Esq. 
Courtney B. Kramer, Esq. 
S ENTER GOLDFARB & RICE, L.L.C. 
1700 Broadway, Suite 1700 
Denver, Colorado 80290 
Attorneys for Defendant DiStefano 

David P. Temple, Esq. 
Senior Associate University Counsel 
Office of University Counsel - Litigation 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
Attorneys for Defendant C. U 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-320-0210 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-860-5650 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

Duly signed original on file in the offices of Cross & 
Liechty, P. C. 

s/ Linda L. De Vico 
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DISTRICT COURT, CITY AND COUNTY OF DENVER, 
EFILED Document 

STATE OF COLORADO CO Denver Counijlli5fsf&FCJUlp't~rt0°JtJ:. 6PM 

Filing Date: Jul 9 2009 4:36PM MDT 

Address: 1437 Bannock Street Filing ID: 2604!)330 

Denver, Colorado 80202 
Review Clerk: Orathay Khiem 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, ..&.COURT USE ONLY .&. 
PROVOST PHILLIP DiSTEFANO, 
andJOHNDOES. 

Case No.: 09-CV-3789 

Attorneys for Plaintiff: Division 7 
Robert M . Liechty, No. 14652 
CROSS & LlECHTY, P.C. 

Address.; 7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 .. 

Phone No. (303) 333-4122 
e-mail: rliechtvc@crossliechtv.com 

AFFIDAVIT OF MURRY SALBY 

I, Murry Salby, being oflawful age and duly swom, state the following based on personal 
knowledge: 

1. From December, 2006, to August, 2007, I was on a sabbatical leave in Australia, 
which \Vas approved by the University and conducted pursuant to University policy. While on 
leave, I was never contacted regarding the conflict of interest issues referenced in my complaint. 
However, a group from the University met \Vith me in Febmary, 2006, and in June, 2006, 
before my sabbatical, when I provided the group with all the information it requested. At that time, 
we communicated via e-mail. However, while in Australia, no one from the University contacted 
me concerning the issue via this e-mail address; hence, I had no idea if anything had come of it. 

2. I returned to the University at the end of August, 2007. No one from the University 
contacted me regarding ~my conflict of interest issue and I was not denied access to my laboratory. 
Nor was I told about, let alone asked to complete, the conflict-of-interest form (the DEPA). 
During the prior year, my staff had resigned (due to lack of funding), leaving a backlog of work 
and correspondence that was ovenvhelming and I was attending to that. I was still unaware of 
any conclusions that the working group referenced in 1 1 had reached, preliminary or otherwise, 
and I was unaware that the matter had been referred to what I now know as the Conflict of Interest 
Committee. 

EXHIBIT 

I ~ 

PDF Page 72



3. I received a letter dated September 19, 2007, from Mr. DiStefano stating that he had 
accepted the recommendations of the Committee (at the time, I did not know to what he was referring) 
and that I was to provide to this Committee, by October 1, 2007, information that the Committee had 
been seeking. Because I had no idea what he was talking about, I wrote a memo to Mr. DiStefano 
on September 28, 2007, stating that I did not know to what he was referring. I told Mr. DiStefano 
that I had received no subsequent communication from the University since the sum.mer of 2006. 
Because I did not know who was on the Committee, I asked Mr. Distefano to have the Committee 
contact me, whereupon I would provide any additional material that the Committee desired. 

4. Neither Mr. Distefano nor anyone from the Conflict of Interest Committee contacted me. 
Instead, on October 18, 2007, the University evicted me from my office and seized my laboratory. 
No one provided me a rationale for the seizure. With University police present to enforce the seizure, 
the University dismantled the facilities, including image-processing, interactive graphics, and video 
recording equipment I was then locked out. My office contents were reduced to a state of disarray, 
packaged haphazardly into some 50 storage cartons. They were moved into a small storage area, 
where there was not even enough room to open the contents, let alone to determine what was where. 
This was my new office. 

5. Other personal property, including books, data, and professional records spanning 
my 30-yr career. resided in the lab adjacent to my office. Some of that property could not be located 
among the debris that remained after the seizure of the facilities. Nor was it found among the contents 
of the approximately 50 cartons into which my 30-yr career had been packaged. This property was never 
recovered. Among the equipment confiscated were several large computer platforms, as well as a large 
array of computer disks and archival tapes, on which my professional files and other intellectual property 
were stored. Included in this were teaching records, records from federal research, scientific. publications, 
conference presentations, professional correspondence to colleagues} to scientific journals, and to funding 
agencies for whom I served as a reviewer, and files from rny graduate text, a new edition of which had 
been invited by two international publishers. Around October 25, 2007, my department, fue Department 
of Atmospheric and Oceanic Sciences (ATOC), notified me that the computers on which that material 
was stored would no longer be accessible, even remotely. 

6. My lab was constructed over two and a half decades. At the time it was seized, 
its facilities were contractually bound to an ongoing federal research project. As Principal Investigator, 
I was responsible for meeting the research obligations, which in tum relied upon those facilities , 
The technical facilities that were dismantled were the fruit of years of development, as well as 
millions of federal research dollru.·s that had been invested to integrate those facilities. 
That development enabled those facilities to interact with one another and with the computer platfonns 
through the use of locally-developed software and programmable memory, which was no longer available. 
The Unive!Sity's actions on October 18 permanently destroyed that functionality. Professional records 
spanning my 30-yr career, which supported teaching, research, and service to the scientific community, 
were likewise seized or destroyed. Most of the actions of October 18, 2007 were irreversible. 
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7. I contacted the departmental chair of ATOC regarding the above actions. He advised 
me that he had not even been consulted and, like me, had lea.med of the University's actions only 
when they occurred. I told him that the University had seized personal property, professional records 
supporting federal research, and property titled or copyrighted to other parties, requesting access. 
Then, and again later, I requested through my department that the University provide me with a copy 
of my files that were stored on the computers which had been seized. That request was repeated in 
December and again in January, in my letter of resignation. My requests were ignored. 

8. After the seizure of my lab and office, I asked the ATOC department to clarify the 
circumstances. Because Mr. DiStefano 's letter left me bewildered, and neither he nor anyone else 
responded to my September 28 letter, I asked ATOC to find out to what Mr. DiStefano was referring. 
After some investigating, ATOC obtained a copy of an e-mail that had been sent to me while I was 
living in Australia, but sent to an incorrect e-mail address. That e-mail address was not the one I used 
nor the one through which I had communicated previously with the group referenced in~ 1 above. 

9. This mis-directed e-mail said that the University had installed a new policy while 
I was on sabbatical and instructed that faculty were to complete the DEPA form on a University web site. 
However, the University's web site refused to permit me to log in. After repeated attempts, I had to 
contact the University's office of IT services. Even they were unsuccessful. After numerous measures 
to the correct the problem, the office ofIT services found it necessary to erase my account entirely 
and then reinstall it. I was then able to log in and complete the DEPA form online, a procedure that 
took only a few minutes. I never was told if the Committee reached a conclusion on whether there 
was a conflict of interest By then, however, the damage had been done. 

10. I retired because my laboratory had been destroyed and my professional records had 
· either been reduced to a state of disarray or resided on computers and archival tapes that were made 
inaccessible. During that same period, I also discovered that students were not allowed to enroll in 
my classes. Consequently, I had no choice but to leave the University. I did not retire voluntarily. 

11. I believe that Mr. DiStefano had knowledge of my grievances filed in 1997 and 
in 2000. They alerted the University to its misuse of federal research funds, actions which 
ultimately led to a criminal investigation of the University by the National Science Foundation. 

· As a result of those grievances and the subsequent criminal investigation, the University eventually 
released some $100,000 to my research projects, funds that it had previously refused to release. 
At that time; Mr. DiStefano was in the upper echelon of University administration-he would have 
known of the release of the $100,000 and of the Univetsity coming under criminal investigation. 
I also referenced this dispute in my September 28 letter to Mr. DiStefano. However, we need to 
investigate this to determine the full extent of what he knew. 
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~by 

SUBSCRIBED AND SWORN to before me this b-A..... day of July, 2009, by Murry Salby 
as being true and correct to the best of h.is knowledge. information and belief. 

VlITNESS my hand and official seal. 
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UNIVERSITY OF COLORADO 
Department of Atmospheric and Oceanic Sciences 

Campus Box 311 1 Boulder, Colorado 80309-0311 
Telephone (303) 4 92-6487 Fax {303) 492-6487 

EFILE D Document 

To: Phil DiStefano, Provost 
CO Denver Countf\DtsfllcFN\ilt't'1ii1¥l.J10:36 PM 
Filing Date: Jul 9 2009 4:36PM MDT 

From: 

Date: 

Subject : 

Cc: 

Murry Salby 

September 28i 2007 

Letter of September 19 

GP Pearson 
Ste.in Sture 
Todd Gleeson 
Brian Toon 
Russ Moore 

I have been alerted t o the above letter. 

Filing JD: 26040330 
Review Clerk: Orathay Khiem 

I don,t .know what you are referring to. The assertions regarding COI and cooperation thereto 
are preposterous. 

The last comm.unica.tion I received on this subject was during the summer of 2006, prior to 
my going overseas on sabbatical. Material that had been requested was provided. 

I draw your attention to the following institutional policy: 

• During sabbatical leave, faculty shall be "free of from dhect and indirect pressures 
or interference from within or without the university_" (Faculty Handbook, VI-7). 

• Email is aJ1 official means for comniullication within CU Boulder 
(http:// www. colorado. edu/policies). 

Also relevant to your assertions are the following: (1) A chronic obstruction of federally
sponsored research, including the confiscation of facilitl.es developed through such sponsorship, 
(2) the misappropriation of research funds , with the knowledge and tacit approval of CU 
administration (corrected only after an IG investigat ion), and, most recently, (3) the disruption 
of funding which secured the coIIBiderable investment of federal sponsorship ( ....... $20 M) by 
maintaining research staff and facilities t hat had been developed under such sponsorship and by 
supporting travel to present the findings derived therefrom: the deliverables of that sponsorship, 
for which CU charged considerable overhead. Such actions reflect a callous disregard for 
the federal government 's investment in t his research program to advance American Science_ 
They have now had the following consequences: 

(i) The PRA who, for 2 decades, held oversight of all elements of my research program, 
of the extensive facilities developed under federal sponsorship , and for delivering to NASA 
products generated therein became fed up and left. 

(ii) As fallout, it will be difficult not to default on the university 's obligations for the ffi0.5M 
that NASA recently awardeq to CU.* . 

* An award rated highly enough to receive congratulations from the Office of Mark Udall. 

EXHIBIT 
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. (iii) 

(iv) 

Page 2 

I was scheduled during July to present three invited papers at the international IUGG 
Conference in Italy. Attended by some 5000 scientists from around the globe, the IUGG is 
the largest conference in the Earth Sciences. All three invited presentations were left m1-
fulfilled. · 

Those presentations represented the fruit of the federal government's investment. They 
should have garnered positive recognition, for the university and for American Science. 
Instead, they were supplanted by conspicuous absence. 

I returned from Australia at the end of the summer to research facilities that are inoperative 
and to a mountain of mail and unaddressed research responsibilities: Publications to 
fulfill the responsibilities of prior and current sponsorship, which, without oversight, 
disappeared or were automatically withdrawn1 products to have been delivered to NASA, 
and innumernble other research tasks that remain incomplete. The backlog ~s being 
addressed methodically - betvveen teaching and other responsibilities. 

If the COI committee wishes more than i:t was already provided, then it is incumbent upon 
it to make that request and to do so through an official means of communication that I am 
likely t o see in the foreseeable future. If it does so, I will continue to provide any/ all material 
that is pertinent to my appointment at the university. 

~----- ---.. ====:::.-.. ----------~---.. - --.- .. -, - · -----=-----.--=-
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University of Colorado-Boulder 
Disclosure of External Professional Actlvity (DEPA) 

. . EFILED Document . 
· · · · . co Den er Cou13Bl\ilifsf'&JticJU~t'1iHJ.OjJ§:36 PM 

L Do you or any member of yom family have, or expec1 to 'irli#11Jn\I~l1.11i i;illb019P.P.!\l(;pM MDT. 
year, any of the following regarding n business entity that either (1,bffi~~~¥1Mli4oo'l1&er~h.-y . . 
re6em:di and/or scholarly or creative activlry; or (2) engages in coBLffl!N:lfillcnkt~\I!#' Khl.em 
o.ctlvitie~ rhar dit'ectly.rel~te to your university acdvtdes? 

income of $10,000 or more from the business entity (includes. but is nor 
llmlted to royalties, consuldng fees, salary, dividends, e'tc.)1 

- an equity interest in the business entity valued .at $10,000 tlr reprel\rndng 
5% ownershlp (regardless of worth)? 

- a sear on the bo<1rd of di.rectors or advisory board? 
an executive position. in the businet>s? 

YES_____ NO 

IF YES, please provide the foilowtng information for .each business emiry: 

· Business name 
· Arnounr/value of income: (per ye:11r}/etjuit)• (with option to c\edlne t~ respond) 

You.and/or your family's relaiionshtp with rhis buslness . 
· Describe t11e rehdonship of the b.usiness to your unl\1ersiry ~crivirieiz 

Are studems, postdocs, or trninees involved irt rmy of your univers\61 ~ctiviries th~\l'. 11re 
re'lllted tD this business? · 

· Do ai1y of your univ~rsir:y acr.lvities thar are relnti:"d to rhi.s bu::.(ne.1;s involve n::5c:ai·d'.'I 
with human s\l bjects? 

- · lfYES, do 1•6u have HR~ ORB) approval for this rei<e~tch! 
' ' 

la. If you answer YES:to Question 11 are you .an invesdg'i\tor on any research pH;ject 
and/ or .sch.Olarly m· creative activity fonded by exteri1a l sources (federnl/s.r:m:!/locol 
go\;ernmenr, industry, foundatio1i 1 etc) or Tedn'lo)ogy Trn.nsfet Offic.e (TTb)? 

YES NO 

lf YES please provJde the·following i.nfonnation for each project: 

Projectmme 
Funding source 
Your role on project/activity 
ls th~' project an SBIR/STTR (Small Business lnriovation Re5earc.h/Small Business 
Technology Transfer Progrnm) Phase i proJecd . 

j 
J3 
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2. Do you assign, or expect to assign during thls:report yeflt; ·books or Inflt~Tl!lh for 
any diisses that you teach that bring you royalties or income? 

YES_____ NO 

lF YES please provide i:he foHowirig information fo.r each coumt 

Course 
· Number of studenw 
Materi~ls description : 

3. · Regardless of c:on1pensation1 do yo~ provide, or expect to provide during thi!; 
repcirtyea.r, professionc1l services that are related to your Ur1ivE!rsity ~ttivities to a1w outside 
orgari.izntlon(s)? Note thac mnuneratetl schol.arship chat is a_ri expected aj:livity in ;1ou1 discipline 

(such. m.for professional tiresentations, work on -revi~w panels, or lN!'l'lWWhip in a:divisory commiuees) 

does nor coun~ as professional services in th.is qi.iescion. For more information On thr. mecming of 
l'!!mt~nerat~d scho[4'l'sh.ip and conflict of CDtn.mi~nicnt, see . . 

. http:/ 1~l/1.IJ•CO!vra<lo.edu/facul.t)'affahs/a.toz.(one·sixch.·ml.e.pdf. UniVersit1 polit)• l.imiis ouwid~. 
professi~nal activities ·t~ 19.5 clci.ys per seme.>tfr, . . 

YES __ .,,:_ NO 

l F YES please provide the following inform.a~ion for each orgRifo~·tion to whi~h y~u . 
provide i;ervlces:. . . . . 

Organization N~m~ 
. . Organ.i:ntion Type' 
· DGsc;Iprion of ptofossioi)al services 

· Hm~ many days per .month.do you ~pe.nd on this ~ctiviryON CAMP\_JS7 Ans\11:eqo the. 
· riearest·qun~tet da)', e.g.; 6.25 . . . 
~Tow i_nari.y d1'tys per month a·a you spend on i:his act ivity OFF CAMPUS? An~wer m 
rhe nearest quarter day1 e.g., 6.25 · . 

__ ,.:_ ____ .___:_ ________ .__:_. ___ . __ __:_~ 
N.i.i.-ne (please print) De partrne1'n 

-----.---...:.: _____________ ...... ___ __ 
Sign~ture Dr:tte 

' . 
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August 20, 2007 EFILED Document .. , .· . , . . , ."6 PM 
co Denver CounW\ISrsrrlk1tTNil~t!2rrll01B·" 

Provost Philip DiStefimo 
University of Colmado at Bmilclet 
40 UCPi 

Denr Provost DlSterano: 

Filing Date: Jul 9 2009 4:36PM MDT 
Filing.ID: 26040330 
Review Clerk: Orathay Khiem 

A<; you mny remember, the University of Colorado wRs c~ntacted by the National Scienc~ 
Fmtnd<ition hi Felmui.r)i1 2005 about ~' posoible crmfllct of interest coricendng Profos~a1: 

. Mmr)' Sidby, Dcpnrtmem of Atn1osplw.rit:: ri n.d Ocermit Sciences . NSJ~ nskcd for dm·nils 
~ibout· Profossor Salby1s disclosm es regi1rcllr1g pClSnible c<mflic.t~ of inr.erest, as w~ll ~s :ibo\lt 
the Univer~it•/s dmflict of lnteresr policies and 1;mcedt1tttl . . 

CU-Bould~w l:l':.1pon ~lcd (1) NSF, and. thi!n fmmi.!d a WlWking grnup to il1ve.~tigate the 

. cir\".lllnStRl\Cr.S. A copy of [l tl~nnrnary of r.b.e lnfunnntion the)' fmmd h!1$ been ~i:ipc:nd!;!d for 
your Information. The tl\d reault of the i1we~tigntlon W!\S u i·equ~st hv rhc cu.nciulder 
Ctmflicf of lhtetest Committee tn Prote~sor Sn1by for inor~ lnfonm1ticm •. To ·chm.'., 
Prnfcssoi· Sa!by hfls imt 1esptmclcd to ntm\crt~ns cm nils stnt tt) hmh his CU-1l,ot;k\er ()ffict0 

Hnd·m hi:1 pri\•atc cmnp~ny, nm to rh~ rvm .~.c r~i !kd letter$ ~c:.ntto : h ii; ho me, 
. . . . 

Th<:. Cc)l\flic \· nf lntc:1·c;~t C1lm;~il\~.c mc:-t tin Frich1v1 AugL1~t l 71 Z007 and wnsiLh-l'L;d nil uf 
1h{: in forrnnrkn1 ro date. Jr i$ rhe dr.terml11;iti()n t?{ 1hc Curninirlc:e' rh1\t D1< Snlh/s · 
cm~i·im1c:d i1111dcq\1ate. J(;1'pOJW~{\ to reqLicor;-; for infon1111tion1 ·e:;pcdally in.light· of NSF:; 

. rC'Q\1C:$1'S to the Univer~i.ty for ncririn, is a !tigni fk :1 i1r vinl:i;ir:n. {ll the CU-Hnu!ch:i: Crn1{]iq 
c1f Int<'rQ;t policy .. 

"The Bm1lder Conflict of1ntcrc5t pol it:y ,;rntC:. thnt, i fi\lk~g,"iom. C>f vioh1tion!\ of rhe policy 
i;:rn1nnr be rc~olvcd m rhc unit level, " ... rbc Conf1ic1· of ltw~1·est Co1\'llt)itt,~~ will ht\ 

ultimntdy n~:>pomihlr:! fot· prnviding i:hc AV(~R 1 th1: C<.1 n1plitmce Dir{~(~tor, ~•nd the 
r1ppr c'iprim: tlJ;~~oinring ·~nlrhqrlties with n wrirt~~1\ i•cpon of rh~ t:omn1itt1:~c'<' findit1~s, nnd 
nny i:ec:rnmm:ndndom; for corr~~~rlv~ rir •]i:idplimu·)• n·1:tion." Thi.-. lc:m:r Hnd rhc mrndit~d . 
rC[Xfrr constitute the. wrirtetl 'report of 0\11: ffodi ng,~. Oui· ~t~commcmfotion.~ t() yc1u for 

· "co rr<.'\:riVl!ur di:;dplinnry fiction" ai·e l\~ folkw1$. 

Unt·i l ~11ch ti.me a:;Dl'. Si1lhy.provitfas dw Conflict of J.mc1c~t CQtnmlttl!e with suffklcnt 
infcirmnt'ion to iiiflke n detc1:mim1tion of whether m not he hn~ ~ C()t~flkt nf interest· 1rnd 
h.ow.rn m;in;,gi:: olll:h n con flier; if it ~i:i~l-,, the Comn1im~c i·c:r.nmmr.nd.9 thar: 

1. The Uni.vcr:>il'y should nm ~ign iir ~ubmir fi 11y rcqi.n:sti; for r11ndin~ (gmnt, 
. comrncts, c.tc) .on Dr. Sat by' s bch11 If: · 

' \ . 

EXHlEUT 
~ CU-11:0 ;g 
l1 1 
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2. Any cuneiit gnmt~ rhnt Dr. Salby has should he frozen; nnd 

3, D1·. Snlby 11hould be t;lenied ~n,;1:ei;.~ to hi~ laboratory ;;p<1Ce ln the 'Dt:parnnct"tT of 
Ann<)~phcric and Oceimk Scirnc;e~. 

When Dr. Snll~y h~s comj1lcted il current Dbclosure of F.Jtterrinl Prnfrn,filonn.l Activities 
(DEPA), ir will be revit'\Ved by the Co[!lpliance Direct'ol' ~1id the Committee. At thar rime, 
n ck:tennin11t'ion will be made ;1bout chc el\iSICnt:c of n coriflir.:t cif h1tcri::.~t. lf" r.:nnflicr is 
fm.md to ~xist1 I\ 1mrnngemetlt plnn will bt devcfoIJcd wtth Dr. Si!lby and the chnir of hls 
d~pnr:tment. 

·Pkn$C feel free to cnntact l11e. rn· the Co111plinnce Director, Jeatt Wylie, if y(1\1 hnve anv · 
que~tiom tir Wl': Cl'<n a~sh~t j~()\l in any w1iy. 

Rod"cr Krnm., Ph.D .. 
Ch Ai!', ·conflict .of lntt~1·c.01 Committt!~ 

CU-11:00(}0046 
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~University af Colorado at Boulder . 
EFILEn Document . . 

Orrl'e or1h~ Provo;;t anci 'E;-;;cu\i\'e Vice Chanc;cllor for Academic Alf;iirs 
CO Denver Count:VID'sr&¥IcJulft'2rtllOJJ<j:36 PM 
Filing Date: Jul 9 2009 -4:36PM MDT 

30 l Rag~rn Administrative Cenwr 
.JU UCil . 
Boulder. CO 80309·0040 
:>0.) -!191-553 7:'303·4 9i-S8G ! (Fm:) 

September 19, 2007 

Mur.ry L. Salby; PhD 
10698 Hobbit Lane 
Westminste.1\ CO ·800~0 

D~arProfessor SaJby; 

Filing ID: 26040330 
Review Oerk: Orathay Khlem . 

I ·11ave received the wrhten report from the ConDictofinteresd:::ommittee 
concerning your continued refusal· to ,provide adequate re.sponses to requests 
for infoi·n-i.ation about a possible conflict oflnterest that ·was initiated by the 

· Nzniona·l Science,Fciundation. The Conflict oflnterest Cunimitte~ has made 
the folloV.1ingrecoi1'lmeridations to me, which J have accepted. 

"Unii.1 si.1c!; .time as Dr. Salby provlde.B the ·Co11flict oflntel'e::;1 Comri1inr.::e · 
with sufiicient informallon to make a det.errninalion of whe~her or not he has · 
a co'nfiict of interest ~nd how to .\mmage. such a conflict, lf it exists, \he 
Com1}1itL~~ r~cornmtnds· that: 

. . 

l. · . the Univel°siry should not sign· or submit any requests for funding 
(gr~nt, c.onlratts, etc,) o.n Dr. Muny Salhy 1 s behalf;. · 

2. 

.,· 

.J. 

. . fund!:; in a·ny of Dr. Murry Sal by 's current and active rese<irch 
· grants be fn)zen_, and· · · · 

Dr, M1;rry Salby .~hould bedeni~d access to his 1·esearch .iabora~eiry 
spt1ce in the Department of.Atrnm:pherlc and Oceanic: Sciences." 

These recornrnendations will go into effect immediately. Furrhei;m-Qre, youi· · 
failure to cooperate in this investigat_ion of conflict of interest initiated by . 
NSF puts.the Univ~rsfty and other faculty at risk oflosing milJi<}i1s of dollars 
in grant funding . TherefOl'e, please be advised that, if you do not pl'Ovide the 
Conflict oflnterest Con1rnlttee with the information tl1at the Commitlee has 
.beell seeking by Octobe~: l i 2007i tlie University .\.vill have no choice l:iut to 

cu 13 EXHIBIT 
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initiate disciplinai~· proceedings against you, wblcb procei;;dlngs may result 
· ln sanctions which could.include dismissal for cm.l!W. · 

Philip P. Di Stefano 
Provost & Executive Vice·ChanceUor 

', . . 

Cc: ChanceBor G.P. "Bud" Peterson 
Vice Chanc<;:llor Stein .Sture 
Dean Todd Gleeson · 
Cl~air Brian Toon i-/ 
Assoi::iate Vice Chance Hor Russ Moore · 

cu 13 .0000002 
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GRANTED Movant shall serve copies of tllis ORDER on 
any pro se parties, pursuant to CRCP 5, and 
file a certificate of service with the Court 
witllin 10 days. 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO 

Address: 

Telephone: 

Plaintiff: 

Defendants: 

1437 Bannock Street 
Denver, Colorado 80202 
720 865-8307 

MURRYSALBY 

UN1VERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 
and JOHN DOES. 

ANNE MANSFIELD 
District Court Judge 
DATE OF ORDER INDICATED 

1".ll'lr~rlC- ,/fl;'l\JT 

CO Denver Cou..':: ':'.:'.:':_~~:1·~y;HllQf jfi: l AM 
Filing Date: Jul 9 2009 8:11AM MDT 
Filing ID: 26022271 
Review Clerk: Angie D Guentller 

ACOURTUSEONLY A 

Case No. : 09-CV-3789 

Division 7 

ORDER GRANTING PLAINTIFF'S MOTION FOR EXTENSION OF TIME 

This matter comes before the Court on plaintiffs motion for a three-day extension of 
time in which to respond to a Motion for Summary Judgment filed by defendant Philip 
DiStefano; Mr. DiStefano has no objection to the extension. Therefore, the motion is granted 
and plaintiff shall file a response on or before July 9, 2009. 

Judge Anne Mansfield date 

Cc: counsel 
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Court: CO Denver County District Court 2nd ID 

Judge: Anne M Mansfield 

File & Serve 
Transaction ID: 25936438 

Current Date: Jul 09, 2009 

Case Number; 2009CV3789 

Case Name: SALBY, MURRY vs. UNIV OF COLO et al 

Court Authorizer: Anne M Mansfield 

Isl Judge Anne M Mansfield 
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l?l?JLED Dnl'nment 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
CO Denver Counijl\i}fsf'&lj:J(;J\l\t't'.26\YlJn 
Filing Date: Jul 2 2009 11 :07 AM MDT 

STATE OF COLORADO Filing JD: 25936438 
Review Clerk: Sean McGowan 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY ' 

Defendants: UNIVERSITY OF.COLORADO, ""'COURT USE ONLY _... 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Case No.: 09-CV-3789 

Attorneys for Plaintiff: Division 7 
Robert M. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 

Address: 7100 E. Belleview Ave., Suite G-11 
Greenwood Village, CO 80111 

Phone No. (303) 333-4122 
e-mail: rliechtv@crossliechtv.com 

PLAINTIFF'S MOTION FOR EXTENSION OF TIME 

Plaintiff Murry L. Salby, by and through his attorney Robert M. Liechty of CROSS & 
LIECHTY, P.C., moves for a three-day extension of time to respond to Mr. DeStefano's Motion 
for Summary Judgment and as grounds therefore states as follows: 

1. As soon as the undersigned received Mr. Distefano ' s Motion, he forwarded it via 
e-mail to Professor Salby, who is now teaching in Australia. Unbeknownst to the undersigned, 
Professor Salby was indisposed with a case of the swine flu and did not return his e-mail until 
July 1, 2009 (actually, July 2 in Australia). He is now close to recovery and can help develop his 
affidavit within a few days. 

2. The response is due Monday, July 6, 2009, and Professor Salbyasks to file it by 
Thursday, July 9. Counsel for Mr. DiStefano has no objection to this extension. 

WHEREFORE, plaintiff Murry Salby respectfully requests that this Court grant him an 
extension until July 9 to file a response to Mr. DiStefano's Motion for Summary Judgment. 

l7 PM 

PDF Page 86



Respectfully submitted this July 2, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechty 
Robert M. Liechty 
Email: rliechty@crossliechty.com 

CERTIFICATE OF SERVICE 

I hereby certify that on July 2, 2009, a true and correct copy of the foregoing 
PLAINTIFF'S MOTION FOR EXTENSION OF TIME was served upon the following 
persons as indicated below: 

Thomas S. Rice, Esq. 
Courtney B. Kramer, Esq. 
SENTER GOLDFARB & RICE, L.L.C. 
1 700 Broadway, Suite 1 700 
Denver, Colorado 80290 
Attorneys for Defendant DiStefano 

David P. Temple, Esq. 
Senior Associate University Counsel 
Office of University Counsel - Litigation 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
Attorneys for Defendant CU 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-320-0210 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-860-5650 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

Duly signed original on file in the offices of Cross & 

Liechty, P. C. 

s/ Kelsey J Ihrig 
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EFILED nn.-nment 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
CO Denver CountyAil)f8f&¥TcJ\llr't'.2ril.¥lirl 1 

Filing Date: Jul 2 2009 11 :07 AM MDT 
STATE OF COLORADO Filing ID: 25936438 

Review Clerk: Sean McGowan 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, .._COURT USE ONLY .._ 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Case No.: 09-CV-3789 

Division 7 

ORDER GRANTING PLAINTIFF'S MOTION FOR EXTENSION OF TIME 

This matter comes before the Court on plaintiff's motion for a three-day extension of 
time in which to respond to a Motion for Summary Judgment filed by defendant Philip 
Distefano; Mr. Distefano has no objection to the extension. Therefore, the motion is granted 
and plaintiff shall file a response on or before July 9, 2009 . 

Judge Anne Mansfield date 

Cc: counsel 

7PM 
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EFILED Dn~nment 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
co Denver CounBNHsfildFcJlllft~rlSo.J'd 
Filing Date: Jul 2 200911:07AM MDT 

STATE OF COLORADO Filing ID: 25936438 
Review Clerk: Sean McGowan 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, .A. COURT USE ONLY .A. 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

CaseNo.: 09-CV-3789 

Division 7 

ORDER GRANTING PLAINTIFF'S MOTION FOR EXTENSION OF TIME 

This matter comes before the Court on plaintiffs motion for a three-day extension of 
time in which to respond to a Motion for Summary Judgment filed by defendant Philip 
DiStefano; Mr. DiStefano has no objection to the extension. Therefore, the motion is granted 
and plaintiff shall file a response on or before July 9, 2009. 

Judge Anne Mansfield date 

Cc: counsel 

l7PM 
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GRANTED Movant shall serve copies of this ORDER on 
any pro se parties, pursuant to CRCP 5, and 
file a certificate of service with the Court 
within 10 days. 

DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff ( s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

,.,.....--, -· / ' 
! • r-h\ r T·. \~· 
\ (")~~·~ · · . ,, .......... ~--- - -- .., 

ANNE MANSFIELD 
District Court Judge 
DATE OF ORDER INDICATED 

CO Denver Cou :€ffifrtizriBOJrl 12 PM 
Filing Date; Jun 20 2009 2;12PM MDT 
Filing ID: 25754093 
Review Clerk: Angie D .Guenther 

A COURT USE ONLY A 

Case Number: 09 CV 3 789 

Div. : 
Ctnn.: 

ORDER GRANTING MOTION TO STAY DISCOVERY 
PENDING DETERMINATION ON QUALIFIED IMMUNITY 

TIIlS MATTER having come before the Court upon the Motion to Stay Discovery pending 
the Court's detem1ination on qualified immunity and the Court being fully advised in its premises, 

HEREBY ORDERS that the Motion to Stay is GRANTED: 

1. All discovery concerning Plaintiffs claims, including Rule 26(a)(l) disclosures is 
stayed; and 

2. No trial date shall be set, pending the Court ' s determination of qualified immunity. 
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DATED this ___ day of _____ , 2009. 

BY THE COURT: 

District Court Judge 

00361249.DOC 
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Court: CO Denver County District Cowi 2nd JD 

Judge: Anne M Mansfield 

File & Serve 
Transaction ID: 25657548 

Current Date: Jun 20, 2009 

Case Number: 2009CV3789 

Case Name: SALBY, MURRY vs. UNIV OF COLO et al 

Court Authorizer: Anne M Mansfield 

Isl Judge Anne M Mansfield 

PDF Page 92



DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: Thomas S. Rice,# 9923 
Courtney B . Kramer, # 40097 

Address: Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 

Phone No.: 303-320-0509 
Fax No.: 303-320-0210 
E-mail: trice@sgrllc.com 

ckramer s rllc.com 

CO Denver Cou '~t'lriBOJd .5 PM 

Filing Date: Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

,,._ COURT USE ONLY,,._ 

Case Number: 09 CV 3789 

Div.: 
Ctrm.: 

MOTION TO STAY DISCOVERY PENDING 
DETERMINATION ON QUALIFIED IMMUNITY 

Defendant, PIDLIP DISTEFANO, by his attorneys, SENTER GOLDFARB & RICE, 
L.L.C. , hereby moves this Court for an order staying discovery. Specifically, Defendant has 
asserted and is entitled to qualified immunity. 1 Thus, Defendant respectfully moves the Comi 
for an order staying discovery pending the resolution of his Motion for Summary Judgment 
raising this defense. 

AND IN SUPPORT THEREOF, Defendant states as follows: 

1 Defendant has filed an Answer and Motion for Summary Judgment, both of which assert the defense of qualified 
immunity. 
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1. Certificate of Compliance with C.R.C.P. 121 § 1-12(5): Undersigned counsel 
certifies that he conferred with Plaintiff's counsel regarding this motion. Plaintiff's counsel 
indicated that Plaintiff opposes the Motion for Summary Judgment, but expresses no opinion 
with regard to this Motion to Stay Discovery Pending Determination on Qualified Immunity. 

I. INTRODUCTION 

2. This matter arises out of an employment relationship between Plaintiff Murry L. 
Salby ("Salby") and the Regents of the University of Colorado ("University"). Salby originally 
brought suit against the University and Provost Philip DiStefano ("DiStefano") in federal court 
on November 19, 2008. [08-cv-02517-RPM]. DiStefano filed a Motion for Summary Judgment 
and Motion to Stay on February 25, 2009, asserting the defense of qualified immunity. Because 
the court granted the University's Motion to Dismiss based on absolute immunity on February 2, 
2009, Salby filed an Unopposed Motion to Dismiss the case without prejudice, which was 
granted on March 29, 2009. Accordingly, the federal court action tem1inated before DiStefano 's 
qualified immunity defense was addressed. Subsequently, Salby brought this suit against the 
University, DiStefano, and John Does in this court on April 14, 2009, asserting essentially the 
same claims as originally pled in federal court. 

3. Salby asserts claims against the Distefano for alleged violations of his First, 
Fomih, and Fourteenth Amendment rights as well as violation of C.R.S. § 24-50.5-103. 
However, as set forth in the motion for summary judgment filed contemporaneously herewith, 
Salby's claims are barred from suit based upon the doctrine of qualified immunity. In essence, 
all actions taken by DiStefano were within his authority and discretion as the Provost of the 
University and therefore, he is cloaked with qualified immunity from suit. Moreover, under the 
facts of this case, DiStefano could not have lmown that his discretionary actions violated clearly 
established law. 

4. The defense of immunity is meant to "protect the official both from liability as 
well as from ordinary burdens of litigation, including far-ranging discovery." Workman v. 
Jordan, 958 F.2d 332, 335 (10th Cir. 1992) cert. denied, 514 U.S. 1015 (1995). Here, DiStefano 
should not be subjected to the demands of discovery on the federal law claims until the Court 
detemrines the threshold issue of immunity.2 

II. ARGUMENT 

5. Until this threshold immunity question is resolved, discovery should not be 
allowed. See Cummins v. Campbell, 44 F.3d 847, 851 (10th Cir. 1994) (citing Harlow v. 

Fitzgerald, 457 U.S. 800, 817-18 (1982); Workman, 958 F.2d at 336. 

2 On May 5, 2009, DiStefano was appointed Chancellor of the University of Colorado at Boulder. This new office 
heightens the need for him to not be burdened with litigation for which he is immune. 

2 
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6. The Colorado Supreme Court has stated that the "purpose of qualified immunity 
is to shield a government employee from the burdens associated with trial which include 
distraction from governmental responsibilities, inhibiting discretionary decision making, and the 
disruptive effects of discovery. Moody v. Ungerer, 885 P.2d 200, 202 (Colo. 1994) (citing 
Hannula v. City of Lakewood, 907 F.2d 129, 130 (10th Cir. 1990)). 

7. Staying discovery serves the salutary purpose of sparing the litigants the burden, 
expense, and inconvenience of engaging in discovery that may prove unnecessary and also 
conserves judicial resources. See Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1367 (11th 
Cir. 1997) ("[ f]acial challenges to the legal sufficiency of a claim or defense, such as a motion to 
dismiss based on a failure to state a claim for relief, should, however, be resolved before 
discovery begins"). For example, the Eleventh Circuit has cogently explained: 

Id. 

Discovery imposes several costs on the litigant from whom 
discovery is sought. These burdens include the time spent 
searching for and compiling relevant documents; the time, expense 
and aggravation of preparing for and attending depositions; the 
costs of copying and shipping documents; and the attorneys' fees 
generated in interpreting discovery requests, drafting responses to 
interrogatories and coordinating responses to production requests, 
advising the client as to which documents should be disclosed and 
which ones withheld, and determining whether certain infom1ation 
is privileged. The party seeking discovery also bears costs, 
including attorneys' fees generated in drafting discovery requests 
and reviewing the opponent's objections and responses .... 
Finally, discovery imposes burdens on the judicial system; scarce 
judicial resources must be diverted from other cases to resolve 
discovery disputes. 

8. Doctrines of immunity are well recognized in a variety of contexts. As the 
Supreme Court has noted, "[o]ne of the purposes of immunity, absolute or qualified, is to spare a 
defendant not only unwarranted liability, but unwarranted demands customarily imposed upon 
those defending a long drawn out lawsuit." Siegert v. Gilley, 500 U.S. 226, 232 (1991); see also, 
Eaton v. Meneley, 379 F.3d 949, 954 (10th Cir. 2004). Therefore, public officials who assert 
qualified immunity are entitled to have such immunity determined as a threshold issue of law 
before incurring the burdens of litigation associated with discovery and trial. See Mitchell v. 
Forsyth, 472 U.S. 511, 526 (1985) ("The entitlement is an immunity from suit rather than a mere 
defense to liability; and like an absolute immunity, it is effectively lost if a case is erroneously 
permitted to go to trial."); Harlow, 457 U.S. at 817-18. This is especially true where a 
determination of the official's qualified immunity "is dispositive" of the plaintiffs claims. See 
Saucier v. Katz, 533 U.S. 194, 200 (2001) receded from by Pearson v. Callahan, 129 S.Ct. 808 
(2009). 
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9. Discovery and other litigation activities should be stayed or limited as necessary 
to determine issues regarding immunity before reaching any other substantive issues. See 
Workman, 958 F.2d at 336; SaV\-)Jer v. County of Clear Creek, 908 F.2d 663, 665 (10th Cir. 1990) 
(Plaintiff was not allowed to conduct discovery in order to allege violation of clearly established 
right because discovery without sufficient allegations to support claim would defeat purpose of 
qualified immunity); Zamora .v. City of Belen, 229 F.R.D. 225, 226 (D.N.M. 2005) ("Because 
qualified immunity protects against the burdens of discovery as well as trial, the Supreme Court 
has emphasized that the trial court should resolve the issue before discovery if at all possible.") . 

10. The purpose of protecting defendants who are illllllune from the burdens of trial 
and pre-trial litigation is particularly important when those defendants are public officials. See 
Harlow, 457 U.S. at 816. In such cases, the public has a significant interest both in preserving 
public funds and in avoiding unnecessary interference with governmental activities and public 
services. See id. at 817. As noted by the Supreme Court, the intangible costs of forcing public 
entities or officials to defend lawsuits include "distraction of officials from their governmental 
duties, inhibition of discretionary action, and deterrence of able people from public service." Id. 
at 816. The Court has "considerable discretion over the timing of discovery." Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. Coors, 357 F.Supp.2d 1277, 1280 (D. Colo. 2004) (citing United 
States v. Evans & Assoc. Construction Co., Inc., 839 F.2d 656, 660 (10th Cir. 1988); C.R.C.P. 
26( c) (permitting the court to "make any order which justice requires to protect a party or person 
from annoyance, embarrassment, oppression, or undue burden or expense"). 

11. Furthermore, the United States Supreme Court has made it clear that the defense 
of qualified immunity "is meant to give government officials a right, not merely to avoid 
'standing trial,' but also to avoid the burdens of 'such pretrial matters as discovery, as inquiries 
of this kind can be peculiarly disruptive of effective government.'" Garrett v. Stratman, 254 
F.3d 946, 951 (10th Cir. 2001) (citing Behrens v. Pelletier, 516 U.S. 299, 308 (1996)). 

12. Indeed, the District of Colorado has previously ruled that defendants asserting 
qualified immunity were entitled to a stay of discovery while their immunity defenses were 
pending before the Court. See Stine v. Swanson, No. 07-cv-00799-WYD-KLM, 2008 WL 
349971 , at *1 (D. Colo. Feb. 6, 2008). "Although a stay of discovery is generally disfavored, the 
Court has broad discretion to stay an action while a dispositive motion is pending pursuant to 
Fed.R.Civ.P. 26(c). Id. "[A] court may decide that in a particular case it would be wise to stay 
discovery on the merits until certain challenges have been resolved." Id. (internal quotations, 
citation, and alteration omitted). "When a particular issue may be dispositive, the court may stay 
discovery concerning other issues until the critical issue is resolved." Id. (citing Vivid Techs. , 
Inc. v. Am. Sci. & Eng 'g, Inc., 200 F.3d 795, 804 (Fed. Cir. 1999)). This Court should similarly 
find in this case that "the potential harm to Plaintiff is outweighed by the burden on [Defendant] 
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resulting from conducting and responding to discovery while [his] Motion for Summary 
Judgment is pending." Stine, 2008 WL 349971, at * 1. 3 

13. All of the policy considerations set forth above apply to Distefano and thus, 
Salby's right to discovery before this Court rules on DiStefano's Motion for Summary Judgment 
should be stayed because: (1) the Court has sufficient infom1ation before it upon which to rule; 
(2) DiStefano's defense asserted is a question of law not fact; and (3) far-ranging discovery 
places an undue burden on DiStefano in his role as a public official and encourages unnecessary 
spending to defend an unsustainable action. See Sprague v. Brook, 149 F.R.D. 575, 577 (N.D. 
Ill. 1993) (citing First Nat'/ Bank v. Cities Serv. Co., 391 U.S. 253 (1968)); Patterson v. United 
States Postal Serv., 901 F.2d 927, 929 (11th Cir. 1990). 

14. DiStefano was the Provost and Executive Vice Chancellor for Academic Affairs 
for the Boulder campus of the University and is now its Chancellor. Burdensome discovery at 
this stage of the litigation is unnecessarily time consuming and disruptive to the flow of the 
University. In defending this action, DiStefano inevitably and unnecessarily expends public 
funds and precious time. To avoid such an unnecessary expense, discovery ought to be stayed 
pending resolution of immunity asserted within the Motion for Summary Judgment. 

15. Allowing the case to proceed and for discovery to continue is judicially inefficient 
and is a waste of counsels' time and efforts until such ti.me as the Motion for Summary Judgment 
is ruled on. The time and resources of the parties should not be wasted in conducting 
unnecessary discovery. Plaintiff will not be prejudiced in any way by the stay of discovery and 
this Motion is not filed for the purposes of harassment or delay. 

16. Successful ruling on the immunity motion will still result in the state law claim being 
made against DiStefano. However, that claim, brought pursuant to C.R.S. § 24-50.5-103 is far 
less complex and can be more readily litigated in an efficient manner once the immunity issues 
are ruled upon. 

WHEREFORE, Defendant respectfully requests the Court issue orders as follows: 

A. 

B. 

c. 

All discovery concerning Plaintiffs claims, including Rule 26(a)(l) 
disclosures, be stayed until Defendant's Motion for Summary Judgment 
has been resolved ; 

No trial date be set until the immunity motion is resolved; and 

Such other and further relief as this Court deems just. 

3 As well, the qualified immunity defense may also be the subject of interlocutory appeal. See Foote v. Spiegel, 118 
F.3d 1416, 1422 (10th Cir. 1997); Clanton v. Cooper, 129 F.3d 1147, 1153 (10th Cir. 1997). It makes little sense to 
litigate the case until such appeals have been decided. 
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Respectfully submitted, 

SENTER GOLDFARB & RICE, L.L.C. 

By s/ Thomas S. Rice 
Thomas S. Rice, # 9923 

By s/ Courtney B. Kramer 
Courtney B. Kramer,# 40097 
1700 Broadway, Ste. 1700 
Denver, CO 80290 
Telephone: 303-320-0509 
Facsimile: 303-320-0210 
Attorneys for Defendant Philip DiStefano 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 15th day of June, 2009, a true and correct copy of the 
above and foregoing MOTION TO STAY DISCOVERY PENDING DETERMINATION 
ON QUALIFIED IMMUNITY was electronically filed with the Court and served upon all 
counsel via LexisNexis File and Serve, addressed to: 

Robert Liechty, Esq. 
rliechty@crossliechty.com 

David P. Temple, Esq. 
david.temple@cu.edu 

00358225.DOC 

s/ Stephanie Hood 
Stephanie Hood 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

v . 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: Thomas S. Rice, # 9923 
Courtney B. Kramer,# 40097 

Address: Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 

Phone No.: 303-320-0509 
Fax No.: 303-320-0210 
E-mail: trice@sgrllc.com 

ckramer(@,sgrllc.com 

11.111111.n OtwnmPJlt 

CO Denver Cou1ritYbfsftrit{f:{tffifrt52.il¥Jjrl ~5 PM 
Filing Date: Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

.A. COURT USE ONLY .A. 

Case Number: 09 CV 3 789 

Div.: 
Ctrm.: 

DEFENDANT DISTEFANO'S MOTION FOR SUMMARY JUDGMENT 
BASED UPON QUALIFIED IMMUNITY 

Defendant, PHILIP DISTEFANO ("DiStefano"), by his attorneys, THOMAS S. RICE 
and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C., and 
pursuant to C.R.C.P. 56, hereby moves the Court for an order of summary judgment in his favor 
dismissing all Plaintiffs federal claims against him with prejudice. 

AND IN SUPPORT THEREOF, DiStefano states as follows: 

1. DiStefano is entitled to qualified immunity; as such, Plaintiff's fe~eral claims 
against DiStefano must be dismissed. 
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2. DiStefano acted within his discretionary authority at all time relevant, including 
but not limited to accepting the Committee's recommendations for disciplinary action 
concerning Plaintiff. 

3. DiStefano could not know that his discretionary actions would violate clearly 
established law. 

4. The facts and authorities supporting DiStefano's Motion are more fully set forth 
in his Memorandum Brief in Support of Motion for Summary Judgment Based Upon Qualified 
Immunity, filed contemporaneously herewith. 

WHEREFORE DiStefano respectfully requests that this Court grant his Motion for 
Summary Judgment, award costs and reasonable attorneys fees and award such further and 
additional relief as the Court deems just and proper. 

Respectfully submitted, 

SENTER GOLDFARB & RICE, L.L.C. 

By s/ Thomas S. Rice 
Thomas S. Rice, # 9923 

By s/ Courtney B. Kramer 
Courtney B. Kramer, # 40097 
1700 Broadway, Ste. 1700 
Denver, CO 80290 
Telephone: 303-320-0509 
Facsimile: 303-320-0210 
Attorneys for Defendant Philip DiStefano 
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CERTIFICATE OF SERVICE · 

I HEREBY CERTIFY that on this 151
h day of June, 2009, a true and correct copy of the 

above and foregoing DEFENDANT DISTEF ANO'S MOTION FOR SUMMARY 
JUDGMENT BASED UPON QUALIFIED IMMUNITY was electronically filed with the 
Court and served upon all counsel via LexisNexis File and Serve, addressed to: 

Robert M. Liechty, Esq. 
rliechty@crossliechty.com 

David P. Temple, Esq. 
David.ternple@cu.edu 

00365512.DOC 

s/ Stephanie Hood 
Stephanie Hood 
Legal Secretary 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

143 7 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

V. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: Thomas S. Rice,# 9923 
Courtney B. Kramer,# 40097 

Address: Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 

Phone No.: 303-320-0509 
Fax No.: 
E-mail: 

303-320-0210 
trice@sgrllc.com 
ckramer@sgrllc.com 

EFILED Document 
CO Denver Cou1il~'fif&ftH~Hlfrt'2i1BOJD zs PM 
Filing Date: Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

.& COURT USE ONLY.& 

Case Number: 09 CV 3789 

Div.: 
Ctrm.: 

DEFENDANT DISTEFANO'S MEMORANDUM BRIEF 
IN SUPPORT OF SUMMARY JUDGMENT 

BASED UPON QUALIFIED IMMUNITY 

Defendant, PHILIP DISTEFANO ("DiStefano"), by his attorneys, THOMAS S. RICE 

and COURTNEY B. KRAMER of the law firm SENTER GOLDFARB & RICE, L.L.C., and 

pursuant to C.R.C.P. 56, hereby submits this Memorandum Brief in Support of Motion for 

Summary Judgment Based Upon Qualified Immunity. 
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I. INTRODUCTION 

This case arises out of the employment relationship between Plaintiff Murry L. Salby 

("Salby") and the Regents of the University of Colorado ("University"). During his employment 

as a Professor at the University, Salby failed to comply with required conflict of interest 

reporting procedures. After months of lack of communication from Salby followed by vehement 

denial of deficiencies in his reporting, the Conflict of Interest Committee ("Committee") 

recommended disciplinary action against Salby, which Philip DiStefano, acting as Provost, 

accepted pursuant to established University procedures and commensurate with his discretion. 

Accordingly, the disciplinary action was iniplemented against Salby in September of 2007. 

II. STATEMENT OF THE CASE 

Salby filed his Complaint on April 14, 2009 wherein he asserts the following substantive 

claims against DiStefano: 1 

• Violation of Fourth Amendment. Salby alleges that pursuant to 42 U.S.C. § 1983 

DiStefano violated his Fourth Amendment rights by restricting Salby's access to his 

research laboratory. 

• Violation of the Fourteenth Amendment. Salby alleges that pursuant to 42 U.S .C. § 

1983 DiStefano deprived Salby of his procedural due process rights by ending 

Salby's expectation of continued employment with the University without a pre- or 

post-termination hearing. 

1 Salby also seeks punitive damages and attorney fees pursuant to 42 U.S.C. § 1988 and asserts a breach of contract 
claim against the University. 
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• Violation of First Amendment. Salby alleges that pursuant to 42 U.S.C. § 1983 

DiStefano took adverse disciplinary action against him in retaliation for his exercise 

of First Amendment protected speech. 

• Violation of C.R.S. § 24-50.5-103. Salby alleges that the University and DiStefano's 

conduct violated the Colorado Whistleblower Statute, C.R.S. § 24-50.5-103. 

Distefano filed an Answer on May 13, 2009, wherein he asserts the affimmtive defense 

of qualified immunity.2 DiStefano is entitled to qualified immunity because he acted within his 

discretionary authority when he accepted the Committee's recommendations for disciplinary 

action concerning Salby and when he restricted Salby' s access to the research lab. Di Stefano 

could not know that it would violate clearly established law for him to take these actions against 

Salby. As such, Di Stefano should be dismissed from this case at the onset of this litigation and 

prior to the commencement of discovery. 

III. STATEMENT OF UNDISPUTED MATERIAL FACTS3 

1. DiStefano was the Provost and Executive Vice Chancellor for Academic Affairs 

for the Boulder campus of the University and held that position at the time of the events involved 

in this case. In this position, he was the chief academic officer of the Boulder campus. On May 

5, 2009, DiStefano was appointed Chancellor for the University of Colorado at Boulder. [See, 

Affidavit of Philip DiStefano, appended hereto as Ex. A-1, at iii! 1, 3.] 

2. The Provost oversees eight colleges and schools, over 29,000 students, and over 

1,000 faculty members. [See, Ex. A-1, at if 3.] 

2 DiStefano submits contemporaneously herewith a Motion to Stay Discovery Pending Determination on Qualified 
immunity. 
3 Cited within the text of this Brief as "SUF." 
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3. The position description for the Provost and Vice Chancellor of Academic Affairs 

states that the Provost is responsible for, among other things, "the administration of academic 

policies and programs, the allocation of resources to assure high quality academic programs, and 

direction and oversight of the instruction, research and creative work, and outreach activities of 

the campus." The Provost assumes responsibility for all academic, arts, and research programs, 

including research institutes and centers. [See, Ex. A-1, at ~ 4; Job description position 

statement of Provost, appended hereto as Ex. A-2.] As part of his job, the Provost is required to 

make many discretionary decisions on a regular basis. [See, Ex. A-1, at~ 4; Ex. A-2.] 

4. As appointing authority, the Provost makes final decisions concerning 

disciplinary measures for tenured faculty. In this regard, the Provost receives recommendations 

from faculty committees. He has the discretion to then accept, reject, or modify a committee's 

recommendations. [See, Ex. A-1, at iri/ 4, 6.] 

5. Effective March 20, 2007, the University implemented a new Conflict of Interest 

and Conflict of Commitment policy. This policy requires faculty members to complete annual 

Disclosure of External Professional Activity ("DEPA") forms on~line, which must be revised 

upon a significant change in outside interests or activities. [See, Affidavit of Russell Moore, 

appended hereto as Ex. B-1, at ~ 3.] 

6. Under the policy, if there are allegations of violations of a policy, they are initially 

to be resolved at the unit level. Should the unit level be unable to resolve the allegation, it is then 

referred to the Conflict of Interest Committee, which consists of at least eight faculty members, 

who are recommended by the Vice Chancellor for Research, the Deans of various colleges of the 
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University, and one member from outside the University. The Committee reviews the matter and 

makes a report of findings and recommendations for disciplinary action. [See, Ex. B-1, at ii 8.] 

7. Possible sanctions and discipline include, but are not limited to, (a) emphasizing, 

orally or in writing, to the faculty member his professional responsibilities, (b) oral or written 

admonition of the faculty member, ( c) reassignment, temporarily or pemmnently, of the faculty 

member's office or other work space (with appropriate consent of any academic unit affected), 

(d) temporary or continuing reduction in salary or privileges of the employee, and (e) freezing 

research funds or imposing other research restrictions. [See, Ex. B-1, at i! 9.] 

8. Despite multiple requests for completion and advisements of the DEPA 

requirement, Salby failed to submit a DEPA in 2007. In fact, Salby consistently and deliberately 

violated the spirit of the University's conflict of interest policy by refusing to disclose 

infom1ation and insisting no conflicts existed. [See, Ex. B-1, at ii 4.] 

9. Despite sabbatical leave in spring of2007, Salby was still required to comply with 

disclosure duties as a member of the faculty of the University, and his failure to do so was 

considered a violation of the disclosure policy. [See, Ex. B-1, at iii! 5-6.] -

10. Upon allegations of violations of the policy, the department of Atmospheric and 

Oceanic Sciences attempted to resolve the matter by eliciting the necessary information. 

However, such efforts over the course of several months failed. [See, Ex. B-1, at ii 7.] 

11. The Conflict of Interest Committee convened on August 17; 2007, and, upon 

investigation, found that Salby's inaction constituted a significant violation of the Conflict of 

Interest policy. On August 20, 2007, the Committee recommended that: (1) the University not 

submit any requests for funding of research proposals on Salby's behalf; (2) funds in any of 
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Salby's current and active research grants be frozen; and (3) Salby should be denied access to his 

research laboratory space in the Department of Atmospheric and Oceanic Sciences. [See, Ex. A

l, at if 7; Ex. B-1, at if 10; August 20, 2007 letter from Rodger Kram, Ph.D., appended hereto as 

Ex. B-3.] 

12. Associate Vice Chancellor for Research Russell Moore forwarded the 

Committee's findings and recommendations to Vice Chancellor for Research Stein Sture on 

August 28, 2007. Vice Chancellor Sture concurred with the Committee's recommendations and 

forwarded the report to DiStefano on August 31, 2007, as DiStefano was the appointing authority 

able to enact such action against a tenured faculty member. [See, Ex. A-1, at if 5; Ex. B-1, at iii! 

11-12; August 28, 2007 letter from Russell Moore, appended hereto as Ex. B-4; August 31, 2007 

letter from Stein Sture, appended hereto as Ex. B-5.] 

13. DiStefano notified Salby of his acceptance of the Committee's recommendations 

on September 19, 2007, and of his directive that the recommendations go into effect 

immediately. DiStefano instructed Salby to provide the conflict of interest information by 

October 1, 2007, in the absence of which the University would initiate additional disciplinary 

action against Salby. [See, Ex. A-1, at if 7; Ex. B-1, at if 13; September 19, 2007 letter from 

Provost DiStefano, appended hereto as Ex. B-6.] 

14. The frozen research funds are property of the University because they are under 

contract between the University and the granting agencies. [See, Ex. A-1, at if 9.] 

15. Salby' s fom1er laboratory is owned by the Board of Regents of the University and 

is allocated at the discretion of the Provost, Deans, and other Vice Chancellors to employees for 

work-related activities and professional pursuits and are subject to reassignment or revocation 
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upon their discretion. [See, Ex. A-1, at if 10; Affidavit of Frank Bruno, appended hereto as Ex. 

C-1 , at ii 3.] 

16. Neither a professor, nor a department, nor other academic or research unit has any 

right to or ownership interest in a specific office space. Such space is allocated pursuant to the 

discretion of the Chancellor, Provost, other Vice Chancellors, and the Deans. Spaces may be 

reassigned at any time based upon the needs and interests of the University. [See, Ex. A-1 , at if 

10; Ex. C-1, atiiii 4-5.] 

17. This long~standing, written policy regarding allocation of space has been in place 

since at least 2002. [See, Ex. C-1, at if 4.] 

18. DiStefano understood that the University permitted Salby to remove his personal 

belongings from the lab. [See, Ex. A-1, at ii 11.] 

19. DiStefano did not carry out the actual implementation of the Committee's 

recommendations . Such implementation was carried out by Associate Vice Chancellor Moore's 

office and the ATOC department. [See, Ex. A-1, at if 8; Ex. B-1 , at if 14.] 

20. DiStefano did not terminate Salby's employment with the University; rather, 

Salby submitted notice of his retirement to Brian Toon, department chair of ATOC, effective 

January 31, 2008. [See, Ex. A-1, at if 12; January 29, 2008 letter from Salby, appended hereto as 

Ex. A-3.] 

21. Before taking the action described above, DiStefano had never met Salby and had 

only indirect involvement in a single administrative issue years before. DiStefano had no 

knowledge of Salby's grievances, and his actions taken in response to the conflict of interest 

issue were wholly umelated to those grievances. [See, Ex. A-1, at ii 13.] 
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IV. STANDARD OF REVIEW 

Summary judgment should be granted where, taking the facts in the light most favorable 

to the non-moving party, there is no genuine issue of material fact, and the moving party is 

entitled to judgment as a matter of law. See, Deepwater Investments, Ltd. v. Jackson Hole Ski 

Corp., 938 F.2d 1105, 1110-11 (10th Cir. 1991). Upon a motion for summary judgment, the 

moving party bears the burden of showing the absence of a genuine issue of material fact. See, 

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The burden then shifts to the non-moving 

party to produce evidence creating a genuine issue of material fact to be resolved at trial. See, 

Vitkus v. Beatrice Co., 11F.3d1535, 1539 (10th Cir. 1993). 

V. ARGUMENT 

A. DiStefano is Entitled to Qualified Immunity. 

DiStefano acted within his official role as Provost at all times relevant to the Complaint, 

and he is thus entitled to qualified immunity. Qualified immunity protects government officials 

performing discretionary functions from liability if their conduct violates no "clearly established 

statutory or constitutional rights of which a reasonable person would have known." Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982). Only in exceptional cases will government actors have no 

shield against claims made against them in their individual capacities. See, Harlow, 457 U.S. at 

818. "[I]nsubstantial lawsuits 'against government officials [should] be resolved prior to 

discovery and on summary judgment if possible."' Lewis v. City of Ft. Collins, 903 F.2d 752, 

758 (10th Cir. 1990) (quoting Anderson v. Creighton, 483 U.S. 635, 640, n.2 (1987)) (emphasis 

added). As set forth herein, the undisputed facts demonstrate that at all relevant times DiStefano 
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was performing discretionary 'functions. Therefore, he is entitled to qualified immunity and 

summary judgment should enter in his favor. 

1. The Concept of Qual~fied Immunity and Plaintiff's Burden. 

As the undisputed facts demonstrate, DiStefano acted pursuant to the discretion afforded to 

him in his capacity as Provost of the University when he accepted the recommendations of the 

Conflict of Interest Committee concerning Salby and when he restricted Salby's access to the 

research lab. Consistent with the well-established purpose behind qualified immunity, DiStefano 

should be protected from suit and summarily dismissed from this lawsuit at the onset. 

Generally, in order to defeat an assertion of qualified immunity, Salby has the burden of 

proving the following elements by a preponderance of the evidence: (a) DiStefano violated a 

constitutional or statutory right; and (b) the infringed right at issue was clearly established at the time 

of the allegedly unlawful activity such that a reasonable individual in his position would have known 

his challenged conduct was illeg<1-1. See, Martinez v. Carr, 479 F.3d 1292, 1295 (10th Cir. 2007); see 

also, Pearson v. Callahan, 129 S.Ct. 808, 818 (2009) ("The judges of the district courts and the 

courts of appeals should be permitted to exercise their sound discretion in deciding which of the 

two prongs of the qualified immunity analysis should be addressed first in light of the 

circumstances in the particular case at hand."). The qualified immunity analysis is premised on a 

showing that the official acted within the scope of his discretionary authority when the challenged 

conduct occurred. See, Vinyard v. Wilson, 311 F.3d 1340, 1346 (11th Cir. 2002). 

"Qualified immunity balances two important interests- the need to hold public officials 

accountable when they exercise power irresponsibly and the need to shield officials from 

harassment, distraction, and liability when they perform their duties reasonably." Pearson, 129 

S.Ct. at 815. 'The protection of qualified immunity applies regardless of whether the 
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government official's error is a 'mistake of law, a mistake of fact, or a mistake based on mixed 

questions of law and fact."' Id. Importantly, qualified immunity "not only shields a defendant 

from liability, but is also intended to protect the defendant from the burdens associated with 

trial." Pueblo Neighborhood Health Centers, Inc. v. Losavio, 847 F.2d 642, 645 (10th Cir. 

1988). "These burdens include distraction of officials from their governmental responsibilities, 

the inhibition of discretionary decision making, the deterrence · of able people from public 

service, and the disruptive effects of discovery on governmental operations." Hannula, 907 F.2d 

at 130. 

The Supreme Court has held that: 

Because qualified immunity is 'an immunity from suit rather than a 
mere defense to liability . . . it is effectively lost if a case is 
erroneously permitted to go to trial. ' Mitchell v. Forsyth, 472 U.S. 
511, 526 (1985) (emphasis deleted). Indeed, we have made clear 
that the 'driving force' behind creation of the qualified immunity 
doctrine was a desire to ensure that "insubstantial claims' against 
government officials [will] be resolved prior to discovery.' 
Anderson v. Creighton, 483 U.S. 635, 640 n. 2 (1987). 
Accordingly, 'we repeatedly have stressed the importance of 
resolving immunity questions at the earliest possible stage in 
litigation.' Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per 
curiam) . 

Pearson, 129 S.Ct. at 815. 

DiStefano is entitled to protection from this litigation because he was clearly acting 

within his discretionary authority, and he is thus entitled to qualified immunity. This Court 

should decide as a threshold matter that DiStefano should be summarily dismissed at the onset of 

this lawsuit. 
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a. The Position of Provost. 

The Provost and Executive Vice Chancellor for Academic Affairs is the chief academic 

officer for the Boulder campus. [SUF at~ 1.J DiStefano held this position from March 2001 

until his May 5, 2009 appointment as Chancellor. [SUF at ii I.] In the capacity of Provost, 

DiStefano was responsible for overseeing eight colleges and schools, over 29,000 students, and 

more than 1,000 faculty members. [SUF at ii 2.] The Provost is also responsible for, inter alia, 

administration of academic policies and programs, the allocation of resources to assure high 

quality academic programs, and direction and oversight of the instruction, research and creative 

work, and outreach activities of the campus; the Provost also assumes responsibility for all 

research programs, including research institutes and centers. [SUF at ~ 3.] The position of 

Provost demands oversight of many issues and therefore provides extensive discretion for tasks 

on a regular basis. [SUF at ii 3.] 

In this position, the Provost has the right to determine appropriate disciplinary measures 

of tenure and tenure-track professors. [SUF at~ 4.] Under this extensive authority, it is within a 

Provost's discretion to accept findings of a committee and to implement such recommendations 

in part or in whole, to fashion a remedy of his own, or to reject the findings altogether, as he 

deems appropriate. [SUF at~ 4.] 

Because of the extensive nature of the Provost's responsibilities, delegation to and 

reliance upon underlying committees is vital. It would be impossible for the Provost to oversee 

and implement every personnel decision without the aid of such committees. Here, DiStefano 

relied upon the Committee's recommendations and utilized his discretion to accept same. 
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DiStefano could not know that it would violate clearly established law, for him to accept the 

recommendations of the Committee. 

b. The Provost's Actions Were Discretionarv in Nature and Are 
Precisely the Type of Conduct Entitling DiStefano to Qualified 
Immunity. 

To defeat summary judgment, Salby must produce evidence that would allow a trier of 

fact to find that no reasonable person in DiStefano 's position would have thought the facts 

justified his acts. See, Post v. City of Fort Lauderdale, 7 F.3d 1552, 1557 (11th Cir. 1993). "The 

first part of the qualified immunity analysis is to show that the officjal acted within the scope of 

his discretionary authority when the challenged conduct occurred." Vinyard, 311 F.3d at 1346. 

Salby may avoid summary judgment "only by pointing to specific evidence that the official's 

actions were improperly motivated." Subryan v. Regents of the University of Colorado, 813 

F.Supp. 753, 759 (D.Colo. 1993) (internal citation omitted) (emphasis original). The Complaint 

alleges that DiStefano was Provost of the University at the time the challenged conduct occurred. 

As such and as set forth herein, DiStefano was operating and acting within the scope of his 

discretionary authority. 

i. DiStefano's Acceptance of the Committee's Recommendations 
Occurred Pursuant to University Policy. 

DiStefano followed University procedure with regard to Salby's disciplinary action at 

issue. The recommendations for corrective or disciplinary action were provided to DiStefano 

because he was the highest appointing authority able to enact this type of action against a faculty 

member. [SUF at ii 12.] University procedure requires faculty members to complete DEPA 

forms, which helps to ensure that conflicts of interest involving a professor's outside professional 

activities and financial interests are disclosed and managed appropriately to prevent adverse 
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affects for employees and for the University. [SUF at if 5.] Faculty have a continuing duty to 

revise these on-line forms upon a significant change in outside interests or activities. [SUF at if 

5.] If the conflict cannot be resolved at the unit level, it is referred to the Conflict oflnterest 

Committee, which investigates and considers the matter and then makes a recommendation for 

action or mc+nagement to the Provost for a final ruling. [SUF at ifi! 4, 6.] 

In this case, Salby failed to complete a DEPA in 2007, prior to which he had refused to 

disclose requested and necessary information, insisting he had no conflicts. [SUF at if 8.] 

Despite being on sabbatical leave, as a professor of the University, Salby was still required to 

comply with DEPA reporting procedure. [SUF at if 9.) Failure to submit a DEPA is considered 

a violation of the disclosure policy, and attempts by the ATOC department to obtain the 

necessary information from Salby over the course of several months proved unsuccessful. [SUF 

at iii! 9-10.] 

Upon the Committee's investigation, it may recommend various sanctions such as oral or 

written admonition, temporary or permanent reassignment of the faculty member's office or 

work space, temporary or continued reduction in privileges, or freezing of research funds and 

imposing other research restrictions. [SUF at if 7.] While Salby alleges he submitted several 

grievances between 1997 and 2000, the facts demonstrate that DiStefano was unaware of the 

subject grievances Salby filed between 1997 and 2000 and does not remember receiving notice 

of any reference to them. [SUF at if 21.] Accordingly, DiStefano 's decision to implement the 

Committee's recommendations was wholly unrelated to the prior grievances because DiStefano 

had no knowledge of Salby's activities prior to implementation of this lawsuit. [SUF at ii 21.] 
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DiStefano's discretionary decision to accept the Committee's recommendations were completely 

unrelated to Salby's grievances. [SUF at ii 21.] 

DiStefano could not have known that his actions against Salby for reasons unrelated to 

the grievances would violate clearly established law. To allow the exercise of discretion should 

not become unlawful conduct which would make DiStefano susceptible to suit for every 

discretionary act he performs. Such a result would circumvent the purpose of qualified 

immunity and substantially interfere with his official duties as Provost of the University. As 

such, DiStefano's actions are precisely those which qualified immunity is intended to protect. 

ii. DiStefano did not Terminate Salby's Employment. 

DiStefano utilized his discretion to accept the Committee's recommendations, which did 

not result in Salby's termination. Upon acceptance of the Committee's recommendations, 

DiStefano did not implement the corrective and disciplinary actions against Salby. [SUF at iI 

19.] DiStefano did not terminate Salby from his employment with the University. [SUF at iI 

20.] Salby chose to retire, effective January 31, 2008, via correspondence sent to Brian Toon, 

chair of ATOC. [SUP at iI 20.] Retirement does not trigger due process procedures. DiStefano 

could not have known that Salby was being deprived of any pre or post termination due process 

because Salby was not terminated; he retired. Under these circumstances, DiStefano could not 

have known that his actions with respect to Salby violated any clearly established law. 

iii. DiStefano's Discretionary Acceptance of the Committee's 
Recommendations to Restrict Access to the Research Lab Owned 
by the University was Reasonable. 

DiStefano 's discretionary acceptance of the Committee's recommendations was also 

reasonable with regard to Salby 's claim that he was denied access to his research lab. The 
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workspace at issue is owned and operated by the University; it is provided to employees for work 

purposes and professional pursuits. [SUF at if 15.] The Provost, Deans, and other Vice 

Chancellors allocate such space at their discretion. [SUF at iii! 15-16.] Per University policy, a 

professor has no ownership or proprietary interest in a particular office space. [SUF at if 16.] 

Space allocation is specified in a written policy, in place since at least 2002. [SUP at if 17.J 

(1) The Undisputed Facts Show that Research Data and 
Computers Were Owned by the University and/or 
Sponsoring Agency, Not by Salby. 

DiStefano's discretionary action was reasonable because the property belongs to the 

University rather than to Salby. [SUF at iii! 15-16.] The University simply restricted access to 

its facility and equipment allocated to Salby and his research assistant to preclude University 

property from being utilized for research purposes. [SUP at ifil 11, 14-16.] The Committee's 

recommendation stated that "Dr. Salby should be denied access to his research laboratory space 

in the Department of Atmospheric and Oceanic Sciences." [SUP at if 11.] Indeed, the 

Committee's recommendation provided a clear and satisfactory rationale for this action, based 

upon Salby's failure to comply with necessary University reporting policy and procedure, upon 

which DiStefano also based his acceptance. [SUF at if 11.] The Complaint states that the 

laboratory contents had been developed by Salby's federal research grants. [See, Complaint at if 

9]. Therefore, the alleged confiscation involved research-related University property in the fom1 

of frozen research funds because, under University policy, funds developed under contract 

between the University and the granting agencies are property of the University. [SUF at if 14.] 
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(2) The Record is Devoid of Any Evidence that Salby's 
Personal Items and Papers Were Seized. 

The Complaint asserts conclusory accusations without adequate support. DiStefano 

himself had no personal role in implementing the recommendation that Salby's access to the 

research lab be restricted. [SUF at iJ 19.] Nevertheless, the undisputed facts , infra, also show 

that Salby was invited to claim his personal belongings, [SUF at iJ 18] and there is no record of 

repeated requests by Salby for computer files. Attempts to communicate with Salby were 

impossible, and he often failed to attend his scheduled classes. DiStefano could not have known 

that his actions to bar Salby from his research lab based on .the Committee's recommendations 

would violate clearly established law. DiStefano believed such space to be University prope1iy 

that is reassignable at the discretion of himself and other University administrators. [SUF at i!il 

15-16.] DiStefano believed Salby would have access to this lab in order to collect his personal 

belongings and would not be seized. [SUF at iJ 18.) 

(3) The Undisputed Facts Show Salby was Invited to Come 
to the Lab and Collect Personal Property. 

The undisputed facts negate the Complaint's unsupported allegations. Salby was notified 

of the University's intention to freeze his access to the laboratory. [SUF at iJ 13.] DiStefano 

understood that Salby had been invited to pick up his personal belongings in the laboratory. 

[SUF at iJ 18.] Salby's personal belongings did not include research funds or equipment 

purchased with such funds. [SUF at iJ 14.] 

Based upon the foregoing, it is clear that the sum total of DiStefano's involvement in 

restricting Salby's access to the research lab was his acceptance of the Committee's 

recommendations and his communication to Salby regarding same. This is precisely the type of 
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discretionary conduct which the doctrine of qualified immunity was meant to shield from suit, 

and as such, Di Stefano should be dismissed from this case at this early stage of the litigation. 

c. Other Similar Cases Support an Award of Qualified Immunity. 

In Wood v. Strickland, 40 U.S. 308 (1975), the Supreme Court defined the immunity 

defense in the specific context of school discipline. The similarities between the discretionary 

authority exercised by local school authorities in teacher employment matters supports the 

immunity test stated therein to apply in this case. The Supreme Court held that "a school board 

member is not immune from liability for damages under U.S.C. § 1983 if he knew or reasonably 

should have known that the action he took within his sphere of official responsibility would 

violate the cortstitutional rights of the [person] affected, or if he took the action with the 

malicious intention to cause a deprivation of constitutional rights." See, Wood, 420 U.S. at 322. 

The undisputed facts show that DiStefano's actions were in good faith and within his 

discretion. See, Bertot v. School Dist. No. I, Albany County, Wyoming, 522 F.2d 1171, 1184 

(10th Cir. 1975). In University of Wyoming v. Gressley, the President of the University 

recommended Professor Gressley's dismissal as a tenured professor of the University. See, 978 
\ 

P.2d 1146, 1149 (Wyo. 1999). As per University procedure, the faculty senate's Ad Hoc 

Hearing Committee held a preliminary proceeding and concluded that there existed adequate 

cause for the professor's dismissal. See, Gressley, 978 P2d at 1149. The Board of Trustees 

sustained the Committee's decision, pursuant to their authority, and the professor's lawsuit 

followed. Id. Among other claims, plaintiff pled that the President was liable because he had 

instituted the proceedings instead of another administrative officer appointed by the President as 

required by the applicable rules. Id. at 1152. The court held that the President and the Board of 
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Trustees were entitled to qualified inununity because the termination of plaintiff came within the 

ambit of their discretionary functions. Id. at 1151. According to the court, plaintiff could not 

demonstrate any prejudice on the part of the President sufficient to overcome the defense of 

qualified immunity. Id. at 1152. 

Similarly, the Tenth Circuit has held that high ranking individuals at a University are 

immune from suit. See, Prebble v. Brodrick, 535 F.2d 605, 612-13 (10th Cir. 1975). In Smith v. 

Losee, 485 F.2d 334, 344 (10th Cir. 1973) the court had earlier recognized a qualified privilege 

or immunity for school authorities making decisions on nomenewal of employment or discharge 

of instructors. The Tenth Circuit extended this immunity, stating "[ w ]e are satisfied that such a 

qualified immunity is available to the defendants in this case, the President, the Trustees and 

administrative officers of the State University." Prebble, 535 F.2d at 612. There, in addition to 

the applicability of immunity as a defense, the evidence strongly showed a lack of malice or bad 

faith by the defendants. Id. at 613. Under this authority, it is appropriate to dismiss DiStefano at 

this juncture in order to further the purpose of qualified immunity. The undisputed facts show 

that DiStefano acted within his discretion and acted in good faith, without malice. 

d. Salby's Whistleblower Claim. 

This threshold motion solely addresses the issue of qualified immunity; thus, the federal 

claims should be addressed prior to the state claim. Salby's remaining state whistleblower claim 

can be addressed and litigated subsequent to the Court's determination of qualified immunity. 

VI. CONCLUSION 

DiStefano was acting pursuant to his authority as Provost of the University at all times 

relevant. In this capacity, his ability to accept the Committee's disciplinary recommendations is 
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purely discretionary and was reasonable under the circumstances. Moreover, DiStefano could 

not know that it would violate clearly established law for him to accept the recommendations of 

the Committee. Thus, for the foregoing reasons, DiStefano respectfully requests that the Court 

dismiss the claims addressed herein pursuant to C.R.C.P. 56, based on qualified immunity. 
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By s/ Thomas S. Rice 
Thomas S. Rice, # 9923 

By s/ Courtney B. Kramer 
Courtney B. Kramer, # 40097 
1700 Broadway, Ste. 1700 
Denver, CO 80290 
Telephone: 303-320-0509 
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Attorneys for Defendant Philip DiStefano 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this 15th day of June, 2009, a true and correct copy of the 
above and foregoing DEFENDANT DISTEFANO'S MEMORANDUM BRIEF IN 
SUPPORT OF MOTION FOR SUMMARY JUDGMENT BASED UPON QUALIFIED 
IMMUNITY was electronically filed with the Court and served upon all counsel via LexisNexis 
File and Serve, addressed to: 

Robert M. Liechty, Esq. 
rliechty@crossliechty.com 

David P. Temple, Esq. 
David.temple@cu.edu 

00359088.00C 
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MURRY SALBY, 
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UNIVERSITY OF COLORADO PROVOST I , 
i DISTEFANO, and JOHN DOES. I . . 

Attorney: 

Addn~ss: 

Pl1one No.: 
I Fax No.: 
I E-mail: 

Thomas S. Rice,# 9923 
Courtney B. Kramer,# 40097 
Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
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303·320·0509 
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cklamer(Cysgrllc.com 
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Review Clerk: Channaine Bright 

PHILIP I 

i _A_c_o_u_R_T_. u_'s_E_· 0-N--L \_'_A_ 

I Case Number: 09 CV 3789 

i 
I l Div.: 
I Ctrm.: 
I 

I _____ j 

L__ ________ A_F_iF-·I_D_A_v_rT_o_F_R_u_is_s_E_LL_M_o_o_R_E_· _____ ~~ 
Affiant, RUSSELL MOORE, after being duly sworn, states as follows: 

J. l am the Associate Vice Chancellor for Research for the University of Colorado at 

Boulder. 

2. I have personal knowledge of the matters set forth in this Affidavit. 

3. Effective March 20, 2007, the University implemented a new Conflict of Interest 

and Conflict of Commitment policy. In essence, the policy requires all faculty members, and 
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other research employees, to make annual .disclosure of financial interests and external 

professional activities that could compromise University decision making or duties_ This 

disclosure is accomplished by a Disclosure of External Professional Activity ("DEPA") form. 

The DEPA is a web-based form that must be revised whenever there is there is any significant 

change in outside interests or activities. I hereby certify that attached to this Affidavit is a true 

and correct copy of the Disclosure of External Professional Activity form. [See, Ex. B-2.] 

4, Professor Murry Salby of the Department of Atmospheric and Oceanic Science 

("A TOC") \Vas required to complete the DEPA form in 2007. Despite multiple requests and 

advisements of this requirement, Professor Salby did not submit the DEPA. Those requests and 

advisements are summari'.i'.ed as follows: 

a. One email and one re1mned cerlified letter in May 2007, requesting compliance; 

b. Two emails and one retmned certified letter in June 2007, reqtiesting compliance 

. and advising Professor Salby of the DEPA procedure and of bow to access the 

DEPA form online. 

S. Although Professor Sal by was on sabbatical leave during the spring term of 2007, 

he was still obligated to comply with his disclosure duties as a University professor, including 

completion of the DEPA. 

6. Professor Salby's failure to complete the required DEPA form was considered a 

violation of the policy. 

7. Initially, allegations of violations of the policy are sough1 to be resolved at the 

unit level. In the case of Professor Sal by, efforts were undertaken 10 resolve the matter within 

the A TOC Department. Those efforb included sending email correspondence and certified 
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letters requesting compliance and seeking additional information from Professor Salby, who 

foiled to respond to any of the communications. For over two months, attempts to contact and to 

elicit information from Professor Salby failed. Even prior to the implementation of the DEPA 

form, Professor Salby had consistently and deliberately violated the spirit of the University's 

conflict of interest policy by refusing to disclose information and insisting no confiicts existed. 

Subsequent to the Conunittee's recommendations, the Department still attempted to resolve the 

issues ·with Professor Salby for two additional months (December thrnugh January); however, 

Professor Salby remained unresponsive. 

8. Under the policy, if an allegation is not resolved at the unit level, it is referred to 

the Conflict of Jnterest Committee ("Committee"). The Committee consists of at least eight 

faculty members, who are recommended by the Vice Chancellor for Research, the Deans of 

various colleges of the University, and one member from outside the University. When an 

alleged violation is referred to the Committee, the Committee is to review the maHer and then 

make a report of findings and any recommendations for corrective or disciplinary action. 

9. Among the sanctions and discipline that the Committee may recommend for a 

violation are the following: 

a. Disciplinary actions (inc1uding bm not restricted to): 

1. emphasizing, orally or in writing, to the faculty member his or her 

professional responsibilities; 

JL oral or written admonition of the faculty member; 
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iii. reassignment, temporarily or permanently, of the faculty member's office 

or other working space (with appropriate consent of any academic unit 

affected); 

1v. temporary or continuing reduction in sa lary or pri vileges of the employee; 

b. Freezing of research funds, other research restrictions, etc. 

10. In the case of Professor Salby, the Committee met August 17, 2007, and reviewed 

the allegations of violations for failure to file the requi red DEPA form. On August 20, 2007, the 

Committee forwarded its report finding that Professor Salby's inaction constituted a significant 

vio lation of the Conflict of Interest policy. The Committee further recommended the following 

corrective or di sciplinary ac tions: (1) that the University should not sign or submit any reguests 

for funding (grant, contracts , etc.) on Professor Salby' s behalf; (2) tha1 any current grants that 

Professor Sal by hns should be frozen; and (3) that Professor Sal by should be denied access to his 

laboratory space at ATOC. I hereby certify that attach e1.i to this Affidavit is a true and correct 

copy of the August 20, 2007 letter from Rodger Kram, Ph.D. [See, Ex. B-3.) 

I J. On August 2S, 2007, T forwarded the committee's findin gs and recommendations 

to Vice Chancellor of Research Stein Sture with the request that he forward the committee's 

report to Provost Philip DiStefano. 1 hereby certify that attached to thi s Affidavit is a true and 

correct copy of my letter. [See, Ex. B-4.J 

12. On August 31, 2007, Vice Chancellor Sture forwarded the Committee's report to 

Provost DiStefano stating his concurrence with the Committee's recommendations. I hereby 

certify that attached to th is Affidavit is a true and correct copy of Vice Chancellor Sture's 

memorandum . [See, Ex. B-5.J The rep011 was ultimately forwarded to Provost DiStefano as rhe 
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appointing authority with authority to enact corrective or disciplinary action against a tenured 

faculty member. 

13 On September 19, 2007, Provost DiStefano forwarded correspondence to 

Professor Salby advising of his acceptance of the Committee's recommendations for corrective 

and disciplinary actions. The Provost fi.lrther advised that the recommendations would go into 

effect immediately and directed Professor Salby lo provide the conflict of interest information by 

October 1, 2007, in the absence of which tbe University would initiate further disciplinary 

action. 1 hereby certify that attached to this Affidavit is a true and correct copy of Provost 

DiStefano's Jetter. [See, Ex. B-6,J 

14. Thereafter, my office, in conjunction with the administration of ATOC, took steps 

to implement the measures recommended by the Committee and accepted by Provost Di Stefano. 

FURTHEH AFFIANT SA \'ETH NAlJGHT. 

STATE OF COLORADO ) 
)ss. 
) 

Russell Moore 

SUBSCRIBED AND SWORN to me before this 8 th day of May, 2009, by Russell 

Moore. 

By: s/ JiYlfU1f{'i.J:GY k Jvm~u 
Notary Public 1 

.r 

My Corn mission Expires: pd';{; l!.Z r20// 
Ci J 
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Courtney B. Kramer,# 40097 
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1
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I Case Number: 09 CV 3789 

I 
I 
I Div.: 
I crrm.: 

I _____ ] 
AFFIDAVIT OF RUSSELL MOORE 

Affiant, RUSSELL MOORE, after being duly sworn, states as follows: 

1. l am the Associate Vice Chancellor for Research for the Univel'sity of Colorado at 

Boulder. 

2. J have personal knowledge of the matters set forth in this Affidavit. 

3. EffectiYe March 20, 2007, the University implemented a new Conflict of Interest 

and Conflict of Commitment policy. In essence, the policy requires al1 faculty members, and 
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other research employees, to make annual disclosure of financial interests and external 

professional activities that could compromise University decision making or duties. This 

disclosure is accomplished by '1 Disclosure of External Professional Activity ("DEPA") form. 

The DEPA is a web-based form that must be revised whenever there is there is any significant 

change in outside interests or activities. I hereby certify that attached to this Affidavit is a true 

and correct copy of the Disclosure of External Prnfessional Activity form. [See, Ex. B-2.] 

4. Professor Murry Salby of the Department of Atmospheric and Oceanic Science 

("A TOC") was required to complete the DEPA form in 2007. Despite multiple requests and 

advisements of this requirement, Professor Sal by did not submit the DEPA. Those requests and 

advisements are summarized as follows: 

a. One email and one rcrnrned ci:rtified letter in May 2007, reqtiesting compliance; 

b. Two emails and one retllrnecl certified Jetter in June 2007, requesting compliance 

and advising Professor Salby of the DEPA procedure and of how to access the 

DEPA form online. 

5. Although Professor Sal by was on sabbatical leave during the spring term of 2007, 

he was still obligated to comply with his disclosure duties as a University professor, including 

completion of the DEPA. 

6. Professor Salby's failure to complete the required DEPA form was considered a 

violation of the policy. 

7. Initially, allegations of violations of the policy are sough1 to be resolved at the 

unit level. In the case of Professor Sal by, effo11s \VCrc undertaken to resolve the mattel' within 

the A TOC Department. Those efforts included sending email correspondence and certified 
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letters requesting compliance and seeking additional information from Professor Salby, who 

failed to respond to any of the communications. For over two months, attempts to contact and to 

elicit information from Professor Salby failed. Even prior to the implementation of the DEPA 

form, Professor Salby had consistently and deliberately violated the spirit of the University's 

conflict of interest policy by refusing to disclose information and insisting no conflicts existed. 

Subsequent to the Conunittee's recommendations, the Department still attempted to resolve the 

issues with Professor Salby for two additional months (December tlu·ough January); however, 

Professor Salby remained unresponsive. 

8. Under the policy, if an allegation is not resolved at the unit level, it is Teferred to 

the Conflict of Interest Committee ("Committee"). The Committee consists of at least eight 

faculty members, who are recommended by the Vice Chancellor for Research, the Deans of 

various colkges of the University, and one member from outside the University. When an 

alleged violation is referred to the Committee, the Committee is to review the matter and then 

make a report of findings and any recommendations for corrective or disciplinary action. 

9. Among the sanctions and discipline that the Committee may recommend for a 

violation are the following: 

a. Disciplinary actions (including but not restricted to): 

1. emphasizing, orally or ir! writing, to the faculty member his or her 

professional responsibilities; 

ii. oral or written admonition of the faculty member; 
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n1. reassignment, temporarily or permanently, of the faculty member's office 

or other working space (with appropriate consent of any academic unit 

affected); 

iv. temporary or continuing reduction in salary or privileges of the employee; 

b. Freezing of research funds, other research restrictions, etc. 

10. In the case of Professor Salby, the Committee met August 17, 2007, and reviewed 

the allegations of violations for failure to file the required DEPA form. On August 20, 2007, the 

Committee forwarded its report finding that Professor Salby's inaction constituted a significant 

violation of the Conflict of Interest policy. The Committee foither recommended the following 

corrective or disciplinary ac1ions: (1) that tl1e University should not sign or submit any reguests 

fo r fundin g (grant, contracts, etc.) on Professor Salby's behalf; (2) thm any CllJTent grants that 

Professor Sal by has should be frozen; and (3) thilt Professor Sal by should be denied access 10 his 

laboratory space at A TOC. l hereby certify that attached to this Affidavit is a true and correct 

copy of the August 20, 2007 letter from Rodger Kram, Ph.D. [See, Ex. B-3.j 

I 1. On August 28, 2007, I forwarded the committee's findings and recomme11dations 

to Vice Chancellor of Research Stein Sture \Vlth the request that he forward the committee's 

report lo Provost Philip DiStcfano. 1 l1ereby certify that attached to this Affidavit is a true <md 

correct copy of my letter. [See, Ex. B~4 . ] 

12. On August 31, 2007, Vice Chancellor Sture forwarded the Committee's report to 

Provost DiStefano stating his concurrence with the Committee's recommendations. I hereby 

certify that attached to this Affidavit is a true and correct copy of Vice Chancellor Sture 's 

memorandum. [See, Ex. B-S.] The report was ultimately forwarded to Provost DiStefa no as the 
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appointing authority with authority to enact corrective or disciplinary action against a tenured 

faculty member. 

13. On September 19, 2007, Provost DiStefano forwarded correspondence to 

Professor Salby advising of his acceptance of the Committee's recommendations for corrective 

and disciplinary actions. The Provost further advised that the recommendations would go into 

effect immediately and directed Professor Salby lo provide the conflict of interest information by 

October 1, 2007, in the absence of which the Universi1y would initiate further disciplinary 

action. I hereby certify that attached to this Affidavit is a true and correct copy of Provost 

DiStefano's letter. [See, Ex. B-6.) 

14. Thereafter, my office, in conjunction with the administration of ATOC, took steps 

to implement the mensurcs recommended by the Committee and accepted by Provost DiStefano. 

FURTHEH. AFFIANT SA YETH NAUGHT. 

STATE OF COLORADO ) 
)ss. 
) 

Russel I Moore 

SUBSCRIBED AND SWORN to me before this 8 th day of May, 2009, by Russell 

Moore. 

By: sl-nt~~l.QY k Jv-uv~ 
Notary Public '- . 

My Commission Expiresl"f :21, ,2{;// 
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To: Brian Toon, ATOC Chair 
JAN 3 1 2008 

From: Murry Salby 
. -·· .. . -. 

Date: Janua1y 29, 2008 

Subject: Retirement 

I believe that my contract has been violated 
and th2'f I have been forced out of my employment by the university. 
This, I have been advised, amounts to constructive discharge. 
Consequently, I hereby retire from my appointment at the University of Colorado, 
effective January 31, 2008. 

1 should be provided, not later than February 5 2008, 
with personal property that tl1e university has confiscated, 
along with a complete and accurate copy of all data 
on computing facilities that were confiscated. 
Otherwise, federal agencies, who invested millions 
to produce those data, will be duly advised. 

~~-----~ 
1

NJ~~r~, L Salby") 
........... , ..... , ... ~ ......... 
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l 437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Pia in tiff( s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: 

Address: 

Phone No.: 
Fax No.: 
E-nrnil: 

Thomas S. Rice,# 9923 
Courtney B. Kramer, # 40097 
Senter Goldfo1·b & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 
303-320-0509 
303-320-0210 
trice@sgrllc.com 
ckramer@,sgrllc.com 

Filing ID: 25657548 
Review Clerk: Charmaine Bright 

4. COURT USE ONLY A. 

Case Number: 09 CV 3789 

Div.: 
Ctrm.: 

AFFIDAVIT OF FRANK W. BRUNO I 

i . I 

Affiant, FRANK BRUNO, after being duly sworn, states '1s follows: 

1. l am the Vice Chancellor for Administration for the University of Colorado at 

Boulder. I have held this position since June of 2008. 

2. I have personal knmvledge of the matters set for in this Affidavit. 

3. One of my responsibilities is to oversee the management of the physical property 

and facilities on the Boulder campus. Among the properties overseen by my office are the 
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resemch laboratories utilized by faculty and other employees to conduct research and other 

professional pursuits. 

4. All campus bui!d1ngs, including research laboratories, are titled to and owned by 

the University of Colorado under the legal name, "The Board of Regents of the University, body 

corporate," and that no ownership interest in such facilities rests \vith any colleges, departments, 

or other academic or research unit. Likewise, no faculty member or other employee enjoys any 

ownership interest in the facilities assigned to them. This is in accordance with Colorado statute, 

Colorado Fiscal Rules, and long-standing policies of the University, all of which have been in 

effect since at least 2002. 

5. Decisions concerning allocation and assignment of research space rest with the 

Chanc.ellor, Provost, other Vice Chancellors, and the Deans. No faculty member or other 

employee has any interest in being assigned to a particular research space for either a defined 

period or on a continuing basis. Instead, such space may be reassigned at any time based upon 

the needs and interests of the University. 

FURTHER AFFIANT SAYETH NAUGHT. 

ST ATE OF COLORADO 

COUNTY OF~~ 
) 
)ss. 
) 

c1~1oa~ 
I 

Frank Bruno 

SUBSCRIBED AND SWORN to me before this ji_111 day of May, 2009, by Frank 
Bruno. 
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University of Colorado at Boulder 
Office of the Vice Chancellor for Research 
Graduate School 
26 IJCB 
492-:4890 

(303) 
EFILED Document 
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Stein Slure, Ph.D. 
Vice Chancellor for Research 
Dean of the Gradt1ale School 

Filing ll~;llf~~~o~~PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

MEMORANDUM 

To: 

From: 

Subject: 

Date; 

Provost Philip DiStefano 

Stein Sture, Vice Chancellor for Research and 
Dean of the Graduate School 

Findings of the CU Boulder Conflict ofinterest Committee: 
The case of Professor Murry Salby 

Augusl 31, 2007 

I have reviev»ed the findings of the CU Boulder Conflict of Interest Committee related to 
the apparent conflict-of-interest case of Professor Murry Sal by, Department of 
Atmospheric and Oceanic Sciences. I concur with the Conflict of Interest Committee's 
recommendations lhftt: 

l. the University not submit any requests for funding ofresearcb proposals on 
Professor Murry Salby's behalf, 

2. funds in any of Professor Murry Salby's current and active research grants be 
frozen, and 

3. Dr. Murry Salby should be denied nccess to his research laboratory space in the 
Dcpmiment of Atmospheric and Oceanic Sciences. 

Attached you will find the findings and related docu_mcntation rcla1ed lo Professor Muny 
Sal by' s conflict:of-interest case. 

Cc: A VCR Rmsell Moore 

-----··-----------· 
Office of the Vice Chancellor ior Research 
Graduate School 

308 Regent Administrative Center 
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University of Colorado at Boulder 
Office of the Vice Chancellor for Research 
Graduate School 
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EFILED Document 
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Sl~in Slure. Ph.D. 
Vice Chancellor for Research 
Dean of the Graduate School 
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Filing ID: 25657548 
Review Clerk: Charmaine Bright 

MEMORANDUM 

To: 

From: 

Subject: 

Date; 

Provost Philip DiStefano 

Stein Sture, Vice Chancellor for Research and 
Dean of the Graduate School 

Findings of the CU Boulder Conflict of Interest Committee: 
The case of Professor Murry Salby 

August 31, 2007 

I have rev ie\Ned the findings of the CU Boulder Conflict of Interest Committee related to 
the apparent conflict-of-interest case of Professor Murry Salby, Department of 
Atmospheric and Oce;rnic Sciences. I concur with the Conflict of Interest Committee's 
rcr.;ommendatiom that: 

J. the Un iversity not submit any requests for funding of research proposals on 
Professor Murry Salby's behalf, 

2. funds in any of Professor Murry Sa!by's current and active research grants be 
frozen, and 

3. Dr. Murry Sal by shou ld be denied 21ccess to his research laboratory space in the 
Dcpm1ment of Atmospheric and Oceanic Sciences. 

Attached you will find the findings and related docu_mcntation related lo Professor Murry 
Sal by' s conflict:of-interest case. 

Cc: A VCR Russe ll Moore 

Office of the Vice Chancello~ for Research 
Graduate 5chool 
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Allgnst 20, 2007 

Provost Philip DiStcfuno 
Univer~ity of Colorado at Boulder 
40UCB 

RE: Professor Murry Sn[hy's potcntinl conflict of interest 

Dear Provost DiStefono: 

EFILED Docu~~~h::;. i:;u i;;n: .i:..ne_t'2 ?\¥)jrP5 PM 
CO Denver Con'I1ty-11lstn'Ct t'.:UUT n . 
Filing Date; Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

As you may remember, the University of Colcirado was cont!lctcd by the Nation:il Science 
Foundation in February, 2005 abotit ~' possibl('. conflict of interest concerning Proft.'i:>or 
Mmrv Snlhy, Department of Atmo&pheric and Oceanic Sciences. NSJ~ ""ked for detnlls 
ahout Professor Salby's disclosures rc~;wdlng possible conflicts of inrerc~t, as well <rn about 
the Univer~it)1's conflict of interc:;t policici; ttnd procedures. 

CU-Bmtldcr responded to NSF, ancl. rhcn formed a working group to inve~tigate the 
circ:umstance~. A copy of a ~uminary of rhe information they found has been appended for 
your infonN1tion. The end result of the investigation WH~ a request by rhe CU-Boulder 
Conflict of Jnrcrcst Committee to Profc.,sor S;ilby for more information. To date, 
Professor Salbv k1s not responded to n11111crnm emails scnr rn hoth his CU-Boulder office 
;111cl m his priv:irc c.ompnny, nor to th!:' two ccrrifi cd lctrcr$sent to his home. 

The Connin of lnttrt~t Con:rnince 11lC'( Ull hid,1v, Al1gu't 17, 2007 ;ind cnn,;idncd nll u( 

1h c in fn rm:;tion ro date. lr is rhc ckrcrrnin<iri.on o( 1hc c()\lilniflCC rhnr Dr. S:1[hy'' 
continued inadcquHte rcspomc~ to requern for inform:it\()n, especially in lighr of NSF'$ 
H''Jilcs1:; 1«) the Univ~:nity for '1Uio1~, io a $ignificant vd~nir.n. of the CU-Boulch:r Cn11 flicr 
of lnrc1-C$l policy, 

The Boulder Ccmflict of lntcrcst policy ~t~tc~ th:1t, if <1lleg<1tion~ of viola ti nm of rhc polk.y 
cannor he resolved ;H t·hc unit level," ... rhc Conflict of lnrcn'.st CornrnitT~~c will he 
uhi1n~tdy responsible fur providing the A \!Cl\, the Cornpliarn:e Director, ;\nd t·hc 

;1ppropri~te ;1ppoinring nurhori.tics with "written rcpon of rhc rnmirlltt<~c':; findings, irnd 
any rec:om1rn;n(l;itiDn:; for corn:crlve or di~ciplin;1rv action." Thi~ lnt«~1· and the armchcd 
·report rnn~tirntc the wrirtcn ·report of 011r finding~ . Our rccommcmforions to you fo r 

"corrccrivc m disciplinary ~ctio11 " :we ai; follows. 

Umil s11ch time :1> Dr. Snlhy provides dw Confl ict of lnrcrcst Committ~!e with ~uffir.irnt 
information to mnke a det:cuninatinn of whether m not he: has ;i conflict of intc1est ;md 
how to man;igc wch ;i conflicr, if ir exi.~t:<, i-he Commitrcc rccornm1.nd.~ thrin 

1. The Univcrsit)' $hould noi- !lig11 m wbmir any rcqllc~ts fo r hmdini; (gr;rnt, 
cotHTilct:S, etc.) on Dr. S;1lhy's bebdf; 
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2. Any current g1·:mh\ th~t Dr. Salhy has should be frozen; and 

3. Dr. Salby 5hould be denied llcce~~ to his laborntmy space in the Department of 
Atm<)$phcric nnd Ocennic Sciences. 

When Dr. Snlhy has completed a current Dh~dosure of Externnl Profoi;sio11al Activities 
(DEPA), it w[ll be reviewed by the Complinnce Director !\lid the (',,ommittcc. At thnr rime, 

a dcterm imt'!on will he mad~~ nbout the ex istence of <i crmf1ict of interest. !f <i rnnflicr is 
found to exist1 n 111nnngemer11 plan will be devcloptd with Dr. Sci\by and the chair of his 
department. 

Plcnsc feel free to conr;ict me or the Compliance Director, Jc;m Wylie, if yol• have any 
qucRtion::; or we rnn assi:\t you in any wf\y. 

Rodger Krnm , Ph .D. 
Chnir, Conflict of lnrcrc~r Committee 
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June i\, 1007 

CONFLICT OF 1NTEHEST SUMMARY REG1\H.DlNG 
PROFESSOI~ Ivn.m.RY SAlJW 

Facrnnl 1nfornvition and B;ickgrc)lln.d: 

NSF inquiry 

I. N:'il' wn1-.icrecl ( ;t ; U11ive r~i ry Counsl' i in h ' liq:;u·v, ZOO'i :1 h<>11t 11 p1if:;;ible conil i1:1 
of intt:rl'$r r cgn rd i1 1.(~ Murry S;dhy. Th i· cnn1;1ct arns(: fwrn an internal NSF inqu iry inro Hn 

>illc_r1;11.iun of d11plic<1 lc propps:d ,;ubmis,;m11s by S;dby from Cl) ;1nd /\1inosphcr ic Sr1cm.' 
and /\n:dv;is (/\Sr'\), Snlhy\ w111pany, 

2.. NS!; il~hd ror derails al.Hl\ tr th: employment ::r;1111s nfSnlhy nm! his rl'St'nrd1 
; 1 ;;snci~1tcs 1\irriclt t:;d!:ighan :rnd Jaquelyn Crairi:-: from !994 -· 200). NSI; al;-:o aske d for 
rnpic;-; of ;\II conllin ll I 111 rc:rt'.sr forms :iub1·11. it red by rhc rh r<'. e ind iv id ua ls for propo;;:i b 
;;11hrnim:d t•l l'!Sr 

1. NSr: ;1ho ;~skcd (or cL1rii'ic1rion of the U11 i vn.~i1y's rnnflk1 of i1~rc1\:sl pnlicies and 
1lw l /61

1. rul e, specifica lly, as ;1pplied n> fncu i t\' nnd ro ~ l:1ff. 

CU r(-.,'po.1He 1.0 .NSF 

! . ·rhc· 1ni1.i;1! 1 1,\~ pt)n:-;c;-;. tt, N_Sr \i..·(:H' prrl\1iclcd hr L. Li:1nisr Rnrn.en), NL.:n~1gin g Scn~or 

_1\,_, rH:i;1fr Univl'n;it y ( '.0 1 1ns t~ !. ,'\fter hc1 d(:;it h, Kris l'in Oi:1mn11d, A~si;'.t;1nr Clcncra l 

C:rnrnscl tonk 0:1 1hr i11vc,;1 i,c::i1 ion :rnd rcs pomc. )vis. i )1;111 1rnic l l'nrrn cd :1 Wt>rking grmip of 

Freel P;nnpd, newly :ippointcd .Assnci:ii:c Vice Ch;mc(·.l lor Im il..cH!;;n:h , R;111cly l lr;1pcr, 

I )ircu"r ol ( )(:(;, ·.w d T'.Hn T1 :ig<:•, ( :U-J1,011 ldcr 1Jniv~rsi ry Coun:;cl. Tlw working grti1 1p 

1:-.vc~t ignrcd and pr(widt:d i:1forin;11ion ro NSr (>t-c lollowing). /\i'tL'I :1 s ilc: v isir hy NSF on 
h :hrn :iry l •t, 2006, ihc working 1;n)\\j'l mer wir.h rhc d11T\' ind ivicb1b tha1 1~Trr rhc ~uhjcrr 
n( ihc l-.!SF 111q11 i_ry :ind 1hc dcp:ntnwnt· chair. 

.., CU provi.dc:d in(nn11<H11H1 ;1h-,u 1 Salhy thn1 :ilrnwcd th»tt k !iild h1:rn oil 1hc CU 
p:1yrD!I :: incc 1911\4. ln form ;1rio11 w:is prn\lit,lcd :1bom s,1hbr1t icnls, <'.le. 

). CU <liSO provided i:opi('~ nr ihc ",'\ppJic:ttion for /\pprov;il nf i\ilc\irtlW1;1J 
IZc11rnnn;1rinn" (rhc "!/C/' rnlc" i'orrn,) 1h;1t );1lhy h:1d fikcl !'rum 11.J\'J') m 2004. 

h·om ! 9t)S to '.WO!, hl: q;m·s rha1· die work i.c; "con1:1dt;1tion" (:!s 1ippn>ccl 10 

~p c • n~or<~d ;·c,;carch m h11~i1wss) :rndli "l!! 1lw l'mploycr or ~ptm,;D r o( r. · ~1::1n·h -.1~ >V\SA , 
:ind he: dt:.,c'ih\'.s rlw :1,.t iv it v <t' '';0v11 a p11r mapping o( ~<Uc l litc D\-;~ crv;l[ 1n 11 s ", I le :'rate~ lw 
.,_vii i :-;pci 1d 4 . .3 Llay:·:./:1H' r)1h or j()_ ~;. lhl y:--./~. <.'!Yicstcr nn rhc ;\c:·i\'ity. 1--ll' 1·.1rl1c1 doFs nor check 
il11· li1·ic thi11· 11sk:-:. if rhc /1ppl!Lt1lkH·1 i."~ j (:L·1 ~~: d ru :-:.pnri:-:ion.: d iT'~c;-~1tJ1 ~· !" ih1.c l .h1l\.·\.;rsiry or 

.>1arc·,.: rha\ ''(uncling i;; 11'11: frnin (:l.' ,.:rn.11'('.ct:". l-lc ;\ Joo sta l-c .<; rh;it mi n1!tcr .q-.,(f 111,:n1bc10 

1vii l Ii(: involv~d, alth\l ll!;h llV <.> <\{ 1-he ot li ,:r employee~ of ASA. Jaqll<>l)1i-( ;r:irr ix and Patrick 

t.:;ill;1,l!han, abn work ar CU. TIH~ fonrt !' a r t~ ~ igncd by the Chai r nnd, :-1.11111' 1irnc8, the Dea n. 
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]u11 c I\, 2007 

From 2002 :zoos, hc !is l,; the (' tnployt•r ()I' ,.; pnn.~or or l'(:on1l'<:h ;)S "NAS . .L\, !'-lSF". 
He dcsuilws rh c acrivity as "synn1)tic 111a pping of :;atcllicc obscrvatit111/ cmd '\ ra ti~tic1! 

;H1;iJ\1Si !' of rnJ;1r V~ri:irions". Jir. l) (l Jnt\l;r.r Jj ~ \ ~ anv ti me to be ,;pent 011 the <1crivit)' , :>aying 

1'! ~< 11' it will all be d<lflC on ~cmc~ lc r break, for 11 day;,. 'fhc::;e fonm ;1 lw st:1te rli ;1r 1~0 't;ifr 

mc:rnhci·~ will. be involved. These form ::< arc no r daccd nor :11c. they ;;ign1:rl by rh c Ch;1ir or 
Dea n. 

4 C l J J'll'<Widcd NSF wilh rnpit~~ 11l- 1lw OC( ; l"mp ns;1l Ap1"licmiD11 and RPu1·ing 

h1rn1,: (or S;1lhy f'rnrn 1992 - 2002 S i n n~ I l)96, rhc form h:1s :rnkt:d rh;ir Pl.< ch<:r k ;1 bux ii' 
1 h(~ fnl!o\>J ing ;ipp!i<:·:; ''Th ut' are .;ig11 ific1111 fin:mc i:d i nrc1't'~'' i11vo lvd that m;1 y lw :m 

;1t:ru :d o r porv111.ia l cni ·,Oitr ll ( inrcrc~ r." hH r!w rmon: , rlw i11vcsti~"Hm h;1~ rn iniri;d rnw nf' 

tho· choice" in rlw (c,iluwi ng ,;tarnncn l.: '"fherc ;11·c .. ..... <HC n:i r ....... ~ign ifi1:a 1 1l (in;lllci:1I 

intcrc:> I'$ Orem 15 above.)" prior ro signin~ rhc form. Prnfc~Mll' S:1lby ini ti:i l<'d tht~ box 
indicating thnt the1e were no ~ ignific:1nt fi 111\nci;1I inrnc.'i\$ invpJwd fo r all uf th t: rl':< l~arch 
propns:1ls ~uhminetl during thio time 1wriod. 

Otlu~r informnrion gnlbercd hy die: H'orkiny gro 11p 

l. S:1i hy' . .; v il <1s during 1· hi~ timl' tfo not list :rny affi liation wirh ASA, orhn 1h,1 11 "F 
Sas~ i, t\l m n~p hc r i c Sy:wc:11~ and /\ n;ily~i~" 11 nd cr l\t•ccnc c:nll;1ho r;H1J;·s. l":1 1r ick ( ';;1 ll;1gh:in 's 
vi t;:,, li .,1: hi " current posirions as "Rc.<C'1l'ch J\.;::nchHc at CU, ! 998-2001 :md S1·i c11 ri~1, a; 

1\SA . I lJR?-prcseni." He i.; prc·s idcn r of tlw rnmp:111y. l· lis <'.m:1il i~ li . .;1·ed :is 

I 1\ 11 Nsr: "( :mrrnl ;lJi tl Pnlll 111g S1 q111ort" rorm (m :':i :ilhy for ;1 j1 1Cl]ll1!; ',) ' ,;11b 111illl'd 

Lo NS I-' in lOO J li,>l > h 11n a:; i'l <'111 ;111 \·xist ing g r;1n r fr c.>1 11 NSF rn AS/\, ;i~ we-II :is nrw 1h:t l'. i.< 

pe nd ing. [>;11Tick C:;ill;igh;rn\ Cmrn lisrs hirn "' ;111 i nvc~r ig:1ror nn liu1h prnjt~c: i"' :1 ~: well . 

!11fom1;11io11 c!idtcd from 5;7Jby fJ)' (/('ncrnl Coun.rd during 2006 

I. 111 h:hn1;ny, 2006, S;1]hy wm pk1cd « lJ11iv('i:si1y of C olor;cdo Cnnfliu of lmt:r<'Sd' 

lii~1.·lo :- 1 1 1 c Frnm. The fm rn :1sb rh rli ill' "di.1rlD:>c any ;1n d ill I oll i'.; itit' : 1 uil'i:· i r~ tl i:n tn;1y 

prc~ l:n 1 :icr u:d or 1>01cll ria! conriic 1~ 11 l lc prnvidcd a very long list o( rnch :1Ci i v iri e~. (Su: 
:11 1.1c lwd.) 

I !1: ~;i;11cd 1ha1 l11: did nor h ;1 vc ;i1w 1·q11 i1.y or owncr;-; hip 1mcrc;:r n:l::rl'd ro rlw 
1>11t;;1dl' acrivic il'~ ·. l·l<: di,\ indi.:;1lc th;1 1· iw dicl/c:xpct.:tcd to "n:1Tivc :1 :; il i:iry, royalri es, 

ro nsu lring fees , hono r;; ri;;, gi frs nf rnon' rha n nom inal v:lh1e or otlwr p:1y111c nts rc.L11·ed tn 
the 011t Silk acrivity.'' He fmrlw r answt~rcd ye:. 1.0 dw Cjlll'~t:io n o( wh~: 1hn lw h:id m 

cxpcucd to "h;wc ;1 rid uc iary o r m;in;1_r;c111 crn role (:;11ch as snvit:l' :is a )l fl'Sidcnr, ch id 

fina11c i<l l nfficcr, cl irc:ctm or trnc>H:t'), or 01hcr lcg:il ob\ignrion ro ;;11y org;1n 1z·.i 1io1'i orhcr 

ih:111 i )ll' U llivn~i.ty (lf ColDrado" tor \\'h icli he did ur did 11u i rt.:u•1vc U l11qwn~<1Li u11 in a11y 

lo1 rn. 
He: h;1,; n)l)sll lrcd fo r m;rny i'.onq1:1;1ic>; th C' fmrn docs 110: 'JWl'i l°ic;d lv :i .. <l< for rho.se 

t'<lli'lJ'l<\l llC~ ror which h i~ n; 11~1dt;t\tOl1 C>: Cl:('tbl dw $10,000 thrc>hnld. ! ic'· ,it w.< \i,;1· two of' 

2 
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tnt<::r c~t: i\MSP i~ his ''persomd corpornr ion repre»cnting my inrcn:s1·s in financi~1I 
im:esl1l!t'111> rhnr ;11'(' llnrel~itccl lO sc ie nri r:c '''Ork" ;111d AS!\. 

Arrn o,;phcr ic System;; and A n1d y~ i ~ (;\SA) w;h (orrncd in Ju ly, 199<+ ;1,; a non-profit 
50 l(cl.1 corporatio n in Color~do, ;1) 1. hough S;ill1y was :;uhm in:i ng proposals ro NSl; through 
rhc ,,-ompany in hm: 1993. Jaquelyn C}rnrrlx w;1> thl'. im.orpnrnr.or, and rhcrl~ were t·hnT 

P.o;ml mernhns Saliiv, C:dl;1ghan ;1nd RDL1ndo c<ll'l:ill, wlw appa rently had no 

rclarion~hip ro CU. Until 1996 , rhc :iddres:z of dw rnmp~11 y "•'•1 ~ Cratr i .x ' ~ home nddrc:<>'. 
In !996, die c:nrnp1my moved 10 ir~ 1m>en t !n1::nion in Bromnfic'.lcl , CO S>llhy\ 200() 
crin Air.t t1f i nre n~ ~r form li ~t:~ h im ;\s ;1 memt•,; r of 1.lw l'lrn1rd id Direcro r.>. 

Fri r ~\·vcrnl of 1·hc rn111p:rnic.·;/urg;1n iz;nion,: (im:lucl ing AS/\) lw provide~ dw 
fo llowing fool nor~s: 

I . "T l1b Appl ied l<.l',<:n rch (sic) i.< di:-:1·i nl'.!" and ind ,'1x11dcnt o f tlw Pm c: 
n.-~~carch (sic) l'.Dndur.t('d a l· CU. )r i:> performed 011 rintC ;rn cl raci\ifll'O: 

nulside ol CU. \\/lii k :illppm 1·i 11g \\/( :RP (\Xlndd Climnll' P.csc:1rch 
Progrnm) ''nd rhc n;11:in11 ;1i cffon llll C lohal Chang(:, this Appl ied \Vork 
(~ i t:) h;1S not ;111tl wn11\ d nnt lw p<:rforrnctl ar rlw 11nivcrsiry." 

2. "Dt~vclopc d opcrnrio11r1l ;1lgmith rn (or rn:1ppin~i. ;1~y 11opr ic . .:.:1tc l l in· d·.ir: t, 
produci11g sat e llirc product.< Fm NASA. Als n developed Hn ti~1icil

v;nia tionn\ ;ilgorirhm for idenrif\1i ng >{l l:i r v;lr i;Hion:.; ;md r.ompurt:r model 
for intc r p rcd1<g bch ;tvi,n in rhc ion i2e.d upper ;11mospherc, whil:h ):; 

rctnovcd (rom a1•d gove rned b-y d ifferen t phy.<icl' th;rn ;hz• ne\llral 
:i 1111nsp lwn'' u pon which C U n,,;c::1rch (oc11,;c". Thc l:1m~r npplicati"n ;; , 

which me liknvisc in dC'.JWf1de 11t n l° 1hc l' l11T i~ v;;l':irc:h (sic) u md 11 n ccl at C:l..J , 

;1n' pur~:11cd ou<.~itk of <lw ac;1 dcrnic yt:M. " 

ii-• hi,; cover lcrte!' for rhe fcrn1 {10 /\\/CR l\rnip t: I) he q1 J<1 n:d dH" sr:rnd:1rcl ,; 

provided i n rh1~ Ch:uKcilur'., memo rcg:mlin.!~ ,·:inf1ii:i of in rcrcs\ tli~1r ili u1cd 5t•p it' ll1llt' r 20, 

1995 
"_:\ .;i.~r..:fic;mr fi1·1: 111 ci;i\ interest. ,L< 

( !) 01\t' tlta r would 1cason:d.ily 1111pc;1r m lie dirvc ily :ind ~igrii!ic:mrly affet tC'd hy 
rhc· rc:-;<."~\n:h, cdut.'(\l'io n·al1 ' )r ~.-,<: rv i t: l' rH:r ivir ic." (undL'<') : or p rnpo.scd for 

ru nd ing, \iy <t \1 l'Xtl'.rlli!J ~J101 1SO r; Dr 

U) t 111(· tl 1:11 involves cn ri 1 ic~ whn~(: fi n ;in\· ial imc1-r:;l·~ wo11 ld rca:':nn;\bly :qipcar 
m lie di rn· rly :ind $ig11[ficn11dy :1lkncd hy ~l1rh <lctiviti c,; ." 

:):dhy n1ndt1d cs 1:h<H hi~ ot 11:~idc ;K liviti n : di• not con.<r i11 11:c 11 conflici ol inrcr ci;l 

"h(!C <l tN' rhc nllt,itlt~ 1\:11'\ll rl(.'l'<Ht~d ncli11itic!s in which I en:;agc Mc Distinct (.sic) :rnd 

indcpcndc nr ( ~ i 1:) of :ic.riv i rir::1 wirh1n rhc Un ivn~iry." 

, 
'-· 

in(mni;1tior1 ;i ho111 rhc in com e he de rived rn1m \·i\J'i<l\I~ ·' Pll rl:t: ~ ~l lKC 2. ()0J. l le JiH~ oO !lW 

lr.:nu rc·~ for 1<-hit: h iir. n· •.:c iv!•d honm;n ia (nl r·h 1»ug h !w .<l:il\::.: iht~ ~JJ ncnrnt «S '\11)known"l 
; ~ ;~.c.! i' O'i'r1!:: \.':~ r .... .. L~ 1~ rc.'Ath~ ~ok . 1·l\: !i,.;r;~ :h:: fnl l o·~\ ·'li '1 .~ ;Hru ;!q .. 1 t· ~ frorn /\S/\: 

2001 S'i ,K 7ii 
2002 ~4 . l'i7 
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200) 
2004 
?.OO 'i 

.~.15 ,054 (when h1· 1va~; on tc'<1chinJ,! leave) 
$l 1,69l 
$4,715. 

Ju 1w 8, 2007 

h1 rth c~r invc"'t i.t;ation dcrn "n~tr;ircd 1hnt rlw in (urm ;Hion h(: provided wm: in:1cc11rntc, <111d 

iwrhnp:; rni ~ le;idin g. i'\<1~ . Diamond \J/ ;i~ ;iblc l'O gn rnpic,; of dw i1woicc:\ ~11hmittcd by 
Alv!SP (his "pn.-on;d GH·11or,Hion ITjl lTS<:nring my inl(:rc.<L' in (inaru:i ;d invl'srmcm' rh<ll 
;1n· un1cLm:d rn ~c i cnrdit: 11·nrk ") 10 ,6.,S;~ fm hi,; worl1 (m /\S/\. S l't ' >l! l <11:hcd rahle for tht: 
hours billed ;ind ;un1n 111 t~ rccc ivni. Th\'.~' nrc con,, id1: 1;1hlv µ1T;11cr 1h:rn wh:H he rcpmted in 

hi~ li:itcr. 

]{){)(,, ]tJQ? ilC(;l'J()' 

J. A 1ww system t :onl1in nf ln1nc."! ;in,I C1:mrn1t11H'.111· pn l!Cy w;i:; insi·i rurccl in 

Scprcrnhcr, 2006. C:U 1·h:in.Qed il'~ conflin of in tc1T~I 1li~c. l ornn; form:< in Ocrn\wr, 2006 ru 
rcqu i1'<' :di f;iqJlry ro S\lbmir ;i form an1n.1<dly. IZoug hly SO'X1 ni ail rcnu 1-c-1'r ;1 ck (;1c11lty h ·,1ve 

done ~o. (A rc1 n i11dcr '.'.'<IC: ,;('nt rn /\pri l, 1007.) Profr~sm S;ilhy h ;1s ll t)l done so. 

2. h rhc foil! of ?.OO(i, Pmfcs~or Satby snhrn incd ;1 gr:1nr :i pplic;1ri()n to NSF rhrough 
CU. Cl ivci1 the 11111(·.·mlvcd i~.'tJO with NSF, hi:- chair (i)ri;rn Turm) refused t(J sign off on 

i he ,ld >m is~ io n. !n J-A.1rch, 2007, Dr. s,i!hy ancmp11:d I' ll submit die ;1p plirntion rhmHgh 
i\SJ\; l';lii'i(K t:alhgh ~111 , :t.' pr~:.<1dt'>ll nr ;-\S/\., .-d11,l'd to ,le,-''' · Dr. Snlby';; !'C~j')(ln5C ITl Dr. 
Ca! L1.~h:rn inc l11tkd rhc fo!lrnvi n~ ,;1:i1crnenr: " !low l :1r111 lv my 1:1k:i!~ when nm t:mploycd 

hy 1iw 1111i.,:cr,;i1y is f\()t 1lw 1.1nivnsi1v\ ::fL1 ir. Nm 1loC' :' ilw 11nivns iry hnw rh<; a11 1hmi1y 10 

ob~u11c1 scicnt1f1t· prng1T'~ ;11\d 1·nmm11nicn ri on n( 1T>c:1rch 1n which the (edcrnl 
govcrnrnnH h;b i11ws11:..I. Tlw decision ro protn:t th;\! i nvt:~111w 111 .1;houkl rc:;t· wirh NSF .. " 

3. i\n c·n1;:il \.1-; 1;-; .'\'11t to S:~ihy <ln i\'lny 16, 2.007 :1~king h im \o ,ubrnil :1 llEP/\ \XllH'n 
he h;1d nor do1w .-:o hy lvl:i y 29, :1 rc.!:i;;tr·n~d k·ncr w:1.< s~· 1~1.· to him a:<ki ng him 10 suhmir 1hc 

l'orrn. The knn w;i:; Ill.\! 1klivc;1:1I-,;) 11111icr or it Wi\.' !cit ;it hi:; hnu.-;c on M;1y 30, zom f\s 

tif 6/7/07 :he kti<"I' I"" 1101 hct~n cb;mc(l. 

! . lk S;illir di1l 11r~1 d1~rlc1;;c hi;; l'l'L:lil)ll~hi11 wi!il /\~i\ <I! ;lll\' iii' rhc IT1<lll)' 

!lpportun iri c~ 10 do'" du 1i11).( rhc iwriod 199(l·:Z006 Hl· 1lid nP r do so umil asked 
o<j) cci(i c: illy ;1huur i r. I k uJ1HtT1d~ 1·h ;1r r.lw rdario1d·1ip drn··,: 11ot cn11stit\lle' ri co11ilict 111 

inrcn:~ r . \· le: ;1,.;.'nr.< 1h·,11 rh1: I< ind nf n:scnrch lw. d:11·> ;H 1\S;\ i :; fumh1m ent.<illy cliffncnr 
from ;he ki1HI c1(rc,c:11th k' docs :H the U11i vc1·:;ityt1!(:1)lc11adn , and n:.; such doc,; :rnt 
cnns1·iru1e •l cnni'l! n . .'\b 1, lie nrnin 1;iins rhnr hi:; rcb1i1J11>hip with !\~i\ due:: nrn rn ec1 rhc 
1.1efinir:~:i1t ol fi "::.ignif°H'i1n t {inrincild !n t1.;~ 1 T:..;l.l 1 

H:-:. dcfi11cd h)- iht' ( ]j pulil;y \Vri nc 11 ln 109,J. 

4 
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June ll, 2007 

ci w11jlic1 nf i nt.:r•.;.1t. Ir 11, liowcvn, be)·oncl rli~inJ;cn21.cn1s for Frnfrnrn Sn Ii!)' him.df ro claim tlvu the 
"on1.1idf'. ,.r.m1.1. ntrnwri nctit•iiics I t'ngr1gt-. in 11'<'!'. IJislincr fl nil [ ndej":rnbit of ani11itics 1t1fthin die 

Hn111r:Y.1i1:{ wh~n iw. U1cs thr 'nmr: /l;.i./1lic111io n.j in ll/lplic(ltio11.1 ./i"ci111 /)(Jth S01J.1'l'l~\ 1Jntl n~Jerrnci~; d1~ 
wmc rr .. 111/ting J ml>/iw~irm.1, in~1ird lerrnn• . .1, rrnd fne.1enruliu11s in 1hc gTant a/Jjllicorions o.nd r(:/)(JHl 

b·om lio tlt. Th!:~ t.'1111101· l'w il\dt/>rmtlcnl of e(lcll ntheY if the scirnliftc bwi.1 lll\rl 01ltrmnes of wcli is 
rdcncd 1.0 I.lie othn-. 

P1n·r.h<:n1wrl'., Sn /J,;/s .11mc:nwn! r.lua the worl< " .. . wo11 lrl no! lir. Jic1f1rnied "' rh e 
11n ;1 H~r.1 ity" indicr!!es rti ; untlcrs t11wli i1ii of tlu'. 1006 Ai'S rnn/lic1 of in tc · .. :11 .1U1lt'.liwn1'.1 }.lro hi/:i1ion on 

"conduc 1. of rrn:nrclt (1 hm (1ndd rrnd Md inm·ily wol!ld. lie cr1ni(:,/ cm 1~i tliin dw U11i11<~l'.lil)') dsewho<: 

to dw di.rnd~;o11u1.1~,, of du· U""'''r"w,· one/ ic1 k~i1imr11e inu:re.11.1." Th"YI' 1,1 no 1•1;ic/rnn: tl\IH 1'1·<•.fr,,rnr 
.'ir1l.'1)' con.mlt•'.d wirl1 0 1 r~·1m.< i11 win1i11i~trntio11 r1 hc1J.11 whcdw.;· Pr not 1.he n:.11:r1n:h conr/1,tf1'.'1 111 !\SA 
c1>1dcl hm1f. hr'rn •'.1itid1H'li'.r1 ,If (J.f 

I Pr0fo..o;mr Sn lhy h"·' 1 ~rnvidr: d m i~ lead i ng m in :1n:ur;1 t:e irifonn ,1 ti o n t)n v;11: iou:: 

fo rrn c. rt'(jllc:srini; infonn;irion almu1 his 11n11-CU profr:s~i nrnd acriv iric$ th rnughom ilw 
period 19%-2006 

Ccmd.11>inn: l'roftsmr Se1lby r1/iJ1rr1n w lim:e rnnsi.ir.r.mly i>iolaiul tltl' 1/6'" nde {o,. Ill !!'.a.It th r: 
pos1 j(nco· )'C,'.l r.< . He hos /Jilted ASA .for r1L /cwt 80-250 12 ll(m·,- 1/11)'.< e.acli 1•crn. For ilH'. ja/J of 2005, 

lie Hibl the. rnmj)fif1)' frn 55 I Z hm.n d11y1, for in c:;:fcs.1 r~{ ill(' J 9.5/scmcs!er or .39/rJwdf:lnir 1·wr 
allo-:."cd 11nr/l',. the 1/6';' ndc. 

ft i.\ rlijjind1 !o underSl rf iHf J~o11J PH>.{rs~ rft \til.b:~ ~:oH/d f(~J{1i'ir11r1f,~f)' hn l!(' fnouitlti'l il1f. tn/nn:tr1Lion h<~ 

!tris .v:i~Jn1 iii ,r.qu;n \°1~ rn d 1: '. r1'1;ut'.\i.~ of f"i..iin. !r lf /Jficftr.\} fron1 hi .. \ <iuouL~ nnd uctfon~ 1 tl\l11 PH1J ~"'.\.'.n 1 

Sr1lby doc.~ r.111 d1inlc !iw; ( :U h<t:' '"")' 111d10Jt l)' w H'i /U('SI romplimkl' frnrn him, ond hi: i.1 111Hvil.l.iitg 

10 tfo so i!dt•[;ua!cl)' l!Vc~n wlwn UHl!/Jd/,·d. 

Hequcst to rhe Conflict nf lnt uc.~1· Commiu·c:c. 

i,rnfessor S:ilhv h;\~ rn nsisrrnrly ;\nd dclihni\ t(' ly viob tL'.d the ~pirii, if nor rhc ;1\:sollilc 
lcttrr, of the linivcr,;i 1y c.r Color;1clo's co:irlici· ol i11 1i·1·..:,;r 1•1lliq' :-;inr:c 1996. 

1\::. pi:r \\ic 2007 CU·l\ i1i\1kr c \ •r1fl icr o( l rn·1.:rc~r ;11 1\ I Crnnmi 1nwn 1 rlll licy, 1·hc rn~11t:(·r ha.' 

been rd·,·rred w 1hc Uni1 I iead ;i nti rhc Co1np lin n<.'i' l l it·cctn1'. Tlw Compli;\ 11n• l)in ' c:l'(•!' 

h ;1 !-' made rhc i11i1 i;)J d c' l!'rm i11 ;1 1irrn rh;H rh trc i:: inclcl'd ;1 vinhi 1ion of thc'cnnflict of 

1nrcrcs1 poli<:1 r s ( 1 9~)5 an,\ 2006). Salhy ha;; ht:ui n: pc;1tcd ly cnnr;1c1ed in nn ;in:ernpt. to 

rrso lw tlw <:011 fl1 u ; hrnwvcr , he irn:is1·,; rh;n rhot: i ~ no conllii:r :rnd rhus norhin,r; to 

rc:~ o !V i' . I k h;t~ nut rc;;11,;nded 10 dw L1rcs\ rr qucs1·:·; for inl'orm:Hirm Since l'lic rn:nwr h:i~ 
1w1 hc-vn 1Tooh">1hk :11 1h<: 11nir l(·V\' i, !, :1:: C:om1:ili1inc\'. Din:u:or, Hill 1·dcrri11 g tlw rn;lll<:r ro 

chc \:unfliu of lnrcrc~ 1 Commillcl'. for anion. The C:c1mrnittc\' i.' rcspon:;ibic "for 

providing 1·hc 1\VCR, rhc C:rnnpli:rncc Dircu1ir, :rnd rlw ;1ppropri·,Hc -,1 ppo int·i11g 

:1t1tJrnriries with :1 W!'illl'.J'\ n :pm1 of rh c CO l'\\l11ll'l.l'.C' >: nnclii;gs, ;inr\ :m y l" CC011111le!ld;1L[()!1S 

irn wnl·ct ivc en di~cip l i n-.H\' :\ction." 

(' 
) 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff( s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

EFILED n1wum<>nt 
co Denver coJil~rbfJMB:~mn-1:'2riQOjrl ' .5 PM 
Filing Date: Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

_. COURT USE ONLY_. 

Case Number: 09 CV 3 789 

Div.: 
Ctrm.: 

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT 

THIS MATTER, having come before the Court, the Court having received and reviewed 
the Motion for Summary Judgment and the file, having considered said Motion for Summary 
Judgment, and being fully advised in the premises, the Court hereby 

ORDERS that the Motion for Summary Judgment is granted and the Motion for 
Summary Judgment is incorporated herein. All federal claims Plaintiff, Murry Salby, asserted or 
that could have been asserted against Philip DiStefano shall be dismissed with prejudice. 

DATED this _ _ ____ __ day of _______ ___ , 2009. 

BY THE COURT: 

District Court Judge 

00361248.DOC 
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August 28, 2007 

Stein Sture, Vice Chancellor for Research 
Office of th6 Vice Chancellor ior Research 
Q26 UCB - Graduate School 

Dear Vice Chancellor Sture, 

University of~-ado at Rouldcr 
< Uo~G¥.men'"t ... 

Associ:ite (5lj {ll_If't"a&{q~~ffifrl:~rt0.0jrF5 PM 
Office of the ijf" nn~~cjl&\ frs1'zl36!fll~~~PM MDT 

. Fi'ifug ii'Pzs~~itio Schoo! 

Review Clerk: Charmaine Bright 

I am writing to inform you of !he findings of lhe CU Boulder Conflict of Interest Committee 
(henceforth referred ,to as 'the Committee) in lhe matter involving Professor Murry Salby. Afler 
considerable deliberntion, the Committee acted in accordance with \he CU Boulder Conflic\ of 
Interest policy and is" ... providing the AVCR, the Compliance Director, and lhe appropriate 
appointing authorities with recommendations for correc\lve or disciplinary actlon." The 
Committee has made tl1ree l\ey recornrnendations to Provosl Distefano since he is the highest 
appointing authorHy who has not been directly involvGd in attempts to idenlify and manage 
Professor Salby's apparent conflicts of interests. A letter with the CommHtee's 
recommendations, and support materials. accompany this cover letler. 

Briefly, tile Cornmitlee has recommended lo the Provost that 
1. the University not submit any requests for funding on Professor Selby's behalf: 
2. funds in any of Professor Salby's currently active grants be frozen: 
3. Or. Salby should be denied access lo his research loboraiory space in the Depanment of 

/'.\lmospheric and Oceanic Sciences. 

Smee the Committee opera1es under the <iuspices oi ihis office, l am 1·epo1'\ing their findings to 
you Furihermore, on behalf of the Commlilee, ! am askirig tha! you forward their 
recommendations lo Provost Dis\Eiano for his cons1dera1ion. 

Si11cere1Y:.-, / ,, /! ,·:J 
--~"·t; /{:' /;// • _.... , T 

'('."'".,... I _-, 

. '..-'-"'..-v-'.'.'. --r. v ///.cr'-~_j<. ... 
Russell Moore, Ph.D. 
Associate Vlce Chancellor for Researc:t1 

Cc Jean w.,1iie, Director of Compliance. Conflict of lnleresl and Commitment 
Rodger Kram, Chair, Conflict of Interest Committee 

:rns Regent Adm!nist1 iilrvc Center 016 UCB Boulder, CO 80309.0026 

Exhibit R-4 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

143 7 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

CO Denver Coulrlt\I Dtslfr'rti=Cffifrt5i.rit¥JJD c5 PM 
Filing Date: Jun 15 2009 2:25PM MDT 
Filing ID: 25657548 
Review Clerk: Charmaine Bright 

.A COURT USE ONLY .A 

Case Number: 09 CV 3789 

Div.: 
Ctrm.: 

ORDER GRANTING MOTION TO STAY DISCOVERY 
PENDING DETERMINATION ON QUALIFIED IMMUNITY 

TIDS MATTER having come before the Court upon the Motion to Stay Discovery pending 
the Court' s determination on qualified immunity and the Court being fully advised in its premises, 

HEREBY ORDERS that the Motion to Stay is GRANTED: 

1. All discovery concerning Plaintiffs claims, including Rule 26(a)(l) disclosures is 
stayed; and 

2. No trial date shall be set, pending the Court' s detem1ination of qualified in1IDunity. 
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DATED this ___ day of _____ , 2009. 

BY THE COURT: 

District Court Judge 
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Univer-sity of Colorado-Boulder 
Disclosure of External Professional Activity (DEPA) 

EFILED Document 
1. Do you or any member of your family have, or expect to acqoine~i~Jlttifhf~ffCffifrt5zritl0irP5 PM 

year, any of [he following regardi1lg a business entity that either ( lffWml~uvlffi1'~&P.Pify2:25PM MDT 

h d/ h i l . . . . Filin" l : 25657548 · 
researc an or sc oar y or creative actIVtty; or (Z) engages m C0~1J~ e ~~.If~MMlilinc Bright 

activities that directly relate to your university activities? 

income of $10,000 or more from the business entity (includes bur is not 
limited co roy::ilties, consulting fees, .c;a lary, d ividends, etc.)l 

an equity interest in the business entity valued at $10,000 or represerni ng 
5% ownership (regardless of worrh)! 
a sear on the board of directors or advisory board? 
an executive position ln the businessr 

YES NO ___ _ 

IF YES, please provide the following information for each business en tity; 

Business name 
Amount/value of income (per year)/ equity (with option to decline ro respond) 

You and/or your family's relarionship with this business 
Describe the rel a tionship of the b118iness tO your university m:rivirie~ 

Arc students, pos rdocs, orrr;iinees involved in any of your university ;ictiviries rh,1r '1re 

related to this business? 
Do any o{ your universiry acrivities that are relnted to this bu:·;int.'-:1 involve n:sc:arrh 

wi th hurn~n subjects? 
If YES, clo you have HRC (IRB) approv;il for this re!;earch? 

.1 a. [f you nnswe r YES to Question 1, are you an inve!'tigator on any research proje ct 

and/or scholarly or creative activity funded by extern::il source~ (federnl/mre/loc;il 
government, industry, foundation, etc.) or Technology Trnnsfer Office (TTO)? 

YES NO 

lF YES please provide the following information for each project: 

Project 11ame 
Funding source 
Your role on project/activity 
ls this project an SBlR/STTR (Small Business lnnovation Rese0rch/Small Busin es,; 

Technology Transfer Program) Phnse i projecr1 

Exhibit B-2 
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2.. Do you ~ssign, or expect to assign during this report year, books or m:ueriah for 
any classes that you teach that bring you royalties or income? 

YES_____ NO 

lF YES please provide the following infonrn1tion for each course: 

Course 

Number of students 
Materials description: 

3. Regardless of compensation, do you provide, or expecc ro provide during this 

report year, professionril services that are related to your University activities to ::i11y ou rside 
organiiation(s)? Note thar remunerated scholarship that is an expected actitiity in your disriptim 

(such as for professional presentations, work on review panels, or membnship in advisory com1nit!ees) 

doe.1 nor count as professional .m'Vices in this quesrion. For more information on the meaning of 

rem«nerated schola'l'5hip and conflict of commirment, sec 
http//wv.11v.colarado.edv./facu!tyaffairs/ ato</one-s ix th.·w.ie.[!df UniveYsiry poliC)' limits outsidl! 

professional activiries to 19.5 days per semesrer. 

YES NO 

lF YES ple<ise provide the following in fonmition for each organization to which you 
provide services: 

Organization Nrtme 

O rg;rni:z;ition T ypt 
Desc rip rion of professional services 

How many days per month do you spend on this ac tivity ON CAM PUS 1 Amwer to rhe 

ner.rest quarter day, e.g ., 6.25 
How mrrny days per month do you spend on this activity OFF CAMPUS~ An~wtr to 

the nearest quarter day, e.g., 6.25 

Name (please print) Department 

_,,, ______________ ,_,,, .... __________ ~---
Signature Date 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

- --------- ----- - -- - - --··-
Plaintiff(s): 

MURRY SALBY, 

v. 

Dcfendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: 

Address: 

Phone No. : 
Fax No.: 
E-mail: 

Thomas S. Rice,# 9923 
Courtney B. Kramer, # 40097 
Senter Goldfarb & Rice, L.L.C. 
1700 Bro<1dway, Suite 1700 
Denver, CO 80290 
303-320-0509 
303-320-0210 
trice@sgrllc.com 
ckramer@sgrllc.com 

Filing ID: 25657548 
Review Clerk: Charmaine Bright 

ii. COURT USE ONLY .A 

Case Number: 09 CV 3789 

Div.: 
Ctnn.: 

AFFIDAVIT QF PHILIP DISTEFANO 

Affiant, PHILIP DISTEFANO, after being duly sworn, states as follows: 

I. I was the Provost and Executive Vice Chancellor for Academic Affairs for the 
Universi ty of Colorado at Boulder. I held this position from March 2001 to May 2009, with the 
exception that I served as Interim Chancellor for the Boulder campus from January 2005 until 
June 2006. On May 5, 2009, I was appointed Chancellor of the University of Colorado at 
Boulde1·. 

2. I have personal knowledge of the matters set fmth in this Affidavit. 

E:d1ibit A-1 
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3. As Provost, I served as the chief academic officer over an institution of higher 
learning that includes eight colleges and schools, over 29,000 students, and over l,000 tern.ired 
and tenure-track faculty. 

4. The Provost position includes many dtities which are summarized in the iob 
description. I hereby certify that attached to this Affidavit is a true and correct copy of the }ob 
description position statement of Provost. [See, Ex. A-2 .J My duties reql1ired me to make many 
discretionary decisions on a regular basis. One of the more significant responsibilities derived 
from my position as appointing authority and called upon me to riiake final decisions regarding 
disciplinary actions concerning tenured faculty. In this regard, there were several faculty 
committees that reported to me and made recommendations for any such discipline. One such 
committee was the Conflict of Interest Committee. 

5. In early September of 2007, I received a report from the Conflict of Interest 
Committee concerning allegations that had been made against Professor Murry Salby relating to 
a failure to provide the Committee with conflict of interest information that it had requested. In 
essence, the Committee concluded that Professor Salby's inactions constituted significant 
violations of tl1e Unjversity's conflict of interest policies and also made recommendations for 
corrective and disciplinary actions to be taken. This report was transmitted to me through Vice 
Chancellor of Research and Dean of the Graduate School Stein Sture who stated his concurrence 
with tile Committee's recommendations. 

6. Upon receipt of the Committee's rep011, I have the discretion to accept, reject, or 
modify the Committee's findings and recommendations. In the case of Professor Salby, I found 
the Committee'sfind1ngs and recommend<1tions to be well founded, and, accordingly, I accepted 
them. 

7. On 'September 19, 2007, I forwarded correspondence to Professor Salby advising 
·him that I had accepted .the Committee's recommendat ions and explicitly advised him that the 
following corrective and disciplinary actions would take effect immediately: ' (1) that the 
University would not sign or submit any requests for funding (grants, contracts, etc.) on his 
behalf; (2) that any funds in his current and active research grants would be frozen; and (3) that 
he would be denied access to his research laboratory in the Department of A trnospheric and 
Oceanic Sciences ("A TOC"). These measures were intended to compel Professor Salby to 
provide tbe information sought by the Committee. I further directed Professor Salby to supply 
the requested information to the Committee by October 1, 2007, in the absence of which the 
University could take furthe1· disciplinary action against him. 

8. Thereafter, the implementntion of the corrective and disciplinary actions was 
handled by representatives of the office of the Associate Vice Chancellor· for Research and the 
A TOC Depmtment. 

9. The research funds that were frozen are under contract between the granting 
agencies and the University. As a result, those funds are the property of.the University . 

2 
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I 0, Laboratory space on the Boulder campus is also the property of the University 
and is allocated at the discretion of the Prnvost, Deans, and the other Vice Chancellors. Faculty 

. and their departments are advised that they have no ownership interest in the research space that 
is allocated to them and instead such always remains subject to revocation or reassignment by 
the administration. · 

11. It was my understanding that Profossor Salby was allowed access to the 
laboratory so that he could retrieve any personal property that was left there. 

12. To my knowledge, Professor Salby notified Brian Toon, Chair of the Department 
for Atmospheric and Oceanic Science, of his retirement, dfoctive January 31, 2008. 1 hereby 
certify that attached to this Affidavit is a true rmd correct copy of the January 29, 2008 letter 
from Professor Salby. [See, Ex. A-3.] I did not terminate Professor Salby's employment with 
the University. 

13. Before the actions of September 2007, I had no personal knowledge of Professor 
Salby's activities, and to my knowledge I had never met him. In reviewing files, it appears that 
in or about 1998, I was indirectly involved in an issue com;erning payment of some expenses 
relating to Professor Salby's work that resulted from the division of two depurtments. I referred 
this matter back to the Associate Vice Chancellor for Research and Salby's Dean for further 
handling. It is also possible tl:iat my. office m<1y h<we been copied on documents relating to 
grievances that were filed by Professor Salby over the years. However, I have no personal 
recollection of having reviewed any such documents, and I have no knowledge of the 
circumstances surrounding those grievances. None uf the actions taken by me in connection 
with the report from the Conflict of Interes1 Committee were in any way related to such 
grievances. 

FURTHER AFFIANT SAYETH NAUGHT. 

STATE OF COLORADO 

COUNTY OF ,&~ 

) 
)ss. 
) 

Philip Di Stefano 

SUBSCRIBED AND SWORN to me before this _l_E_th day of June, 2009, by Philip 
DiStefano. 

ALICE R. CLARK 
NOTARY PUBLIC 

STATE OF COLORADO 

A" · ~. ~ n .1-
By: =s/~/R..U...U./~~~~~-~~-
Notary Public . 
My Commission Expires: ~ J.()1 :J..P!d-

" .1 
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• , E.FILED Document 

Provost and Executive Vice Chancellor for Acadf!~~0\ii.~~JU$ouJ;it\l'bfJ&.i1!f: (l:iffifrl~riOOJrP5 PM 

University of Colorado at Boulder Filing Date: Jun 15 2009 2:25PM MDT 
Position Number 150035 Filing ID: 25657548 

(Phil DiStefano) Review Clerk: Charmaine Bright 

The provost and executive vice chancellor for academic affairs is the chief academic 
officer for the Boulder campus. As such, the position is responsible for the: 

• Direction and oversight of the instruction, research and creative work, and 
outreach activities of the campus 
Administration of academic policies and programs 

" Fostering excellence in academic deparlments and divisions 
11 Recruitment, development and promotion of faculty, deans and other academic 

leaders 
Promotion of the student learning environment with an emphasis on 
collaboration between curricular and co-curricular programs.and services 

u Implementation of diversity plans for those units under the provost's jurisdiction 
"' Coordination of academic planning with.budget preparation and capital 

development needs 
1> Allocation of resources to assure high quality academic prngrams, teaching, 

research and creative "Nork, and service 

Reporting to the provost are the: 
o Dea..1s of the schools an d colleges 
c Vice chancellor for student affairs and the student affairs division 
" Vice chancellor for research 

Dea."\ of Graduate School 

'The provost and executive vice chancellor is deputy to the Chancellor of the University 
of Colorado at Boulder and assumes the role of Chief Operatirig Officer in the 
Chancellor's absence. As a University officer and member of the Chancellor's Executive 
Committee, the provost dutib include: 

Responsibility for aU academic, arts, and research p rograms, including research 
institutes and centers 
Increasing the strength and vitality of the University's research and creative 
work, graduate, professional and undergraduate programs 

• Working effectively and communicating "With the cha11cellor, the vice dwncelJors, 
the deans and faculty to formulate Boulder campus long-range academic, 
student development, capital development and fo·1ancial plans, including 
fundraising priorities and strategies 
Working collaborat ively with CU System administrators and the Colorado 
Corrurussion on Higher Education 
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Qualifications for the position include significant academic and administrative 
achievement and an ability to articulate the mission of teaching, research (and creative 
work) and service for the Boulder campus throughout Colorado and the nation. The 
successful candidate will have outstanding academic credentials consistent with those 
of senior CU-Boulder faculty and substantial administrative experience at the executive 
level of AAU or other major comprehensive uruvers:ities. An understanding of the 
unique challenges facing public higher education is important, as is the ability to 
develop, articulal:e and implement strategic plans, the ability to work collaborntively 
and a record of success. 

· · · ·· ···-···---------·---~---· ... . ----. ~ 

PDF Page 155



~University of Colorado at Boulder 
Offi'e of the Provost and l::;-;ccu1ivc Vice Chan~cllm for Academic Affairs 

30 l Regent Admin istrative Cenicr 
.J(} UCB 
Boulder. CO 80309-0010 
303-~91-553 7; 303-4 92-S86 ! (Fax) 

September 19, 2007 

Mun-y L. Salby, PhD 
l 0698 Hobbit Lane 
Westminster, CO 80030 

Dear Profossor Salby: 

EFILED Document 
CO Denver Cou1rltY'fifJM~i'i1-Hlfrt~riBOJrF 5 PM 
Filing Date: Jun 15 2009 2:25PM MDT 
Ji'iling ID· 25657548 
Review Clerk: Charmaine Bright 

I have received the written report from the Conflict ofTnterest Committee 
concernLng your continued refusal to provide adequate responses to requests 
for information about a possible conflict of interest that was initiated by the 

· National Science Foundation. The Conflic t oflmerest Committee has mack 

the follov,1ing recommendations to me, which J have accepted. 

"Until such time 2s Dr. Salby prnvideo the ConfJict of lnteresi Conm1ille2 
wirh suffi cient infornrn tion to JTwke a dctcrrn inntion of whether 01· not he ha.s 
a conflict of ir1terest 2nd how to .irnrnage such a conflict, if it exis1s, the 
Commitl1~e recoH'!rDtnds that; 

J. the University should not sign or submit any requests for funding 
(grant, contracts, etc.) on Dr. Murry S2lby's behalf; 

2.. funds in any of Dr. Murry Sal by 's current and active research 
grants be frozen, and · 

3. Dr, iVfurry Salby should be de nied access lo his research .laborF.1rory 
space in Lhe Department of /\tn1ol>pheric anci Ocecmic Sciences." 

These recommendations will go into effect im rne<liMely. Furlhcrrn ore, your 
failure to cooperate in this investigmion of conflicl of interest initi Bted by 
NSF puts the Un iversfty and orher faculty at risk of losing millions of dollars 
in grant funding . Therefore,. please be advised that, if you do not provide the 
Conflict of Interest Committee with the inforrn.ation that the Committee has 
been seeking by October l, 2007, the University \Viii have no choice but m 
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initiate disci~Jlinar;' proceedings against you, which proceedings may result 
in sanctions which could include dismissal for cause. 

Sincerely, 
I 

Y>~~ ~· 1l61\<-D 
Philip P. DiStefano 
Provost & Executive Vice Chancellor 

Cc: Chancellor G.P. "Bud" Peterson 
Vice Chancellor Stein Sture 
Dean Todd Gleeson . 
Chair BrLan Toon / 
Associate Vice Chance llor Russ Moore 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER 
COLORADO 

EFILED Document 
co Denver Co1hH)ff>WM& i':b'U'rt<lzfi~ ~~ f)'43 AM 
Filing Date: May 28 2009 7:43AM M >T 
Filing ID: 25377780 

Address: City and County Building 
1437 Bannock Street 
Denver, CO 80202 

Review Clerk: Angie D Guenther 

... COURT USE ONLY ... 

Plaintiff(s): MURRY SALBY Case Number: 09CV3789 

v. 
Courtroom: 7 

Defendant(s): UNIVERSITY OF COLORADO, 
et al 

PRETRIAL ORDER 

I. MOTIONS 

1. Motions for summary judgment must be filed at least 85 days before trial. 
Any Motion filed outsid~>of this time limit may be summarily denied as untimely. 

2. All other pretrial motions, including motions in limine, must be filed no less 
than 30 days before trial unless a different time is permitted by court order. A 
written response shall be filed no later than 10 days after the motion is filed, and 
no reply shall be allowed unless ordered by the Court. Any motion filed contrary 
to this time limit may be summarily denied as untimely. 

3. If an expedited ruling is required, the moving party must specifically request an 
expedited schedule in the original motion and contact the Clerk of Courtroom 7 to 
advise of this request. 

4. Do not combine motions or combine your own motions with a response or reply. 

5. The requirements of C.R. C.P. 121 ( 1-15) concerning the time for filing motions 
and the content and length of briefs will be strictly enforced. The Court may 
expedite the briefing schedule pursuant to C.R.C.P. 121(1-15) on its own motion, 
or by request of a party. The Court may rule on motions without a hearing 
pursuant to C.RC.P. 121, or the Court may order a hearing prior to trial. 

PDF Page 158



II. CASE MANAGEMENT ORDER 

The provisions of C.R.C.P. 16 concerning a presumptive case management order will 
apply. If all parties have not participated in the preparation of a Proposed Case 
Management Order, this shall be specifically noted in the title of the Proposed Case 
Management Order. 

III. TRIAL SET TIN GS 

1. A setting date must be designated in the Case Management Order, as set forth in 
C.R.C.P. 16. 

2. Cases must be set for trial no later than 30 days after the case is at issue. 

3. No case will be set for trial later than one year after the case is at issue without the 
Court's permission. No case will be set for more than 5 days without the Court's 
permission. Before permission is granted as to either issue, there may be a 
conference between counsel and the Court as to the reasons for the request. The 
Court will require counsel responsible for trial of the case to attend any such 
conference. 

4. Trial settings will be done Tuesdays, Wednesdays, and Thursdays between 10:00 
a.m. and noon. 

IV. TRIAL MANAGEMENT ORDER 

The Trial Management Order must comply strictly with the requirements of 
C.R.C.P. 16, as amended and must be filed at least 30 days before ~rial. All parties 
must participate in the preparation of the Trial Management Order. If a Trial 
Management Order is not filed in compliance with this Order, the Court may make 
further Orders to compel compliance. 

V. BEFORE TRIAL 

1. All exhibits must be pre-marked. Plaintiffs will use numbers; defendants will use 
letters. Plaintiffs and defendants shall not mix numbers and letters, even for 
related exhibits (e.g. l(a), l(b), l(c), etc.). The civil action number of the case 
should also be placed on each of the exhibit labels. Copies of exhibits must be 
exchanged as required by C.R.C.P. 16, and counsel shall determine whether an 
objection will be made as to the admissibility of the exhibit. Only where counsel 
has not had a reasonable opportunity to view an exhibit in advance will trial be 
interrupted for such a review. 

2. If counsel intends to use depositions in lieu of live testimony, said counsel must 
notify opposing counsel no later than 50 days prior to trial. Counsel must make 
objections to all or part of the offered deposition testimony no later than 30 days 
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prior to trial and must cite page, line, and the specific evidentiary grounds 
supporting the objection. The same rules apply to both videotape and written 
depositions. When applicable, counsel is required to provide someone to read 
testimony. 

3. Original depositions will remain sealed until counsel request at trial that they be 
unsealed. Before trial begins, counsel must provide the Court with copies of all 
depositions likely to be used at the trial, as either direct evidence or impeachment. 

4. If counsel needs an overhead projector, VCR, a monitor or any other form of 
audio-visual equipment, counsel must provide it. 

VI. TRIAL BRIEFS 

Trial briefs may be filed. They should be concise and should not repeat previously 
filed pleadings or motions. Trial briefs must be filed no later than seven days before 
the trial date. 

VII. PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW 

For court trials, counsel should be prepared to file Proposed Findings of Fact and 
Conclusions of Law upon the conclusion of the presentation of evidence. The 
proposed factual findings shall be specific and supported by evidence elicited at trial. 
Each counsel also shall email them to the Court's Division Clerk 
(angela.guenther@judicial.state.co.us). The Court uses Microsoft Word. 

VIII. INSTRUCTIONS FOR JURY TRIALS 

1. Jury Instructions and Orders of Proof. Counsels are required to meet regarding 
jury instructions. The proposed jury instructions shall be delivered directly to 
the Court no later than 12:00 p.m., the Wednesday before the commencement 
of trial. The instructions shall also be e-mailed within the same frame to the 
Court's Division Clerk (angela.guenther@judicial.state.co.us.). The party 
responsible for arranging the jury instruction conference shall be responsible for 
supplying one set of agreed upon instructions. This set should be designated as 
"Stipulated Instructions" and should not be annotated. Each party shall also 
supply those instructions they wish to tender but which are opposed. This set 
should be designated as "Disputed Instructions." Two copies of the disputed 
instructions shall be filed, one with annotations and one without annotations. The 
Court uses Microsoft Word. 

The parties shall agree upon a 2:1 simple statement of the case (Instruction No. 1) 
that the Court can read to the jmy at the beginning of the trial. If the parties cannot 
agree, one 2: 1 instruction shall be submitted with highlights on the language upon 
which the parties cannot agree. 
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2. Exhibit lists. Each counsel shall prepare an index of exhibits that counsel expects 
of offer, in a grid or spreadsheet format, that identifies with specificity the exhibit 
by number and description. The exhibit list shall specify whether or not the 
exhibit is received by stipulation, and shall allocate columns with the headings 
"Identified," Offered," and "Received." The exhibit lists shall be delivered 
directly to the court no later than 12:00 p.m., the Wednesday before the 
commencement of trial. The exhibit lists shall also be e-mailed within the 
same frame to the Court's Division Clerk 
(angela.guenther@judicial.state.co.us.) 

3. Witness lists and orders of proof. Each counsel shall prepare a list of witnesses 
that will and may be called that the Court can read to the jury at the beginning of 
the trial. The list shall be in addition to any prior designation of witnesses. In 
addition to listing the names of the witnesses, the list may also specify the 
witnesses ' title or degree and employment (e.g. Dr. Murray, M.D. , Children 's 
Hospital) but no other identifying information should be included (e.g. address, 
phone number etc.). Additionally, counsel shall confer and prepare a joint order 
of proof which identifies each counsel's good-faith estimate of the order in which 
witness will be presented and the time required for direct and cross-examination of 
each witness. In no event may the cumulative time for direct and cross
examination exceed the time allocated for presentation of the trial; the total time 
allocation shall also account for the time necessary for jury selection, opening 
statements, regularly scheduled breaks, the jury instruction conference, and closing 
arguments. The Court reserves the right to enforce the tin1e estimates stated in the 
order of proof. The witness lists and order of proof shall be delivered directly 
to the court no later than 12:00 p.m., the Wednesday before the 
commencement of trial. They shall also be e-mailed within the same frame to 
the Court's Division Clerk (angela.guenther@judicial.state.co.us.). 

IX. JUROR NOTEBOOKS 

Each trial juror will be provided with a juror notebook. In each civil jury trial, there 
will be at least 1 and possibly 2 alternate jurors seated. The court will provide the 
one-inch binder notebooks, but the parties must prepare the contents. Each page must 
be three-hole punched in advance so it can be placed in a notebook and all exhibits 
must be tabbed so that the jurors can easily refer to them. All notebook materials must 
be submitted at the same time as jury instructions. No more than 50 pages per side 
shall be included in the juror notebooks without permission of the Court. All other 
exhibits shall be presented to the jury either by projector or other visual aids. Counsel 
must also provide three complete sets of exhibits, whether stipulated or not: 1 for the 
Court, 1 for the witness stand, and 1 for the use of the jury for exhibits that are not 
contained in the juror's notebooks. 

1. Exhibits or Excerpts of Exhibits. Copies of stipulated exhibits may be put in the 
juror notebooks before trial, subject to the limitations above. If exhibits are 
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lengthy, stipulated excerpts may be used. Eight (8) copies of each exhibit shall be 
submitted, with three-hole punches, for the jury. 

If a party wants a copy of an exhibit in the juror notebooks (subject to the page 
limitations above) and the parties have not stipulated to its inclusion, the party 
should bring to trial eight (three hole-punched) copies of the exhibit; copies will be 
placed in the notebook if and when the exhibit is admitted, along with the tabs for 
the exhibit. 

2. Glossarv of Terms. If there are any scientific or other specialized terms which 
will be used repeatedly, those should be set forth, with an agreed-upon definition. 
If the parties have a legitimate dispute about the definition of any term, just the 
term should be listed. 

X. JURY SELECTION 

1. Each side will normally have 20 minutes for voir dire. Additional time may be 
granted in unique cases. In multi-party cases, tin1e must be divided between all 
parties on one side of the case. 

2. Vair dire will be conducted from the podium unless a Court Reporter is used. 

3. For most trials, there will be one alternate juror seated, but for lengthier trials, the 
Court may seat two alternate jurors. The Court will advise counsel on the first day 
of trial how the alternate will be designated. 

4. Nomrnlly, challenges for cause will be exercised at the bench upon the conclusion 
of all parties' voir dire. Preemptory challenges will be announced orally in open 
court and indicated on the list of jurors remaining. 
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XL CONDUCT OF TRIAL 

1. Scheduling/Use of Time. 

a. The tiial day will strui at 8:30 a.m. and end at 5:00 p.m. There will be a 
morning and an afternoon break of 15 to 20 minutes each. Lunch will run from 
approximately noon to 1 :30 p.m. 

b. Counsel and parties will be in court by 8:00 a.m. on the first day of trial and 
8: 15 a.m. thereafter so that counsel may discuss anything with the Court that needs 
to be dealt with before the trial begins. 

c. It is the obligation of counsel to have witnesses scheduled to prevent any delay 
in the presentation of testimony or running out of witnesses before 5:00 p.m. on 
any trial day. Accordingly, there shall be no more than five minutes delay 

· between witnesses. 

2. Opening Statements. Each side will nom1ally have 20 minutes for opening 
statement, although additional time may be granted in unique cases. In multiple
party cases, this time must be divided between the parties. 

3. Questioning Witnesses. Because the Court utilizes FTR, all questioning must be 
done from the podium for the purposes of a record. If counsel arrange for a comi 
reporter, the Court will address this issue prior to the commencement of trial. 

4. Closing Arguments. The Court may impose limits on closing argument, most 
generally 20 minutes per side. In multiple-party cases, this time must be divided 
between the parties. Additional time may be pennitted by court order. 

5. Withdrawal of Exhibits. Because this courtroom no longer has a Court Reporter 
and because of a reduced work force in the clerk's office, the court will no longer 
maintain custody of exhibits at the conclusion of a trial or hearing. Unless all 
parties agree on the record that exhibits need not be maintained, the following 
procedure will be followed: 

a. When the trial or hearing is concluded, each party will withdraw any exhibits 
or depositions which that party marked and/or admitted, whether or not admitted 
into evidence; 

b. Each party will maintain in its custody the withdrawn exhibits and/or 
depositions without modification of any kind until sixty days after the time for the 
need of such exhibits for appellate or other review purposes has expired, unless all 
parties stipulate otheiwise on the record or in writing. It will be the responsibility 
of the withdrawing parties to determine when the appropriate time period has 
expired. 
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XII. SETTLEMENT 

The parties are to notify the Court within 24 hours of settlement or resolution of 
the case. All documents confirming settlement shall be filed not later than 15 
days from the date of settlement, unless otherwise ordered by the Court. 

XII. GENERAL RULES 

1. This Order shall apply to pro se parties. 

2. Counsel for the plaintiff or the pro se plaintiff shall send copies of this order to all 
future counsel/parties in this case, except where the Court has e-filed this Order to 
the parties. A certification of compliance with this portion of the Order shall be 
filed. 

Dated: May 28, 2009 

BY THE COURT: 

Anne M. Mansfield 
District Court Judge 
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DISTRICT COURT, CITY AND COUNTY co Denver cdllftff el~fr\:h~1¥U'A 21Wfl Ji'i 1 

OF DENVER, STA TE OF COLORADO 
Filing Date: May 26 2009 lO:OSAM MDT 
Filing ID: 25338886 

1437 Bannock Street Review Clerk: Orathay Khiem 

Denver, Colorado 80202 

Plaintiff: 
MURRAY SAL BY 

Defendants: 

UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 

and JOHN DOES. 

Attorney for Defendant University of 
Colorado: Case Number: 09 CV 3789 

David P. Temple, #13499 Division 7 

Special Assistant Attorney General 
Senior Associate University Counsel 
Office of University Counsel 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
303-860-5691 

David.Temple@cu.edu 

UNIVERSITY'S ANSWER TO PLAINTIFF'S COMPLAINT 

Defendant, The University of Colorado, through the Office of University 
Counsel, submits its Answer to Plaintiff's Complaint as follows: 

1. The University admits the allegations in Paragraph 1. 

2. The University admits the allegations in the first, second and third 
sentences in Paragraph 2. With respect to the allegations in the fourth sentence, the 
University is without sufficient knowledge to either admit or deny the allegations; to 
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the extent a response is qeemed required, the allegations are denied. The University 
admits the remaining allegations in Paragraph 2. 

3. The University admits the allegations in Paragraph 3. 

4. The University admits the allegation in the first sentence of Paragraph 4. 
As to the second, third and fourth sentences of Paragraph 4, the grievances speak for 
themselves and no response is required. To the extent a response is deemed required, 
these allegations are denied. The University denies the remaining allegations in 
Paragraph 4. 

5. The University admits the allegations in the first sentence in Paragraph 5. 
The University denies the remaining allegations in Paragraph 5. 

6. The University admits that Plaintif{ was on leave during the summer. The 
University denies the remaining allegations in Paragraph 6. 

7. The University admits that the National Science Foundation started an 
investigation. The University is without sufficient knowledge to either admit or deny 
the remaining allegations in Paragraph 7. To the extent a response is deemed required, 

the allegations are denied. 

8. The University admits that it formed a working group to review possible 
conflict of interest issues after being contacted by the NSF. The University admits that 
Plaintiff provided the group with information in response to requests. The University is 
without sufficient knowledge to either admit or deny the remaining allegations in 
Paragraph 8. To the extent a response is deemed required, the allegations are denied. 

9. The University admits that Plaintiff was on approved sabbatical leave for 
the spring 2007 semester (spring semester is January May). The University is 
without sufficient knowledge to either admit or deny the remaining allegations in 
Paragraph 9. To the extent a response is deemed required, the allegations are denied. 

10. The University admits that the working group's investigation concluded 
on approximately June 8, 2007. The University denies the remaining allegations in 

Paragraph 10. 
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11. The University denies the allegations in Paragraph 11. 

12. The University admits the allegations in the first, second and third 
sentences in Paragraph 12. The University denies the allegations in the fourth sentence. 
The University is without sufficient knowledge to either admit or deny the remaining 
allegations. To the extent a response is deemed required, the allegations are denied. 

13. The University is without sufficient knowledge to either admit or deny the 
allegation in the first sentence in Paragraph 13. To the extent a response is deemed 
required, the allegation is denied. The University denies the allegation in the second 
sentence. The University admits the remaining allegations in Paragraph 13. 

14. With respect to the allegations in Paragraph 14, the September 19, 2007 
letter from DiStefano speaks for itself. To the extent a response is deemed required, the 
allegations are denied. 

15. With respect to the allegations in Paragraph 15, Professor Salby' s letter 
speaks for itself and no response is required. To the extent a response is deemed 
required, the allegations are denied. 

16. With respect to the allegations in Paragraph 16, the University denies that 
it "confiscated" any of Plaintiff's personal property. To the contrary, he was advised on 
multiple occasions that he could have his personal property. The administration did 
restrict access to his University owned lab. 

17. The University denies the allegations in Paragraph 17. 

18. The University denies the allegations in Paragraph 18. 

19. The University denies the allegations in Paragraph 19. 

20. The University admits the allegations in the first sentence in Paragraph 20. 
The University denies the remaining allegations in Paragraph 20. 

21. The University denies the allegations in Paragraph 21. 
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22. The University admits that Professor Salby resigned his employment with 
the University. The University denies the remaining allegations in Paragraph 22. 

23. The University incorporates its answers to the above allegations herein. 

24. The allegations in Paragraphs 24 through 33 do not relate to the 
University and therefore no responses are required. 

34. The University incorporates its answers to the above allegations herein. 

35. The University denies the allegations in the first sentence in Paragraph 35. 
The University admits that the Court has subject matter jurisdiction. 

36. The University denies the allegations in Paragraph 36. 

37. The University incorporates its answers to the above allegations herein. 

38. The University denies the allegations in Paragraph 38. 

39. The University denies the allegations in Paragraph 39. 

AFFIRMATIVE DEFENSES 

1. Plaintiff has failed to state a claim against the University. 

2. Even if the University retaliated against Plaintiff as alleged in the Fifth 
Claim, which it did not, it would have taken the same actions for legitimate reasons. 

3. Plaintiff has failed to mitigate his damages. 
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Dated this 27th day of May, 2009: 

OFFICE OF UNIVERSITY COUNSEL 

/s/ David P. Temple 

David P. Temple, #13499 

In accordance with C.R. C.P. 121 §1-26(9) a printed copy of this document with signatures is being 

maintained by the filing party and will be made available for inspection by other parties or the Court 

upon request. 

CERTIFICATE OF MAILING 

I certify that a true and correct copy of the foregoing UNIVERSITY'S ANSWER 
TO PLAINTIFF'S COMPLAINT was served upon the following by electronic service 
on this z7t11 day of May, · 2009: 

Robert M. Liechty 
Cross & Liechty, P.C. 
7100 E. Belleview Ave., Suite Gll 
Greenwood Village, CO 80111 

Attorneys for Plaintiff 

Thomas S. Rice 
Courtney B. Kramer 
Senter Goldfarb & Rice, L.L.C. 

1700 Broadway, Suite 1700 
Denver, CO 80290 

rliechty@crossliechty.com 

trice@sgrllc.com 
ckramer@sgrllc.com 

Isl Shirleen Jahraus 
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EVILED Do,.nm<>nt 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
CO Denver CJJi'lj/iiU&ffi~Wu'ri !llQt> Ji; 
Filing Date: May 21 2009 10:19AM MDT 

STATE OF COLORADO Filing ID; 25296955 
Review Clerk; Orathay Khiem 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, •COURT USE ONLY.._ 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Case No.: 09-CV-3789 

Attorneys for Plaintiff: 
Robert M. Liechty, No. 14652 

Division 7 

CROSS & LIECHTY, P.C. 
Address: 7100 E. Belleview Ave., Suite G-11 

Greenwood Village, CO 80111 
Phone No. (303) 333-4122 
e-mail: rliechtv@crossliechtv.com 

CERTIFICATE OF COMPLIANCE RE: DELAY REDUCTION ORDER 

Plaintiff, Murry L. Salby, by and through his attorney, Robert M. Liechty of CROSS & 
LIECHTY, P.C., hereby certifies that he is in compliance with the Court's Delay Reduction Order 
Order issued April 16, 2006, by providing a copy of same to counsel for Defendants Provost 
Philip DeStefano and University of Colorado. 

Respectfully submitted this May 21, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechty 
Robert M. Liechty 
Email: rliechty@crossliechcy.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 21 , 2009, a true and correct copy of the foregoing 
CERTIFICATE OF COMPLIANCE - DELAY REDUCTION ORDER was served upon the 
following persons as indicated below: 

Thomas S. Rice, Esq. 
Courtney B. Kramer, Esq. 
SENTER GOLDFARB & RICE, L.L.C. 
1700 Broadway, Suite 1700 
Denver, Colorado 80290 
Attorneys for Defendant DiStefano 

David P. Temple, Esq. 
Senior Associate University Counsel 
Office of University Counsel - Litigation 
1800 Grant Street, Suite 700 
Denver, Colorado 80203 
Attorneys for Defendant C. U 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-320-0210 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

( ) by First-Class U.S. Mail, postage prepaid 
( ) by Hand Delivery 
( ) by Facsimile to 303-860-5650 
( ) by Overnight Mail 
(X) Justice Link electronic filing 

Duly signed original on file in the offices of Cross & 
Liechty, P. C. 

s/ Linda L. De Vico 
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Denver District Court 
Denver County, Colorado 
Court Address: 1437 Bannock St., Rm. 256, Denver, CO 80202 

EFILED Document 
co Denver coUA't;f.:il)I~&ii't~tlYJ1.lt 2RW. fjl9 AM 

Filing Date: May 21 200910:19AM MDII' 
SALBY,MURRY Filing ID: 25296955 

Plaintiff(s) Review Clerk: Oratha~iem 
.._ COURTUSEO Y ...... v. 

UNIV OF COLO ct al Case Number:. 09CV3789 
Courtroom: 7 

Defendant(s) 

DELAY REDUCTION ORDER 

I. All civil oourtrooms are on a delay reduction docket. Deadlines that must be met are: 

1. Service of Process: Returns of Service on all defendants shall be filed within 60 days 
after the date of the filing of the complaint. 

2. Default Judgment: Application for default judgment shall be filed within 30 days after 
default has occurred. 

3. Trial Setting: Plaintiff shall serve a Notice to Set in the case for trial and shall complete 
the setting of the trial wi1hin 30 days from the date the case becomes at issue. A case 
shall be deemed "at issue" when all parties have been served and have filed all pleadings 
permitted by C.R.C.P. 7, or defaults or dismissals have been entered against all non
appearing patties, or at such other time as the court shall direct. 

., 

The court will consider extending these time periods upon timely filing of a motion showing good cause. 

IF AN ATTORNEY OR PRO SE p AR TY FAILS TO COMPL y WITH PART I OF nns ORDER, THE 
COURT MAY DIS:MISS THE CASE WITHOUT PREJUDICE. THIS ORDER SHALL BE THE 
INITIAL NOTICE REQUIRED BY RULE 121, SECTION I-10, AND RULE 4l(B)(2). 

II. Plaintiff shall mail a copy of this order to all other parties who enter an appearance. 

III. The parties shall include a self-addressed stamped envelope with any pleading for which the 
parties wish to receive a copy of the oourt's order. 

N. The court encourages the use of recycled paper, and printing or copying on both sides of the 
paper. 

V. Any attorney entering an appearance in this case who is aware ofa related case is ordered to 
complete and file in this case an Information Regarding Related Case(s) form available in Room 
256 of the City and County Building. 

Date: April 16, 2009 

cc: Plaintiff(s) or Plaintiff(s) Counsel 

BY THE COURT: 

ls/Anne M. Mansfield 
District Court Judge 
Denver District Court 
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DISTRICT COURT, CITY AND COUNTY OF 
DENVER, STATE OF COLORADO 

1437 Bannock Street 
Denver, Colorado 80202 
(720) 865-8307 

Plaintiff(s): 

MURRY SALBY, 

v. 

Defendant(s): 

UNIVERSITY OF COLORADO, PROVOST PHILIP 
DISTEFANO, and JOHN DOES. 

Attorney: Thomas S. Rice, # 9923 
Courtney B. Kramer,# 40097 

Address: Senter Goldfarb & Rice, L.L.C. 
1700 Broadway, Suite 1700 
Denver, CO 80290 

Phone No.: 303-320-0509 
Fax No.: 303-320-0210 
E-mail: trice@sgrllc.com 

ckramer s rllc.com 

ANSWER 

CO Denver Could fi · =tlm'r~rt\11.?6 '.8 PM 

Filing Date: May 13 2009 2:28PM MDT 
Filing ID: 25167783 
Review Clerk: Charmaine Bright 

.A COURT USE ONLY .A 

Case Number: 09 CV 3789 

Div.: 
Ctrm.: 

Defendant, PROVOST PHILIP DISTEFANO, by . his attorneys, SENTER 
GOLDFARB & RICE, L.L.C., and pursuant to C.R.C.P. 8 and 12, hereby answers and 
responds to Plaintiff's Complaint as follows: 

ANSWER 

1. Defendant denies the allegations contained in paragraphs 16, 17, 18, 19, 21, 22, 
24, 25 , 27, 28, 30, 31 , 33 , and 36. 

2. Defendant is without sufficient information and knowledge to enable him to form 
a belief as to the veracity of the allegations contained in paragraphs 3, 4, 5, 6, 7, 9, 11, 13, 38, 
and 39 of Plaintiff's Complaint and, as a result, denies same. 
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3. Defendant admits the allegations contained in paragraph 14. 

4. With respect to the allegations contained in paragraph 1 of Plaintiff's Complaint, 
Defendant admits that Plaintiff was a tenured professor in the Department of Atmospheric and 
Oceanic Sciences with the University of Colorado; however, Defendant is without sufficient 
information and knowledge to form a belief as to the veracity of all other allegations contained in 
said paragraph and, as a result, denies same. 

5. With respect to the allegations contained in paragraph 2 of Plaintiff's Complaint, 
Defendant admits that Bruce Benson is the President of the University of Colorado and has an 
office in Denver, Colorado, that Plaintiff was employed as a tenured professor at the University 
of Colorado prior to his resignation, that Defendant holds the position of Provost and Executive 
Vice Chancellor Academic Affairs for the Boulder campus of the University of Colorado, and 
that a previous claim was filed in federal court, part of which was dismissed by motion filed by 
the Defendant Regents and part of which was dismissed upon Plaintiffs motion; however, 
Defendant is without sufficient information and knowledge to fom1 a belief as to the veracity of 
all other allegations contained in said paragraph and, as a result, denies same. 

6. With respect to the allegations contaiµed in paragraph 8 of Plaintiffs Complaint, 
Defendant admits that the working group investigated a possible conflict of interest pertaining to 
Plaintiff; however, Defendant either denies or is without sufficient information and knowledge to 
fom1 a belief as to the veracity of all other allegations contained in said paragraph and, as a 
result, denies same. 

7. With respect to the allegations contained in paragraph 10 of Plaintiff's Complaint, 
Defendant admits the working group came to two conclusions; however, Defendant either denies 
or is without sufficient information and knowledge to form a belief as to the veracity of all other 
allegations contained in said paragraph and, as a result, denies same. 

8. With respect to the allegations contained in paragraph 12 of Plaintiffs Complaint, 
Defendant admits that the Conflict of Interest Committee met on August 17, 2007, chaired by 
Professor Rodger Kram, Ph.D., that the Conflict of Interest Committee met on August 20, 2007 
and recommended (1) that the University should not sign or submit any request for funding on 
Plaintiff's behalf, (2) that any current grants of Plaintiffs should be frozen, and (3) that Plaintiff 
should be denied access to his laboratory space in the Department of Atmospheric and Oceanic 
Sciences, and that the Committee requested that Plaintiff provide the information it had been 
requested; however, Defendant either denies or is without sufficient information and knowledge 
to form a belief as to the veracity of all other allegations contained in said paragraph and, as a 
result, denies same. 

9. With respect to the allegations contained in paragraph 15 of Plaintiffs Complaint, 
Defendant admits that Plaintiff sent a letter to Defendant on September 28, 2007; however, 
Defendant either denies or is without sufficient information and knowledge to form a belief as to 
the veracity of all other allegations contained in said paragraph and, as a result, denies same. 
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10. With respect to the allegations contained in paragraph 20 of Plaintiff's Complaint, 
Defendant admits that, in general, employment contracts with tenured faculty span the nine 
month academic year; however, Defendant either denies or is without sufficient information and 
knowledge to forin a belief as to the veracity of all other allegations contained in said paragraph 
and, as a result, denies same. 

11. With respect to the allegations contained in paragraph 35 of Plaintiffs Complaint, 
Defendant admits that ninety days have passed since Plaintiff through legal counsel served a 
letter captioned "Notice of Intent to Sue"; however, Defendant denies all other allegations 
contained in said paragraph. 

12. With respect to the allegations contained in paragraph 38 of Plaintiffs Complaint, 
Defendant admits that Plaintiff had tenure with the University; however, Defendant either denies 
or is without sufficient information and knowledge to form a belief as to the veracity of all other 
allegations contained in said paragraph, and, as a result, denies same. 

13. Defendant hereby incorporates his responses to those paragraphs that are re-
alleged in paragraphs 23, 26, 29, 32, 34, and 37 of Plaintiff's Complaint. 

14. Defendant denies all allegations not otherwise expressly admitted herein. 

DEFENSES 

1. Plaintiff's Complaint fails , at least in part, to state a claim upon which relief can 
be granted as against this Defendant. 

2. Plaintiff's claims against this Defendant are barred by the doctrine of qualified 
immunity. 

3. Defendant would have reached the same conclusion concerning discipline 
imposed upon Plaintiff even in the absence of Plaintiffs alleged protected speech. 

4. Plaintiff had no property interest in the laboratory referenced in the Complaint. 

5. Plaintiff has failed to reasonably mitigate his alleged damages. 

6. Plaintiff's claims are barred by the applicable statutes oflimitation. 

7. Plaintiff's claims are barred by the doctrines of waiver and/or estoppel. 

8. Plaintiff's claims are subject to and diminished by the applicable provisions of the 
Colorado Governmental Immunity Act, C.R.S. 24-10-101, et seq. 

3 
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9. Defendant reserves the right to add such additional defenses as become apparent 
upon disclosure and discovery. 

REQUESTS FOR RELIEF 

WHEREFORE, Defendant requests that the Court grant relief as follows: 

a. Dismissing Plaintiffs claims with prejudice; 

b. Entering judgment in favor of Defendant and against Plaintiff for attorney fees as 
Plaintiff's claims are groundless; 

c. Entering judgment in favor of Defendant and against Plaintiff for costs; and 

d. Such other and further relief as the Court deems just and proper. 

JURY DEMAND 

Defendant hereby demands this case be tried to a jury of not less than six. 

DEFENDANT'S ADDRESS 
Regents Administrative Center, Room 306 
Boulder, Colorado 80309-0040 

4 

Respectfully submitted, 

SENTER GOLDFARB & RICE, L.L.C. 

By s/ Thomas S. Rice 
Thomas S. Rice, # 9923 

By s/ Courtney B. Kramer 
Courtney B. Kramer,# 40097 
1700 Broadway, Ste. 1700 
Denver, CO 80290 
Telephone: 303-320-0509 
Facsimile: 303-320-0210 
Attorneys for Defendant 
Provost Phillip DiStefano 
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CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this 13th day of May, 2009, a true and correct copy of the 
above and foregoing ANSWER was electronically served upon all counsel via LexisNexis File 
and Serve, addressed to: 

Robert Liechty, Esq. 
Cross & Liechty, P.C. 
7100 E . Belleview A venue, Suite G 11 
Greenwood Village, Colorado 80111 
rliechty@crossliechty.com 

VIA U.S. MAIL 
David P. Temple, Esq. 
Office of University Counsel 
1800 Grant Street, Suite 700 
Denver, CO 80203 
david.temple@cu.edu 

00359947.DOC 

s/ Stephanie Hood 
Stephanie Hood 
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DISTRICT COURT, CITY AND COUNTY OF DENVER 
STATE OF COLORADO 

CoUrt Address: 1437 Bannock Street 
Denver) Colorado 80202 
720~865-8307. 

Plaintiff: . MURRYSALBY 

Defendant: UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Attorney: 

. Address: 

Phone No. 

Robert M. Liechty, No. 14652 
SeanJ. Lane, No. 32000 
CROSS & LIECHTY, P .C. 
400 South Colorado Blvd., Suite 900 
Denver, CO 80246 
(303) 333-4122 

.· 

SUMMONS . 

THEPEOPLEOFTBESTATEOFCOLORADO 
TO TIIE DEFENDANTS NAMED ABOVE: . 

EFILED Document 
Co Denver Coml(y\ifrs'fH£tf-chlwt~rtaoJN:l ) PM 
Filing Date: May 4 2009 4:10PM MDT 
Filing ID: 25011256 
Review Clerk: Sean McGowan 

A.COURT USE ONLY A.. 

Case No.: 09-CV- 3789 

.Div.:.]_ · Ctrm: 

. . ' . · . . . ' . ' . . . . . 

. y OU. are hereby summoned and required to file with the Clerk of this Court an answer or 
other · response to the attached Con:iplairit. If service of the Summons and• Complaint was · made 
upon you within the State of Colorado~ you are required to file your answer or other response \:vi.thin 
20 days after such service upon you. If service of the Summons and Complaint was made upon you 
outside of the State of Colorado, you are required to file your answer or other response within 30 
days after such service upon you. · 

· If you fail t6 file yo11r answer or other response to the Complaint in WI'iting . within the 
applicable time period, judgment by default may be entered against you by the court for the relief 
demanded in the Complaint, without any further notice to you. · 

The following documents are also seryed with this Sununons: Complaint .Md Civil Case 
Cover Sheet. · · 

Dated: April 14, 2009 . 

By: s/ Ro ert M 'ec . 
Robert M. Liechty, #14652 
ATTORNEYSFORPL.r\INTIFF 

PDF Page 178



i 

I 
I 
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I 

RETURN OF SERVICE 

. STATE OF COLORADO ) 
) SS. 

COUNTY OF M{APAHOE ) 

. ·. . . . . 

I declare undf;r ~ath, that I served·this SUMMONS, COMPLAINT & JURYDEMAND, CML 
CASE COVER SHEET and NOTICE OF CHANGE OF ADDRESS on 
COLORAOO ATI'OBNEY GENERAL ii1 'Denver . C0tmty on 

A.pril 17, 2009 at 12:4'4 o'clock m. at the following · 
(Date) · · (Time) 

location: 
at 1525 Sherman street, 7th Floor, Deriver, Colorado 

~l by (State Manner of Service) . 
handing and delivering to DEB MONROE, personally, Receptloqist, designated 

~ to.accept service for the Colorado A.ttormy General's Office. 

. ' . . . . . . . . . . . .. 

. IBJ . I am over the age Of 18 years and am not interested in nor a party to this case. 

. . . . . . · . 
Signed under oath before me on ~pri1 20, 2,Q09 

· April· 20, 2009 
· Date 

* Notary should include address and' expiration date of co~ssion. 

2 

~ Private process server 
0 . . Sheriff, · 

· Fee . 
$ 36. 30 

Mileage 
$ . 
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DISTRICT COURT, CITY AND COUNTY OF DENVER 
STATE OF COLORADO 

Court Address: 1437 Barmock Street 
Denver, Colorado 80202 
720-865-8307 

Plaintiff: MURRYSALBY 

Defendant: UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Attorney: Robert M. Liechty, No. 14652 
Sean J. Lane, No. 32000 
CROSS & LIECHTY, P.C. 

Address: 400 South Colorado Blvd., Strite 900 
Denver, CO 80246 

Phone No. (303) 333-4122 

SUMMONS 

THE PEOPLE OF THE STATE OF COLORADO 
TO THE DEFENDANTS NAMED ABOVE: 

EFILED Document 
CO Dcnve1· Coud(fffislfHt'ft'Mwt'2riQOJD: O PM 
Filing Date: May 4 2009 4:10PM MDT 
Filing ID: 25011256 
Review Clerk: Sean McGowan 

.&.COURT USE ONLY..._ 

Case No.: 09-CV- 3789 

Div.: .L Ctrm: 

You. are hereby swnmoned and required to file with the Clerk of this Court an answer or 
other response to the attached Complaint. If service of the Smmnons and Complaint was made 
upon you within the State of Colorado, you are required to file your answer or other response within 
20 days after such service upon you. If service of the Summons and Complaint was made upon you 
outside of the State of Coloradoi you are required to file your answer or other response \Vithin 30 
days after such service upon you. 

If you fail to file your answer ·or other response to the Complaint in writing within the 
applicable time pedod, judgment by default may be entered against you by the court for the relief 
demanded in the Complaint, without any further notice to you. 

The following documents are also served with this Summons: Complaint and Civil Case 
Cover Sheet. 

Dated: April 14, 2009 

By: s/ Ro ert M ·ec 
Robert M . Liechty, #14652 
A1TORNEYSFORPLAINTIFF 
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I 
RETURN OF SERVICE 

STATE OF COLORADO ) 
) SS. 

COUNTY OF i\RAPM!OE ) 

I declare under oath that I served this Sillvt:MONS, CO:MPLAINT & nJR Y DEMAND, CIVIL 
CASE COVER SHEET and NOTICE OF CHANGE OF ADDRESS on 
PROVOST PHILLIP Diffi'EFANO m Boulder County on 
April 21, 2009 at _ _ 1_:_55 _____ o'clock ____ -"'-m. atthefollowing 

(Date) (rime) 
location: 
at his usual place of business, at 914 Broadway, Boulder, Colorado 

LlQ by (State Manner of Service) 
handing and delivering to AL:j:CE CLARK, personally, ASsistant to PROVOST PHILLIP 

· JJ>iSTEFA~O.Alice Clark being over the age of eighteen years and authorized to 
accept service for Provost Phillip DiStefano. 

(29 I am over the age of 18 years and am not interested in nor a party to this case. 

Signed under oath before me on _.....;A=p=r=i=l-'2=3 .... ,--=20.._0;;..;;9..__ __ 

April 23, 2009 

Date 

IBJ Private process server 
D Sheriff, 

Fee 
$ 49.50 

Mileage 
$ _________ _ 
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DIS1RICT COURT, CITY AND COUNTYOF DENVER 
STATE OF COLORADO 

Court Address: 1437 Bannock Street 
Denver, Colorado 80202 
720-865-8307 

Plaintiff: . MURRY SALBY 

Defendant: UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Attorney: 

Address: 

Phone No. 

Robert M. Liechty, No. 14652 
SeanJ. Lane, No. 32000 · 
CROSS & LIECHTY, P.C. 
400 South Colorado Blvd., Suite 900 
Denver, CO 80246 · 
(303) 333-4122 

SUMMONS 

.THE PEOPLE OF THE STATE OF COLORADO 
TO THE :PEFENDANTS NAMED ABOVE: 

EFILED Document 
co Denver Couri(J~mitH§(:j)twt~naoJB:ll PM 

Filing Date: May 4 2009 4:10PM MDT 
Filing ID: 25011256 
Review Clerk: Scan McGowan 

•COURTUSEONLY 4 

Case No.: 09 .. CV- 3789 

Div.: .1- Ctrm:· 

You are hereby summoned and required to file with the Clerk of this Court an answer or 
other response to the attached Complaint. If service of the Summons and Complaint was made 
upon you within the State of Colorado, you are required to file your answer. or other re$pot1Se \vi.thin 

· 20 days after such service upon you. If service of the Summoris and Complaint was made upon you · 
outside. of the St.ate of Colorado, you are required to. file your answer or other response "vith,in 30 
days after such service upon you. · · · 

If you fail to file your ariswer ot other respon8e ·. to the . Complaint in writing :within the 
applicable time period, judgment by default may be entered against you by the court for the re~ief 
demanded in the Complaint, without any fiuther notice to you. · · · 

The following documents are also served with this Summons: Complaint and Civil .Case 
Cover Sheet. 

Dated: April 14, 2009 

By: s/ Ro ert M ·ec 
Robert M. Liechty, #14652 
ATTORNEYS FOR PLAINTIFF 
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RETURN OF SERVICE 

STATE OF COLORADO ) 
) SS. 

COUNTY OF A.RAPA.BOE ) 

I declare under oath that I served this SIBvt:M:ONS, COMPLAINT & JURY DEMAND~ CNIL 
CASE COVER SHEET and NOTICE OF CHANGE . OF ADDRESS on 
UNIVERSITY OF COLORADO 111 Den var County on 
April 22, 2009 at 3: 45 o'clock p m. at the follovving 

----~~ 

(Date) (Time) 
location: 
at 1800 Grant Street, Suite 800, Denver, Colorado 

[]! · by{State Manner of Service) 
by handing and delivering to JUDY ANDERSON, personally, Special Possistant to 
the Vice President, University Counsel and secretary .to 1;.he Board of. Regents 
for the UNIVERSITY. OE' mLDRADO. Judy Anderson being over the age of eight~n 

· years and designated to accept service for the University of coloradO~ 

GJ I am over the age of 18 years and amnot interested fa ~or a party to this case. 

·Signed under oath before me on ~-A_.p_r_i_l_2_,3.,.,_· _2_00_9 __ _ 

April 23, 2009 

Date 

IX] ' Private process server 
· D · Sheriff, · 

Fee 
. $ 36.30 

*Notary shotild include address and' exp· 
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Denver District Court 
Denver County, Colorado 
Court Address: 1437 Bannock St., Rm. 256, Denver, CO 80202 

EFILED Document 

SALBY, MURRY CO Denver Co~1i'tfltJWtt'!Pt ~l:~rtBOJa 
Filing Date: Apr 16 2009 3:30PM MDT 

Plaintiff(s) 
..A.~ili~ffiJm3~YffiONLY ..A. v. ..... '-'"•"' _. ......... ~. \:Yll.U'-~.J -JI 

~·· 

UNIV OF COLO et al 
Case Number: 09CV3789 
Courtroom: 7 

Defendant(s) 

DELAY REDUCTION ORDER 

I. All civil courtrooms are on a delay reduction docket. Deadlines that must be met are: 

1. Service of Process: Returns of Service on all defendants shall be filed within 60 days 
after the date of the filing of the complaint. 

2. Default Judgment: Application for default judgment shall be filed within 30 days after 
default has occurred. 

3. Trial Setting: Plaintiff shall serve a Notice to Set in the case for trial and shall complete 
the setting of the trial within 30 days from the date the case becomes at issue. A case 
shall be deemed "at issue" when all parties have been served and have filed all pleadings 
permitted by C.R.C.P. 7, or defaults or dismissals have been entered against all non
appearing parties, or at such other time as the court shall direct. 

The court will consider extending these time periods upon timely filing of a motion showing good cause. 

IF AN ATTORNEY OR PRO SE PARTY FAILS TO COMPLY WITH PART I OF THIS ORDER, THE 
COURT MAY DISMISS THE CASE WITHOUT PREJUDICE. THIS ORDER SHALL BE THE 
INITIAL NOTICE REQUIRED BY RULE 121 , SECTION 1-10, AND RULE 4l(B)(2). 

II. Plaintiff shall mail a copy of this order to all other parties who enter an appearance. 

III. The parties shall include a self-addressed stamped envelope with any pleading for which the 
parties wish to receive a copy of the court's order. 

IV. The court encourages the use ofrecycled paper, and printing or copying on both sides of the 
paper. 

V. Any attorney entering an appearance in this case who is aware of a related case is ordered to 
complete and file in this case an Information Regarding Related Case(s) form available in Room 
256 of the City and County Building. 

Date: April 16, 2009 

cc: Plaintiff(s) or Plaintiff(s) Counsel 

BY THE COURT: 

ls/Anne M. Mansfield 
District Court Judge 
Denver District Comt 

10PM 
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DISTRICT COURT, CITY AND COUNTY OF DENVER, 
STATE OF COLORADO 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRY SALBY 

Defendants: UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEF ANO, 
and JOHN DOES. 

Attorneys for Plaintiff: 
Robert M. Liechty, No. 14652 
CROSS & LIECHTY, P.C. 

Address: 400 South Colorado Blvd., Suite 900 
Denver, CO 80246 

Phone No. (303) 333-4122 
e-mail crossliech .com 

CO Denver Co if\f 1 

Filing Date: Apr 16 2009 11:53AM MDT 
Filing ID: 24729182 
Review Clerk: Sean McGowan 

_..COURT USE ONLY_.. 

Case No.: 09-CV-3789 

Division 7 

NOTICE OF CHANGE OF ADDRESS 

PLEASE TAKE NOTICE that effective May 1, 2009, the new address for the Law Firm 
of Cross & Liechty, P.C., will be 7100 E. Belleview Avenue, Suite Gll, Greenwood Village, 
Colorado 80111. At this time the telephone number and email address will remain the same. 

Respectfully submitted this April 16, 2009. 

CROSS & LIECHTY, P.C. 

By: s/ Robert M. Liechty 
Robert M. Liechty 
400 So. Colorado Blvd., Suite 900 
Denver, Colorado 80246 
Tel: (303) 333-4122 
Email: rliechty@Crossliechty.com 
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EFILED Document 

DISTRICT COURT, CITY AND COUNTY OF DENVER, 
CO Denver Con1itflffi~ttffit C:RMH'2rit¥13rl r> 
Filing Date: Apr 14 2009 1:50PM MDT 

STATE OF COLORADO Filing ID: 24662806 
Review Clerk: Stacy Shaul 

Address: 1437 Bannock Street 
Denver, Colorado 80202 

Telephone: 720 865-8307 

Plaintiff: MURRYSALBY 

Defendants: UNIVERSITY OF COLORADO, .&. COURT USE ONLY .&. 
PROVOST PHILLIP DiSTEFANO, 
and JOHN DOES. 

Case No.: 09-CV--

Attorneys for Plaintiff: Courtroom: 
Robert M. Liechty, No. 14652 -

CROSS & LIECHTY, P.C. 
Address: 400 South Colorado Blvd., Suite 900 

Denver, CO 80246 
Phone No. (303) 333-4122 
e-mail: rliechtv@crossliechtv.com 

COMPLAINT AND JURY DEMAND 

Plaintiff, Murry L. Salby, by and through his attorney, Robert M. Liechty of CROSS & 
LIECHTY, P.C., brings the following complaint: 

1. Plaintiff Salby was a resident of Adams County, Colorado, but now resides in 
Australia. He had been a tenured professor in the Department of Atmospheric and Oceanic 
Sciences with defendant University of Colorado since 1997 and a tenured professor in 
predecessor departments since 1988. 

2. The president of the University of Colorado, Mr. Bruce Benson, has his principal 
office in Denver, Colorado. The University was the former employer of Professor Salby. 
Defendant DiStefano was the Provost of the University during the complained of activities. 
Defendants John Does are unknown decision-makers regarding the actions set forth below. A 
substantially similar claim was filed in federal court but parts of that were dismissed due to lack 
of federal jurisdiction and, hence, the matter is refiled in this Court. 

OPM 
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3. Under Professor Salby's employment duties as a professor, he obtained research 
grants in the name of the University of Colorado and held responsibilities for performing the 
attendant research. 

4. Between 1997 and 2000, Professor Salby brought grievances involving the 
departmental chair, Peter Webster. The grievances stated that, among other offenses, 
the University had on two separate occasions dive1ied from Professor Salby's federal research 
projects some $42,000 and some $56,000, which monies were required to meet the 
responsibilities of those grants. Those funds were contractually committed to Professor Salby's 
federal research, for which he held primary responsibility. These funds were diverted from 
federal research projects during 1997 when Professor Salby was on sabbatical leave overseas. 
The University ignored Professor Salby's grievances for years, leaving the diversion of federal 
research funds uncorrected. Consequently, Professor Salby's responsibilities to the respective 
federal grants could not be met. After years of attempting to resolve the issue internally, 
Professor Salby advised the National Science Foundation of the circumstances which caused the 
matter to be forwarded to the United States Inspector General ' s Office, who opened a criminal 
investigation against the University. The investigation resulted in the above-referenced fnnds 
being restored to the research projects overseen by Professor Salby. 

5. During 2001 , Peter Webster resigned as departmental chair and, a year later, 
he announced his departure from the University as well. At approximately the same time, Mr. 
Webster, who figured centrally in Professor Salby ' s grievances, lodged with the University false 
allegations of research misconduct against Professor Salby. The allegations were incorporated 
into Professor Salby's personnel file without providing Professor Salby information regarding 
the substance of the allegations nor an opportunity to correct them. 

6. Professor Salby was away from the University on approved leave or on sabbatical 
leave for 3 semesters from 2003-07. In addition, he was on leave from the University every 
SUll1lller. 

7. The National Science Foundation received a similar set of allegations referenced 
in~ 5 above. On the basis of these false allegations, the National Science Foundation opened an 
investigation regarding a possible conflict of interest involving the outside work of Professor 
Salby and infom1ed the University of same, according to the University, in February, 2005. 
There was no merit to these accusations because Professor Salby had complied with all relevant 
policies. Apparently, the investigation confused income gained while Professor Salby was on 
leave and not subject to the University's rules , with income gained while he was employed by 
the University. 

8. As a result of the NSF contacting the University in February, 2005, referenced in ii 7 
above, the University formed a working group to investigate the matter. Professor Salby met with 
members of this working group in February, 2006, and in June, 2006, and provided these people with 
all of the information they requested. He also communicated with them via e-mail. 
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9. From December, 2006, through August, 2007, Professor Salby was on a semester 
sabbatical leave in Australia. This leave was approved by the University and conducted pursuant 
to University policy. 

10. Upon information and belief, the wor]$:ing group's investigation concluded on 
approximately June 8, 2007, when Professor Salby was residing in Australia on sabbatical. The 
working group came to two preliminary conclusions: (1) that Professor Salby allegedly had not 
initially disclosed his relationship with ASA, a nonprofit organization through which Professor Salby 
did outside work and through which the working group believed he was doing undisclosed outside 
work in conflict with the University, and (2) that from 2003 through 2007 Professor Salby allegedly 
had been compensated from outside sources for between 80 12-hour workdays and 250 12-hour 
workdays per year, which exceeded the number of hours the University allowed for outside work 
during the nine-month academic year. Neither one of these conclusions had any basis and Professor 
Salby was never provided an opportunity to dispute them. 

11. The working group apparently realized that it needed input from Professor Salby 
before it could finalize its conclusions and it unsuccessfully attempted to contact Professor Salby 
regarding these two issues. Its requests never reached Professor Salby because the requests were 
either (I) sent to an incorrect e-mail address instead of to the e-mail address that the group had used 
before, referenced in iJ 8, or (2) were sent via post to his Colorado home address, which mail was not 
forwarded to him in Australia. The working group made no other effort to contact Professor Salby. 

12. The working group conveyed the matter to a Conflict oflnterest Committee, chaired 
by Professor Rodger Kram, which met on August 17, 2007, to consider the University's next move. 
According to defendant Distefano, the Committee was acting under pressure from the NSF that the 
University take some type of action or risk losing NSF funding to the University. On August 20, 
2007, the Committee recommended (I) that the University should not sign or submit any request for 
funding on Professor Salby's behalf, (2) that any cun-ent grants of Professor Salby's should be frozen, 
and (3) that Professor Salby should be denied access to his laboratory space in the Department of 
Atmospheric and Oceanic Sciences, until such time that Professor Salby provided the Committee 
sufficient information so it could make a determination of whether or not he had a conflict of interest. 
The Committee contemplated that after Professor Salby completed the conflict-of-interest fom1 
(called the Disclosure of External Profession Activities, DEPA), the Committee would determine 
whether Professor Salby's outside activities demonstrated a conflict of interest. The form, which 
Professor Salby independently found online after it was too late, was short and would have taken 
approximately 45 seconds to complete. 

13. Professor Salby returned to the University at the end of August, 2007. For two 
months no one from the Committee contacted him and he was not asked to complete, nor told about, 
the conflict-of-interest form. Professor Salby was unaware of any conclusions that the working group 
had reached, preliminary or otherwise, and was unaware that the matter had been referred to the 
Committee. He was unaware of the three recommendations made in iJ 12 above. Upon inforn1ation 
and belief, the Committee never determined whether Professor Salby's outside activities 
demonstrated a conflict of interest. 
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14. On September 19, 2007, defendant Distefano sent a letter to Professor Salby stating 
that he had accepted the recommendations of the Committee and that Professor Salby was to provide 
to the Committee, by October 1, 2007, the information that the Committee had been seeking. 

15. Professor Salby replied to Mr. Distefano on September 2S, 2007, stating that he did 
not know to what Mr. Distefano was referring. Professor Salby referenced the fact that he had 
already spoken to people investigating the matter, allegedly with the working group, during the 
summer of 2006, and he did not know what else the Committee wanted from him. He told Mr. 
Distefano that he had received no subsequent communication from the University nor requests since 
the summer of2006. Professor Salby did not know who was on the Committee and he had never met 
Professor Kram, the chair of the Committee. Professor Salby, therefore, asked Mr. Distefano to 
request that the Committee contact Professor Salby and he would provide any materials that the 
Committee requested. 

16. Mr. Distefano did not convey this request to the Committee nor did Mr. Distefano ask 
the Committee to make any further findings as to whether a conflict of interest existed. Instead, on 
October 18, 2007, the University, Mr. DiStefano, and John Does without further notice caused an 
unreasonable seizure of Professor Salby's laboratory, which had been developed by his federal 
research grants. The facilities, which had been constructed over two decades, were dismantled and 
removed. Confiscated with them were professional records, correspondence, and copyrighted 
publications that had been compiled over Professor Salby's career of 30 years. The actions exceeded 
the Committee's recommendations, which were to temporarily restrict access until additional 
infomiation could be acquired. Neither the University nor Mr. Distefano provided a rationale for this 
seizure. 

17. Professor Salby repeatedly requested his seized computer files, which contained 
professional records spanning his 30-year career. Among the seized materials are teaching records, 
records from federal research, and professional correspondence to colleagues, to scientific journals, 
and to funding agencies for whom Professor Salby served as a reviewer. Likewise seized were files 
from Professor Salby's graduate text, a new edition of which has been invited by two international 
publishers. Defendants' refusal to release the files on his computer undermined his career through 
subsequent teaching, subsequent research, and the publication of a new addition to his book. 

18. The physical contents of his office were put into a small storage area that could not 
serve as an office. The office contents (some 50 cartons) occupied half of the storage area which 
made it impossible to locate materials that were needed for Professor Salby to fulfill his teaching 
responsibilities. Other materials, including personal property, records supporting Professor Salby's 
teaching, and U.S. Mail were made inaccessible. The confiscation of Professor Salby's facilities, 
which were developed from his federal grants, prevented him from applying for new grants, from 
fulfilling teaching responsibilities, and from meeting his other duties as a professor. · 

19. Following the confiscation of Professor Salby's laboratory, students tried to enroll 
in his class for the spring of 2008, but the University prevented them from enrolling. 
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20. Professor Salby's employment contract spans the nine-month academic year. 
During the three months of summer, when not employed by the University, Professor Salby 
is free to generate income through other sources. During the academic year the University's 
external-work policy allows Professor Salby to devote 20% of his time to outside activities that 
generate supplemental income. By undermining his reputation for meeting research obligations and 
for presenting the results thereof through publication and presentation at scientific conferences, 
defendants ' actions have damaged Professor Salby' s ability to secure funding during his nine-month 
appointment and during the summer, and have also damaged his ability to generate outside income 
under the University's external-work policy. 

21. Defendants ' obstruction of his research and teaching has damaged Professor 
Salby as follows: (1) by preventing him from earning his salary as a professor; (2) by impairing 
his ability to attract research funding and, hence, to participate in his field; (3) by impairing his 
ability to generate outside income during his nine-month appointment; and ( 4) by impairing his 
ability to generate income during summer months, when he is not employed by the University. 
Defendants ' obstruction of Professor Salby' s employment has likewise damaged his capacity for 
future earning by preventing him from fulfilling research obligations, by preventing him from 
acquiring new research funding to maintain technical staff whom Professor Salby developed with 
two decades of federal support, and by preventing him from publishing the findings of federally
funded research (a contractual obligation of funds that were awarded to the University). 
Defendants' actions have also damaged Professor Salby by preventing him from presenting the 
findings of federally-funded research at international conferences. These obstructions of his 
professional responsibilities have damaged Professor Salby's reputation upon which his future 
livelihood rests. 

22. The confiscation of Professor Salby's facilities, which support his research and 
teaching, effectively prevented Professor Salby from meeting his employment duties and made his 
employment situation untenable. Professor Salby resigned his employment with the University. A 
reasonable person in Professor Salby's position would have had no choice but to resign and, thus, the 
above actions amount to a constructive discharge. 

FIRST CLAIM 
VIOLATION OF FOURTH AMENDMENT RIGHTS 

(against defendants DiStefano and John Does) 

23. Plaintiff incorporates the above allegations herein. 

24. The seizure of Professor Salby's laboratory and personal effects therein was 
unreasonable and violated Professor Salby's fourth amendment rights , for which a remedy is 
provided under 42 U.S.C. §§1983 and 1988. Mr. DiStefano and the John Does were the decision 
makers behind the seizure. 

25. This unlawful seizure caused damages as stated above. 
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SECOND CLAIM 
DEPRIVATION OF PROCEDURAL DUE PROCESS RIGHTS 

(against defendants DiStefano and John Does) 

26. Plaintiff incorporates the above allegations herein. 

27. Professor Salby was a tenured professor at the University and had an expectation 
of continued employment with the University. Defendants Distefano and John Does caused a 
deprivation of this expectation without granting Professor Salby a pre-termination or post
termination hearing, thus violating his procedural due process rights under the 14th Amendment, 
for which a remedy is provided under 42 U.S.C. §§ 1983 and 1988. 

28. This deprivation caused damages as set forth above. 

THIRD CLAIM 
RETALIATION AGAINST EXERCISE OF FIRST AMENDMENT RIGHTS 

(against defendants DiStefano and John Does) 

29. Plaintiff incorporates the above allegations herein. 

30. The confiscation of Professor Salby's laboratory, personal effects, and 
professional records was undertaken in retaliation for the grievances that Professor Salby filed to 
recover federal research funds that had been diverted which, in tum, resulted in the criminal 
investigation of the University by the Inspector General's Office. Professor Salby's grievances 
led to unfounded accusations against him which led to the National Science Foundation 
investigation of him which led to the Committee recommendations referenced above which 
allegedly was the basis for the seizure of his laboratory. Mr. DiStefano and the John Does were 
the decision makers behind the seizure. Such retaliation violates Professor Salby's First 
Amendment rights, for which a remedy is provided under 42 U.S.C. §§1983 and 1988. 

31. This unlawful retaliation caused damages as stated above. 

FOURTH CLAIM 
PUNITIVE DAMAGES 

(against defendants DiStefano and John Does) 

32. Plaintiff incorporates the above allegations herein. 

33. The actions described above were done with deliberate disregard for Professor 
Salby's rights and, therefore, defendants DiStefano and the John Does are liable for punitive 
damages under federal law. 
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FIFTH CLAIM 
VIOLATION OF C.R.S. §24-50.5-103 

(against all defendants) 

34. Plaintiff incorporates the above allegations herein. 

35. The above retaliation constitutes a violation of C.R.S. §24-50.5-103. Ninety days 
have passed since Professor Salby sent to the University his timely notice of intent to sue letter 
under §24-10-109 and, therefore, this Court has subject-matter jurisdiction over this tort. 

3 6. As a result of this retaliation, plaintiff has been damaged as stated above. 

SIXTH CLAIM 
BREACH OF CONTRACT 

(against defendant University) 

37. Plaintiff incorporates the above allegations herein. 

38. Professor Salby had tenure with the University. The University breached its 
contract with Professor Salby when it caused his constructive termination. 

39. As a result of this breach of contract, plaintiff has been damaged as stated above. 

WHEREFORE, plaintiff Murry Salby respectfully requests that this Court enter judgment 
in his favor and for interest, costs, attorney's fees pursuant to 42 U.S .C. § 1988, and such other 
relief as this Comt may deem proper. 

PLAINTIFF REQUESTS TRIAL TO A JURY. 

Address of Plaintiff Salby: 
20 22 Abbott St 
Sandringham, Vic 3 191 
AUSTRALIA 

CROSS & LIECHTY, P.C. 

By: s/ Robert M Liechty 
Robert M. Liechty 
400 So. Colorado Blvd., Suite 900 
Denver, Colorado 80246 
Tel: (303) 333-4122 
Email: rliechty@Crossliechtv.com 
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District Court D!;:t'.l~EB County, Colorado 
Court Address : 

1437 Bannock Street 
Denver, CO 80202 
+:!Q S~e SJQ7 

Plaintiff(s): EF LED Document 
MURRYSALBY co Denver Co~iit,Pi:f.ill:Wt ~t~iilflj1):50 PM 

v. Fili ng Date: Apr 14 2009 l:SOPM MDT 
Fili ng ID: 24662806 

Defendant(s): Re' iew ~erk: ~ttlSE ONLY ~ 
UNIVERSITY OF COLORADO, et al., 

Attorney or Party Without Attorney (Name and Address): Case Number: 

Robert Liechty, Esq., CROSS & LIECHTY, P.C. 09-CV---400 So. Colorado Blvd., #900, Denver, Colorado 80246 
Phone Number: 303-333-4122 E-mail : rliochty@crossliochty.com 

FAX Number: 303-388-1749 Atty. ReQ. #: 14652 Division Courtroom 

DISTRICT COURT CIVIL (CV) CASE COVER SHEET FOR INITIAL PLEADING OF COMPLAINT, 
COUNTERCLAIM, CROSS-CLAIM OR THIRD PARTY COMPLAINT 

1. This cover sheet shall be filed with the initial pleading of a complaint, counterclaim, cross-claim or third party 
complaint in every district court civil (CV) case. It shall not be filed in Domestic Relations (DR), Probate (PR), 
Water (CW), Juvenile (JA, JR, JD, JV), or Mental Health (MH) cases. 

2. Check the boxes applicable to this case. 

D Simplified Procedure under C.R.C.P . 16.1 applies to this case because this party does not seek a 
monetary judgment in excess of $100,000.00 against another party, including any attorney fees, penalties 
or punitive damages but excluding interest and costs and because this case is not a class action or 
forcible entry and detainer, Rule 106, Rule 120, or other expedited proceeding. 

~ Simplified Procedure under C.R.C.P. 16.1, does not apply to this case because (check one box below 
identifying why 16.1 does not apply): 

D This is a class action or forcible entry and detainer, Rule 106, Rule 120, or other similar expedited 
proceeding, or 

Ql This party is seeking a monetary judgment for more than $100,000.00 against another party, 
including any attorney fees, penalties or punitive damages, but excluding interest and costs (see 
C.R.C.P. 16.1(c)), or 

D Another party has previously stated in its cover sheet that C.R.C.P. 16.1 does not apply to this case. 

3. D This party makes a Jury Demand at this time and pays the requisite fee. See C.R.C.P. 38. (Checking 
this box is optional.) 

Date: April 24, 2009 s/ Robert M. Liechty 

Signature of Party or Attorney for Party 

NOTICE 
../ This cover sheet must be filed in all District Court Civil (CV) Cases. Failure to file this cover sheet is not a jurisdictional 

defect in the pleading but may result in a clerk's show cause order requiring its filing . 
./ This cover sheet must be served on all other parties along with the initial pleading of a complaint, counterclaim, cross

claim, or third party complaint. 
./ This cover sheet shall not be considered a pleading for purposes of C.R.C.P. 11. 
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DISTRICT COURT, CITY AND COUNTY OF DENVER 
STATE OF COLORADO 

Court Address: 1437 Bannock Street 
Denver, Colorado 80202 
720-865-8307 

Plaintiff: MURRYSALBY 

Defendant: UNIVERSITY OF COLORADO, 
PROVOST PHILLIP DiSTEFANO, 
and JOHN DOES. 

Attorney: Robert M. Liechty, No. 14652 
Sean J. Lane, No. 32000 
CROSS & LIECHTY, P.C. 

Address: 400 South Colorado Blvd., Suite 900 
Denver, CO 80246 

Phone No. (303) 333-4122 

SUMMONS 

THE PEOPLE OF THE STATE OF COLORADO 
TO THE DEFENDANTS NAMED ABOVE: 

EFILED Document 
CO Denver Co1\li\flthi1tfiQi ~l:~ri~JB ~ 
Filing Date: Apr 14 2009 l:SOPM MDT 
Filing ID: 24662806 
Review Clerk: Stacy Shaul 

.._COURT USE ONLY .._ 

Case No.: 09-CV--

Div.: Ctnn: -

You are hereby summoned and required to file with the Clerk of this Court an answer or 
other response to the attached Complaint. If service of the Summons and Complaint was made 
upon you within the State of Colorado, you are required to file your answer or other response within 
20 days after such service upon you. If service of the Sununons and Complaint was made upon you 
outside of the State of Colorado, you are required to file your answer or other response within 30 
days after such service upon you. 

If you fail to file your answer or other response to the Complaint in writing within the 
applicable time period, judgment by default may be entered against you by the court for the relief 
demanded in the Complaint, without any further notice to you. 

The following documents are also served with this Summons: Complaint and Civil Case 
Cover Sheet. 

Dated: April 14, 2009 

By: 

CROSS & LIECHTY, P.C. 

s/ Robert M Liechty 
Robert M. Liechty, #14652 
ATTORNEYS FOR PLAINTIFF 

C:\Documer!s ard SE!ti'9S~sadmin\My Dxuments\ConversionWOO<Di\231_ 200904141946020963.doc 
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RETURN OF SERVICE 

STATE OF COLORADO ) 
) SS. 

COUNTY OF ) 

I declare under oath that I served this SUMMONS on ----------------
m County on 

at o'clock m. at the following 
~---------- --------- -----~ 

(Date) 
location: 

(Time) 

D by (State Manner of Service) 

D I am over the age of 18 years and am not interested in nor a party to this case. 

Signed under oath before me on----------

Name 

Notary Public * 
------~ County 
My Commission Expires: ________ _ 

*Notary should include address and expiration date of commission. 

2 

Date 

D 
D 

Fee 

Private process server 
Sheriff, 

$ _________ ~ 

Mileage 
$ ______ _ 
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