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April 18, 2016
State AGs Announce Climate Change Investigations

ExxonMobil Challenges Subpoena on Constitutional Grounds

Several state attorneys general (“state AGs”) have recently announced
investigations into energy companies’ securities disclosures about the risks
climate change poses to their businesses. In November 2015, Peabody
Energy settled a two-year investigation by the New York Attorney General
into its climate-related disclosures. In the past six months, the attorneys
general for New York, California, Massachusetts, and the U.S. Virgin
Islands have all initiated investigations into ExxonMobil’s disclosures
about its climate change research. On March 29, 2016, a coalition of 18
“AGs United for Clean Power,” joined by former Vice President Al Gore,
announced that they would coordinate efforts to investigate whether
companies made misleading statements about the dangers of climate
change.

The growing focus by state AGs on climate change could present
significant challenges for energy companies going forward.

November 2015: New York Investigations into Peabody Energy and
ExxonMobil

In November 2015, New York Attorney General Eric Schneiderman
generated significant public attention for conducting investigations into the
climate change disclosures of two prominent energy companies. On
November 4, Schneiderman’s office issued a subpoena to ExxonMobil,
requesting documents related to the company’s research into the effect that
climate change could have on the company’s business.' On November 9,
Schneiderman’s office announced that Peabody Energy had settled a
similar two-year investigation by agreeing to make more complete
disclosures about the risks that climate change poses to its business.

Although investigations into securities disclosures may sound relatively
benign, the ExxonMobil and Peabody investigations are significant because
of the broad authority that New York’s Martin Act grants to the state AG in
investigations like these. Unlike federal securities statutes, the Martin Act®
and a number of other state anti-fraud statutes do not require the
government to prove scienter (i.e., intent to defraud), making it
considerably easier for the government to prove that a company violated
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the statute if the AG can identify a statement that is arguably inaccurate or misleading in hindsight.
AGs Announce Coalition to Coordinate Climate Change Efforts

In the months since the announcement of New York’s ExxonMobil subpoena, several other state AGs have initiated
investigations into ExxonMobil’s climate-related disclosures. In January 2016, it was reported that California AG
Kamala Harris was investigating ExxonMobil to determine whether the company violated securities or
environmental laws by misleading investors about the threat that climate change posed to its business.” Several
months later, on March 29, Massachusetts AG Maura Healey and U.S. Virgin Islands AG Claude Earl Walker both
publicly announced that they had begun similar investigations against ExxonMobil.®

On March 29, 2016, at the same press conference where AGs Healey and Walker announced their respective
ExxonMobil investigations, New York AG Schneiderman announced that a coalition of “AGs United for Clean
Power” had decided to coordinate on climate change enforcement issues going forward.® At the press conference,
AGs Schneiderman, Healey, and Walker were joined by AGs (or their representatives) from the following states:
California, Connecticut, Delaware, the District of Columbia, Illinois, lowa, Maine, Maryland, Minnesota, New
Mexico, Oregon, Rhode Island, Virginia and Washington.’ Suggesting that even more states might launch
investigations into ExxonMobil and other fossil fuel producers, Schneiderman stated in a press release after the
event that the coalition’s members “are seriously examining the potential of working together on high-impact, state-
level initiatives, such as investigations into whether fossil fuel companies have misled investors about how climate
change impacts their investments and business decisions.”® During the press conference, climate activist and former
Vice President Al Gore publicly lauded the coalition and compared it to the coordinated effort by state AGs to sue
tobacco companies for making misleading statements about the dangers of smoking cigarettes in the 1990s. Vice
President Gore explained that “[w]hat the attorneys general are doing is exceptionally important. | remember very
well . . . the long struggle against the fraudulent activities of the tobacco companies trying to keep Americans
addicted to the deadly habit of smoking cigarettes . . . . [I]t was a combined effort in which the state attorneys
general played the crucial role in securing an historic victory for public health . . . .

These new investigations are a striking reminder of the increasingly aggressive role that state AGs play in the
government investigations arena. In recent years, state AGs have become increasingly involved in high-profile
policy issues like climate change that are part of ongoing national debates. In some situations, these investigations
look more like prospective policymaking than retrospective enforcement action.

The public remarks and events surrounding the March 29 announcement strongly suggest that the participating AGs
view the coalition as an opportunity to leverage their authority and influence the policy debate about climate
change. According to news reports and a collection of emails released by the Vermont Attorney General’s Office
pursuant to a public records request, the AGs and staff who were gathered in New York met with and were briefed
by prominent environmentalists before their public announcement. According to the released emails and news
reports, attorney Matt Pawa, who has previously litigated against ExxonMobil on climate change issues, spoke to
the assembled group about climate change litigation, while Peter Frumhoff from the Union of Concerned Scientists
gave a presentation discussing the “imperative of taking action now on climate change.”*® Further demonstrating the
coalition’s policy goals, AG Schneiderman explicitly stated in his March 29 press release that the coalition is a
state-level response to policy inertia at the federal level: “[1]n the face of [] gridlock in Washington, we are
assembling a group of state actors to send the message that we are prepared to step into this breach. . . [W]e’re
sending a message that, at least some of us . . . in state government are prepared to step into this battle with an
unprecedented level of commitment and coordination.”**
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ExxonMobil Challenges Climate Change Subpoena on Constitutional Grounds

On April 13, ExxonMobil publicly challenged the recent AG investigations, filing suit to contest a subpoena issued
by Virgin Islands AG Claude Walker requesting the company’s climate-related records.'” The subpoena, signed
March 15, states that ExxonMobil may have violated the territory’s Criminally Influenced and Corrupt
Organizations Act (“CICO”)—the territorial analogue to the federal racketeering statute, RICO—by
misrepresenting its knowledge about whether its activities contributed to climate change.™ The subpoena directs
ExxonMobil to produce documents, research, public statements, and communications about climate change dating
back to January 1, 1977.*

In its petition for declaratory relief, filed in a Texas state district court, ExxonMobil asserts that the Virgin Islands
AG lacks jurisdiction over the company because it has engaged in no conduct and has maintained no property or
assets in the Virgin Islands during the relevant limitations period.*® Furthermore, ExxonMobil argues that the
subpoena violates its rights under the United States and Texas Constitutions and amounts to an abuse of process, '®
arguing that the subpoena impermissibly chills protected political speech in violation of the First Amendment, and
constitutes an unreasonable, overly broad request for documents in violation of the Fourth Amendment.’
ExxonMobil’s petition also argues that the AG’s contingency-fee arrangement with a Texas plaintiff’s firm that is
already engaged in contentious civil litigation against the company on an unrelated matter is unconstitutional.'® For
all those reasons, ExxonMobil requests the court to declare the subpoena unconstitutional and unenforceable against
the company.™

Conclusion

It remains unclear how the current investigations into ExxonMobil will unfold, whether the company’s challenge to
the Virgin Islands subpoena will prevail, whether additional state AGs will start investigations, or whether the
current probe will expand to include other energy companies. However, these recent public developments confirm
that energy companies are likely to face increasing pressure from state AGs.

King & Spalding has been at the forefront in representing clients who have found themselves the targets of state AG
investigations or claims for almost 30 years. Our experience with state AG investigations began in the 1980s with
our representation of Brown and Williamson Tobacco Company and continues through to today representing clients
in many industries, including energy companies.

King & Spalding’s State Attorneys General Practice is jointly led by our government investigations and public
policy groups, and is supported by our strategic alliance with former Wisconsin Attorney General J.B. Van Hollen.
We always do what we can to help clients avoid or minimize the impact of state Attorneys General investigations
and litigation whenever possible, but we are not afraid to vigorously contest those investigations when appropriate
or to try cases when necessary. We are also adept at engaging with the media directly or in coordination with
communications personnel and/or consultants.

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of the Fortune
Global 100, with 900 lawyers in 18 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in over 160 countries on six
continents and is consistently recognized for the results it obtains, uncompromising commitment to quality and dedication to understanding the business and
culture of its clients. More information is available at www.kslaw.com.

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice. In some
jurisdictions, this may be considered ““Attorney Advertising.”
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